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964: PBO0EEDING8 AT THE TRIAL. [§ 789. 

provided by the rules of the court (and all courts of record 
have power to make reasonable rules governing the transaction 
of business therein),' the calendar of the causes brought to an 
issue by the pleadings in time to be placed thereon, or at issue 
on appeal, is taken up by the court and the cases are called in 
their regular order thereon. This call of the calendar is 
generally provided by the rules of the court to be a "prelimin- 
ary call" for the purpose of determining which cases are ready 
for trial and which cases shall be stricken off or continued to 
a future day or term. 1 

When both parties are present and ready, the trial will pro- 
ceed in the usual way,' as soon as the case may be reached in 
its order; but if one of the parties is unprepared to go to 
trial, or has reason for wanting to postpone the trial, some 
proceeding is had to put off the trial, or as it is commonly 
called to obtain a continuance. 

§ 789. Continuances-(a) Generally.-Lord Mansfield has 
said that "no crime is so great, no proceeding so instan- 
taneous but that, upon sufficient grounds, the trial may put 
off It ,s conceded, however, by the best practitioners 
that civil cases should, as a rule, be promptlv tried, and 
he who is habitually seeking continuances will generally be 
found to be either a very careless or very timid attorney. 
However, whether or not a cause should be continued depends 
so greatly upon the nature of the particular case that no gen- 
eral rules can be laid down. No prudent attorney will rush 
into the trial of a cause without having the same fully pre- 

STf ;r e V° I' m ° St minnte d6tail enterin S * 

unable to have his case ready for trial, or where there are sur- 
rounding circumstances which create a risk that a postpone- 
ment might avoid, and there is a sufficient ground upon which 

1 Ante, Vol 1 § 6 

8 Titley v Ka'hler 9 Til a „ MB ^ PP * ' 258; Hum Pkrey ville v. Culver, 

Kilian v ClarT » nf A PP " 53? ' Page ' etc - 73 IU - «5. 
ivuian v. Clark, 9 111. App., 426; *See»osf k ftnq 

Lincoln v. Schwartz, 70 LI 134 4 1? 

Morrison v. City of CMcagc W \f 5 14 * * D ^ 1 ^ ^ 51 °' 
210; Hanford v. Hagler, 49 111! 
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to obtain such a postponement it will be the part of wisdom 
and prudence to ask for a continuance. Furthermore, where 
the adversary has, by permission amended his pleadings, or 
filed others in addition thereto, a continuance should be ob- 
tained that sufficient time may be had in which to prepare to 
meet the new issues raised ; unless counsel feel confident that 
he is prepared to meet the issues tendered by the additional or 
amended pleadings. No wise counsel will apply for a contin- 
uance unless upon mature deliberation and the consideration 
of all attendant circumstances he deems that the same will be 
advantageous to the cause of his client. 

§ 790 (b.) Granting a continuance discretionary with the 
court. — Applications for continuances are addressed to the 
sound discretion of the trial court, and unless it appears that 
injustice has been done the rulings of such court will not be 
changed by a court of review. 1 But such discretion cannot be 
arbitrarily ^nd unjustly exercised. A party is frequently enti- 
tled to a continuance as a matter of right by being in such posi- 
tion as courts have universally recognized to be a sufficient 
ground therefor, and when a trial court unreasonably, unjustly 
and arbitrarily refuses to grant a continuance on such ground,, 
the court of review will hold the same to be error and grant a-, 
new trial because thereof. Furthermore, where a statute pre- 
scribes what is grounds for a continuance it will be error for 
a court to refuse to postpone the trial when a party shows 
himself to be possessed of the grounds described. 8 

When a second continuance is asked by the same party a 
stronger showing is usually required to be made," especially 
where the second appearance is based upon the same state of 
facts as the first. 4 

•Home Mutual Fire Ins. Co. v. (Breese), 73; Lockhart v. Wolf, 82 

Ronan, 51 III., 517; Vickers v. Hill, 111., 37; Cook v. Larson, 47 Kans., 

1 Scam. (111.), 307; Ault v. Rawson, 70; Vaught v. Rider, 86 Va., 669. 

W IU., 484; Belk v. Belk, 97 Ind.. 8 Shook v. Thomas, 21 111., 86. 

73;Valle v. Picton, 91 Mo., 207; 4 Stockley v. Goodwin, 78 111., 127; 

Voorheis v. Chicago, etc., Railroad Northwestern, etc., Ass'n v. Prim., 

Co., 71 la., 734. 124 111., 100. 

1 Roundtree v. Stewart, 1 111. 
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§ 791. (c) Causes for continuance.'— -No continuance will 
be granted except upon good cause shown. The mere absence 
■of a party is not of itself sufficient grounds for continuance 
without a good showing that he is unable to attend and pro- 
ceed with the trial of the cause, and that injustice would be 
done by proceeding with the trial in his absence.' 

A party has a right to try his own case in this State and 
cannot be deprived thereof. If a party chooses to try his own 
case his presence will be more material than if his case is tried 
by counsel, and therefore his absence in such a case would be 
more forcible as ground for continuance. ' 

The ,mere absence of counsel is not a sufficient cause for con- 
.tinuance. A sufficient excuse must be shown for such absence 



1 Continuance vritliout application 
therefor.— The continuances treated 
of in the text are those which a 
party may procure upon a proper 
application after issue and the case 
is on the calendar for trial. There 
are other causes which by force of 
the statute entitles the defendant to 
a continuance as a matter of right, 
because of irregularity or incom- 
pleteness of the proceedings against 
him. For example: 

Service upon the defendant less 
than ten days before the return day 
entitles him to a continuance and he 
cannot be compelled to plead before 
the next succeeding term. Rev. 
Stat., Chap. 110, IT 8, § 7. And al- 
though a part have been properly 
served the cause must be continued 
as to all. Evans v. Gill, 25 111., 116. 

Likewise the failure to file a dec- 
laration ten days before the first 
day of the term, or failure to file a 
copy of the note or instrument in 
writing sued on, will entitle the de- 
fendant to a continuance. Rev. 
Stat., Chap. 110, ^ 18, § 17; Bartlett 
v. Sullivan, 87 111., 219; Hopkins v. 
Woodward, 75 III., 62; Roberts v. 



Thomson, 28 IU., 79; Boyle v. Ca- 
ter, 24 111., 49; Hawthorn v. Cooper^ 
22 111., 225; Kimball v. Kent, 2 Scam. 
(111.), 218. How this continuance 
may be avoided, see post, § 795, note. 

It is a general rule of practice that 
a party cannot force his adversary 
to act until he himself is in a con- 
dition to be forced to proceed. Leh- 
man v. Freeman, 86 111., 208. 

* Hazen & Nunsby v. Pierson & 
Co., 83 111., 241; Waarich v. Winter, 
38 111. App., 36; Gates v. Hamilton, 
12 la., 50; Burkhart v. Merry, 88 
Ind., 438; Cohn v. Brownstone, 93 
CaL, 362. 

3 Gregson v. Allen, 85 HI., 478. 

Serious illness in the family of the 
party has been deemed to be suffi- 
cient cause for continuance. Wel- 
come v. Boswell, 54 Ind., 297. But 
the fact must be shown by affidavit 
and not the mere certificate of his 
physician and it must be shown that 
his presence at the trial is neces- 
sary. Schnell v. Rothbath, 71 111., 
83; further see Mantonya v. Huert- 
er, 35 111. App., 27; Wick v. Weber, 
64111., 167. 
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and when such absence has been rendered absolutely necessary 
the court will usually grant a continuance, unless there has 
already been one or more continuances for the same cause. 1 

The engagement of counsel in the trial of another cause in 
another court is frequently urged as a ground for continuance, 
especially in cities where .there are several courts or several 
branches of the same court. This, however, is not ground 
for a continuance as a matter of right but a continuance 
will usually be granted therefor where the circumstances are 
such that a party would be injured by failure to postpone and 
where both the party and his counsel are without fault and an- 
other counsel cannot be obtained, or if obtained, could not be 
prepared to do justice to the case within the time allowed. A 
refusal of an application for a continuance for this or like 
grounds has been held to be error.' 

The lack of preparation will not, however, entitle counsel 
to have a cause continued if by the exercise of due care and 
•diligence he might have been prepared for trial.' Amend- 
ments of pleadings in matter of substance will entitle the 

1 Northwestern Aid Ass'n v. Prim, on which to obtain a continuance. 

184 111., 100; Culver v. Colehour, Rev. Stat., Chap. 110; ^ 47, § 46; 

115 111., 558; Stockley v. Goodwin, i Chicago Public Stock Exchange v. 

87 111., 127; Gould v. Elgin City McClaughry, 148111., 372; Wicker v. 

BankiDg Co., 36 III. App., 390. Boynton, 88 IU., 545; Williams v. 

Sudden illness of counsel or of his Baker, 67 111., 238; Harrigan v. 
family causing his absence from Turner, 53 IU. App. , 292. 
court has likewise been deemed to The absence of the defendant en- 
be sufficient to j ustif y a continuance, gaged in military service of the Unit- 
Thompson v. Thornton, 41 Cal., 626; ed States is ground for continuance. 
EsliDger v. East, 100 Ind. 344; see Rev. Stat., Chap. 110, ^ 46, § 45. 
Condon v. Brockway, 50 111. App., Substitution of new counsel may 
®25- possibly be a ground for continuance. 

'Hearson v. Grandine, 87 111., Pensylvania Co. v. Rudel, 100 111., 

15; Hill v. Clark, 51 Ga., 122; Ros- 603. 

sett v. Gardiner, 3 W. Va., 531. 3 Pardridge v. Riog, 75 111., 236; 

Absence of counsel on other busi- Foster v. Abbott, 1 Mass., 234. 

ness than the trial of cases is not A continuance has been granted 

generally sufficient cause for a con- where a party was not ready for 

tinuance. Jackson v. Wakeman, 2 trial because of statements of his 

Cow. (N. Y.), 574; Sharman v. Mor- adversary leading him to believe 

ton, 31 Ga., 34. that a compromise could be effected. 

That counsel is a member of the Cornogg v. Abraham, 1 Yeates 

-legislature of this State is sufficient (Pa.), 18. 
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adverse party to a continuance when such matters are mate- 
rial and it is necessary to take issue thereon. Where the 
amendments have been as to immaterial matters no cause for 



The absence of evidence is the ground on which a continu- 
ance is most often sought. Where depositions have been 
taken and are expected, but have not arrived, notwithstanding- 
due diligence has been exercised, the party is entitled to a 
continuance to await their coming.' Newly discovered evi- 
dence, when not known in time to be procured at the trial, is. 
just cause for continuance.' Absence of a material witness 
universally conceded as a ground for a continuance when 
.proper showing is made therefor. To obtain a continuance 
for this cause three things must generally be shown : 

(1) That the witness is really material : 

(2) That the party applying has been guilty of no neglect; 

(3) That the party intends to procure the attendance or 
deposition of the witness at the time to which the continu- 
ance is asked. 4 The motion for a continuance based on the 



continuance will thereby be given. 1 



1 Covell v. Marks, 1 Scam.(IU.),525; 
Ohio, etc., Ry. Co. v . Palm, 18 111., 
22; Chicago, etc.,Ry. Co. v. Goyette, 
32 IU. App.,574. 



dence, subject to the effect given to 
affidavits for a continuance gener- 
ally, the cause shall not be contin- 
ued. Rev. Stat., Ch. 110, H 26, § 25; 
Dobbins v. Higgins; 78 111., 442; 
Wolfe v. Johnson, 152111., 280;' Mills 
v. Executors, etc., 76111., 381; Christ 
v. Wray, 76 111., 204; The Chicago 
& Pacific R. R. Co. v. Stein, 75 111., 
41; Kagay v. Trustees, 68 111., 75;. 
Clause v. Bullock Printing Press 
Co., 20 El. App.,113. 



When amendment ground for 
continvance— Affidavit. -No amend- 
ment shall be cause for continuance 
in this State unless the party affected 
thereby, his agent or attorney, shall 
make affidavit that in consequence 
thereof he is unprepared to proceed 
to or with the trial of the cause in 
that term, stating in such affidavit 
what particular fact or facts the 
party expects to prove by such evi- 
dence, and that he verily believes 
that if the cause is continued he wiU 
be able to procure the same by the 
next term of court. And if then 
the court is satisfied that such evi- 
dence would not be material on the 
trial of the cause or if the other 
party will admit the affidavit in evi- 



* Marsh v. Hulburt, 4 McLean (U. 
S. C. C), 364; Kenton v. Spencer, 6 
Ind. 321. 



3 Holmes v. Dobbins, 19 Ga., 630; 
Berry v. Metzler, 7 Cal. , 418; Allcorn 
v. Rafferty, 4 J. J. Marsh (Ky.), 220 

4 Rex v. D'Eon, 3 Burrill, 1513, S 
C, 1 W. Black., 510, 514; Hyde v 
State, 16 Tex., 445; Rowland v 
Shepherd, 27 Neb., 497. 
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absence of testimony must be lupported by affidavit as herein- 
after shown. 1 

The mere fact that an appeal is pending in another cause 
between the same parties, or between one of the parties and a 
third person, which it is alleged will determine the question 
at issue in the suit in which the continuance is asked, is not as 
a matter of right ground for continuance, but continuances 
are frequently allowed therefor within what appears to be the 
sound and reasonable discretion of the court.' 

§ 792. (d) Application for continuance to be made when. 

— Applications for continuance are usually required by the 
rules of court to be made at the preliminary call of the calen- 
dar or at some particular day before the trial, nominated by the 
rule. Such rules of court will always be sustained when 
reasonable, and a court's refusal to grant a continuance when 
such rules are not complied with will be sustained by a court 
of review ; but where such rule is unreasonable or facts are 
stated which show a good cause for continuance and good 
excuse for not complying with the rule, the continuance 
should nevertheless be granted.' But in any event a motion 
for continuance should be made before entering upon the trial 
of a cause if the same be possible. 4 However, it is within the 
discretion of the court to continue a case after the trial has 
commenced to enable a party to procure the attendance of a 
witness who has not been subpoenaed. 6 

A second application for a continuance will not be enter- 
tained at the same term unless the second be based upon facts 
that have arisen since the first motion was overruled." 



1 Post, § 793. 

8 Clark v. Clough, 62 N. H. f 693; 
Joslyn v. Wheeler, 62 N. H., 169; 
Calco Nat. Bank v. Shaw, 79 Me., 
376; Peters v. Banta, 120 Ind., 416. 

'Moulder v. Kempff, 115 Ind., 
459; State v. Primeaux, 39 La Ann., 
673; Brenhamer v. State, 123 Ind., 
577. 

4 Porter v. Triola, 84 111., 325; 
Leavitt v. Kennicott, 54 111. App., 



633; Lucas v. Casady, 12 la., 567; 
Myers v. Schneider, 21 Mo., 77. 

5 Farmer v. Farmer, 72 HI., 32. 

6 Peru Coal Co. v. Merrick, 79 111., 
112. 

If the second application is based 
upon the same grounds as the first 
it wttl be overruled, even though 
the facts in the affidavit are suffi- 
cient to authorize a continuance. lb- 

But where an application for con- 
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§793. (e) How application made— Motion— Affidavit 

The application for a continuance is generally made by a mo- 
tion and must be supported by an affidavit. In the absence of 
-any statutory requirement to the contrary, the affidavit may 

be made by the party, his attorney, or it seems by any one in 
(his behalf. 1 ' J 

The affidavit should state the facts with certainty. It is a 
'general rule that the statements will be taken as true if they 
are unequivocal and certain, but the averments will be taken 
most strongly against the party who offers it and the court 
•will presume that all the facts are stated therein as favorable 
for the applicant as was possible. If therefore the statements 
are uncertain or equivocal, the affidavit will be ineffective and 
a continuance will be denied. 9 

An affidavit for a continuance on the ground of absence of 
•-a party or other witness must show his residence and that 
there has been an exercise of all due diligence in endeavoring 
to procure, the presence of such witness or his testimony by 
deposition and that there is reason to expect that the testi- 

S * 0ne *»• to obtain it, and what particu- 

^tof^f* IT' ^ larfact or facts the party e/pecte to 

Lrm 5f g * * * 8ubsea - uent P r ove by such evidence, andif the 

Z 'ol- ?TeBent ^ thQT aflldavit evidence i8th * testimony of a wit! 

fSfic . * ^ 8h0WS ne88 ' Place of reside ^, or if 1 

'^^^^f^^^- Place of residenc * is not known, 

SHato P T ribed , by 8h ° WiD e due d *e°™ *~ been 

Iretion H« ™L Tu *° U8ed to certain the same, and that 

?♦ J? mU8t grant the a PP h " if fur ther time is given his nlace of 

cat 10 n. Morgan v. Ra ym0 nd, 38 residence can be L^Zl^l 

i't^-i'v. ™ . Stat., Chap. 110, V 43, S 42. 

Lockhart v. Wolf, 82 111., 37; » Dacy v Peonle 118 Til »«. 
Guyer v., Co, , Overt. (Term.), 184; Slated EilZyV 94 Ul * 

Jhl Stat "' 0r2 ' P r °™>™- - The v. Marden. 54 IU. App. 291 

■SSKta.^ Cither , state 
of Z^JS^a'T?^ faCtS ' bUt <*™»— - will not sup- 
of testtoonv th? I u WnCe P 01 * a motion for a continuance be- 

tain such testimony, or the want of ' 
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mony can be had at the time to which the continuance is 
asked. 1 

It should state what particular facts are expected to be 
proved by him and the inability of the party to prove the 
same facts by other witnesses. 8 Such facts must be material 
facts and stated with such certainty that the adversary may, 
if he chooses, admit them to be true and go to trial.' 

If the adversary will admit the affidavit in evidence the 
cause shall not be continued, or if the court shall be satisfied 
that such evidence will be immaterial on the trial of the cause, 
such cause shall not be continued. 4 



'Jamison v. The People, 145 111., 
857; North Chicago City Ry. Co. v. 
Castka, 128 111., 613; Anheuser-Busch 
• Ass'n v. Hutmacher, 127 111., 652; 
Northwestern Aid Ass'n v. Primm, 
124 III., 100; Cook v. Norwood, 106 
111., 558; Fisher v. Greene, 95 111., 
94; Meyers v. Andrews, 87 111., 488; 
Lockhart v. Wolf, 82 III., 37; The 
Rockford Ins. Co. v. Nelson, 75 111., 
548; Coffey v. Fosselman, 72 111., 
69; The Richard Iron Works v. 
Glennon, 71 111., 11; Chicago & No. 
W. R. R. Co. v. Ingersoll, 65 111., 
399; Wick v. Weber, 64 111., 167; 
Freeman v. Tinsley, 50 111., 497; 
Gass v. Howard, 43 III., 223; Mor- 
gan v. Raymond, 38 IU., 448; Miles 
v. Danforth,32 111., 59; Dodge v. 
Deal, 28 111., 303; Moore v. Goelitz, 
27 III., 18; Eames v. Hennessy, 22 
HI.. 629; St. Louis & K. C. R. R. 
Co. v. Olive, 40 IU. App., 82; John- 
sonv. Glover, 19111. App., 585; W. 
Ben. and Mutual Aid Ass'n v. 
Prim, 19 IU. App., 224; Splane v. 
Byrne, 9 III. App., 392; Lee v. Quirk, 
20 IU., 392. 

Where a second and third contin- 
uance is asked on the ground of the 
absence of the same material wit- 
nesses unusual diligence in endeav- 
oring to procure his presence or tes- 
timony will necessarily have to be 



shown. Birks v. Houston Admr., 
63 III., 77; Slade v. McClure, 76 111., 
319. 

8 Hodges v. Nash, 141 IU., 891; 
Chicago City Ry. Co. v. Duffin, 126 
111., 100; Hopkinson v. Jones, 28 111. 
App., 409. 

8 Chicago City Ry. Co. v. Duffin, 
126 El., 100; County of Montgomery 
v. Robinson, 85 111., 174; McCreary 
v. Newberry, 25 111., 496; Baily v. 
Hardy, 12111., 459; McBain v. Enloe, 
13 111., 76; Keith v. Knoche, 43 111. 
App., 161. 

A statement that the party ex- 
pects to prove by an absent witness 
what some one ought to have done is 
not a statement of particular facts 
sought to be proved and will not 
procure a continuance. Evans v. 
Marden, 54 111. App., 291. 

Amendments to an affidavit for a 
continuance will not be allowed; nor 
can a supplemental affidavit of cause 
therefor be defined. NcBain v. 
Enloe, 13 111., 76. 

* Rev. Stat, Ch. 110, IT 44, § 43. 

Effect of admitting the affidavit. 
—When the affidavit is concerning 
the evidence of a witness, the party 
admitting such affidavit shall be 
held only to admit that if the ab- 
sent witness were present he would 
testify as alleged in the affidavit, 
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NO. 360.-FORM OF AFFIDAVIT FOR CONTINUANCE. 
A B In the — Court op County. 

C D J 

State op Illinois, { 
County, f ss - 

B {name the affiant, whether party or otherwise), beine 

duly sworn on oath says that E p , 0 £ -,. is J[ mate . 

rial witness to him (or » plaintiff" or "defendant," when affidavit is made 
by another than the party himself), as he is advised by his counsel and 
verily believes to be true. 

That (state the circumstances which will shoio due diligence of the party 
applying for the continuance and the circumstances which prevent him 
from obtaining the testimony of the witness. If it be the second applica- 
tion for continuance, state with greater particularity. State what is 
expected to be proved by the witness.) . 

de^i^-w^ h0 Pf w and e^ts to procure the attendance (or "the 

deposit on of the said E F at the next term of this court • 

(or the time to which the continuance is asked) and that this affidavit for a 
continuance is not made for delay merely, but for the purpose of justice!' 

A R 
Subscribed and sworn to (etc.) 

Where it appears to the court that a continuance is sought 
merely for the purpose of delay the motion therefor will be 
overruled. 

^iZirtT^l^ 1 h r \° * The Place ot resid «"» ot mate. 
S w^I UCh ™" itD ***x must be shown. Lee 

SSL Z 61 * PreBent and '-Quirk, 20 111., 892. 

statemente container^ or to bnT In * m ° tl0 \ lot a <™«~e; 
imoeach said win,-. ~? eTem ' or » but in a case where a continuance 

amined in open court T£v StaT C0Unter " affidavit the fa <* 

Ch. 110, IT 45 8 44. Ch JZ'w m * they WCTe receiv ^ will not be 

Ry.Co. v^cLt ) 1o?ul?..utw ^n r re " eraal - O*"*™* 

^.TV* 2^^. 851; Price v - 

entitl^wfthX' Z^o/T^ ^.^^ithas been held to 
parties to the suit If ™f „ , d >scretionary with the court to 

e^tledit^otbeu^L^^ ^ ~r-affldavits. State v. 

of motions. InU F^STf ^f 7 ' 94 Mo - 21l! State M ™*> 

He„in r n. 14 Mich', g &. V > 2 ^ * ^ 5 ° ** 
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§ 794. (f ) Review of ruling on motion for continuance. 

— A party who seeks to review the ruling of the court in re- 
fusing to grant a continuance must enter an exception and 
assign the same for error ; otherwise the court above will not 
consider the matter. 1 

After a continuance has been granted and an order therefor 
entered the adverse party may come in and move to set the 
order aside, but he cannot do so in the absence of the party 
obtaining a continuance without having given him notice that 
an application to set the order of continuance aside will be 
made." 

§ 795. Continuance upon stipulation. — It is competent 
for the parties to a pending cause of action to continue the 
trial thereof to a subsequent time or term by filing a stipula- 
tion to that effect. Where the stipulation filed has been 
made by competent persons consenting to such continuance 
the court has no power to proceed with the cause, so long as 
the stipulation has not been in some way impeached or the 
interest or counsel or third persons in some way involved. 8 



'McCann v. The People, 88 111., 
103; Bishop HiU Colony v. Edger- 
ton, 26 in., 54; Rankin v. Curtenius, 
12 111., 334. 

» NeweU v. Clodfelter, 3 111. App., 
259; See ante, "Special motions," 
§773. 

A motion for a continuance is a 
dilatory motion and is subject to 
some of the rules governing dilatory 
pleas. For example the entery of 
the defendant's appearance and a 
motion to continue the cause is a 
submission to the jurisdiction and 
he cannot thereafterwards plead to 
the jurisdiction. Roberts v. Thom- 
son, 28 IU., 79; ante, § 795, "Dila- 
tory pleas." 

'Kittridge v. Toledo, etc., Ry. 
Co., 53 Mich., 354; Devanbaugh v. 
Nifer, 3 Ind. App., 379; In re 
Heath's will, 88 la., 215. 

General competency of stipula- 



tions.— A stipulation is competent 
for all purposes where an agreement 
to do or not to do certain acts or not 
to make objection to certain irregu- 
larities and insufficiencies, and will 
be deemed to operate by way 
of estoppel. Almost any matter of 
procedure can be dispensed with by 
stipulation except such as would 
affect the jurisdiction of the subject. 

A continuance to which the de- 
fendant is entitled as a matter of 
right may be avoided by the plaint- 
iff by stipulation not to rely upon 
that which gives grounds for con- 
tinuance. Where a defendant was 
entitled to a continuance because 
the plaintiff did not file with his 
declaration on the common counts a 
copy of the instrument sued on 
(when the statute only required the 
same to be filed with the common 
counts) the plaintiff could have 
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A stipulation to coutinue a cau$e must be in writing. A mere- 
verbal agreement between counsel to postpone the trial will 
not be binding. If such agreement is violated by one of the 
parties, the other will have no remedy. 1 

§ 796. Continuances by operation of law. — By force of 
the statute all causes and proceedings pending and undisposed 
of in any of the courts of record having the powers of Circuit 
Courts at the end of a term shall stand continued till the next 
term of the court. 9 

§ 797. Trying case out of its order. — While it is made 
the duty of the court to try cases in the regular order in which 
they appear upon the docket which the Clerk is required to • 
keep," yet it is within the discretion of the court, upon suffi- 
cient cause, to try the case out of the order in which it 
appears on the calendar prepared by the Clerk in compliance • 
with the statute, and unless the discretion of the court is 
abused, a court of review will not reconsider the matter. 4 
For good and sufficient cause shown the court may, by force • 
of the statute, take up a case for immediate trial before it has 
been reached in its order on the docket,* or it may continue^ 
the cause or pass it to some future day and return to it after- 
wards when the parties are present or have had notice that 
the cause will be taken up, and the court may then dis- 
pose of the case. By passing a case the court does not lose- 
its jurisdiction to dispose of such case at a subsequent day 
during that term.' No rule is required to hear a case out of 
its order. After having passed a case the court may hear and 
dispose of it without any order having been entered upon the - 

avoided such continuance by stipu- 8 Rev. Stat., Ch. 110, ^ 15, § 14. 
lating that he would not rely upon « Morrison v. Hedenberg, 138 111.,, 

the common counts. He could also 22; Jansen v. Fricke, 138 111., 171 

have entered a nolle prosequi as to Anthony v. The International Bank, 

them. Hawthorn v. Cooper, 22 111., 93 111., 226; Reiman v. Ater, 88 111., 

225 - 299; Rev. Stat., Ch. 110, ^ 17, § 16- 
1 Oliver v. Hart, 35 m., 55. * Smith v. Third National Bank, 

5 Rev. Stat., Ch. 37, U 56, § 21; of St. Louis, 79 HI., 118. 
Poyer v. Village of Des Plaines, 124 « Crosby v. Kiest, 135 111., 458. 
111., 310. 
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docket for that purpose. 1 The parties may consent that a 
case be heard before it is reached in its regular order or may 
consent that it be passed and tried at a future day and if it ap- 
pears that a case was tried out of its order and that the par- 
ties went to trial thereof without objection they will be 
deemed to have waived any objection to the trial of the cause 
out of its order." The power to try a case out of its order 
is granted by the statute.' Therefore, since a rule of court 
providing some other and particular way by which a case 
might be brought to a speedy trial out of its order would 
defeat the statute itself, such a rule would be void. 4 

Causes are presumed to be placed in their proper order 
upon the calendar and in the absence of proof that they have 
been assigned to a wrong place, a court will properly refuse 
leave to strike the case from the list of causes set for trial on 
a particular day, and place it elsewhere on the calendar. • 

1 Clark v. Marfield, 77 111., 258. 6 Anderson v. McCormick, 129 111.,. 

'Jansen v. Fricke, 183 111., 171; 808. 

Munson v. Adams, 89 111., 450; Rules of court must be proved.— 

Cleaver v. Webster, 73 I1L, 607. The Supreme Court will not take ju- 

* Rev. Stat., Chap. 110, H 17, § 16. dicial notice of rules of practice in* 

4 Clapp v. Ranch, 90 111., 468; trial courts. Anderson v. McCor- 

Braidwoodv. Weiller, 89 IU. t 606. mick, 129 111., 308. ' 
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AETICLE II. 

WHEN ONLY ONE PARTY TO BE 'PRESENT. 



:§ 798. Proceedings where the de- 
fendant only is present. 

799. Effect of striking case from 

the docket. 

800. How causes reinstated. 



§ 801. Proceedings when the plaint- 
iff only is present—Default 
judgment. 
802. How default judgment set 
aside. 

\ 

§ 798. Proceedings where the defendant only is present. 

When a case is called on the calendar for trial and the de- 
fendant only is present, the cause will usually fail for want of 
prosecution and the court will either strike the case from the 
docket, that is, dismiss the case without judgment, or it 
will enter judgment for the defendant's costs.-/ Where the 
defendant is ready for trial and the plaintiff is not, the court 
will usually allow further time to the plaintiff on • 'just terms : » 
that is, a reasonable sum paid to the defendant for his costs in 
that regard. If then the plaintiff neglect to try the case 
within the time allowed the court will give judgment to the 
defendant as m the case of non-suit. 

A defendant is sometimes entitled to a judgment as in case 
of non-suit before his cause comes to trial in its order on the 
■calendar. When the plaintiff's declaration was not filed ten 
days before the first day of a term and the cause has been con- 
tinued to the next term at the plaintiff's costs, or where the 
suit was begun within ten days before the first day of a term 
and the cause was continued for want of a declaration without 
tnl™ w ^ rm ' and a deolarati °n has not been filed 
s entS d f 0 ", fiFStday ° f theSeCOnd term the def -dant 
caiiy known as "Involuntary non-suit. 



>> S 



1 Rev. Stat., Ch. 33, «J 8, 6 8 s w„i 

s Rev. Stat., Ch. 110, V l|, g 17. m' ^ V ' Cmca *<> & A « ^ " 
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"Where a defendant has interposed a plea of set-off and the 
plaintiff is not present when the case is called for trial the de- 
fendant may proceed to a trial before a jury and have judg- 
ment for the amount of the demand which he establishes by 
proof against the plaintiff. 1 

It is competent for a court to make rules providing that cases 
will be dismissed for want of prosecution on the preliminary 
call of the calendar if there is no appearance on the part of 
the plaintiff, but in the absence of any rule of practice to that 
effect it will be error to so dismiss a cause on the preliminary 
call of the calendar.' 

Where, however, a continuance has been granted, the court 
cannot set aside such continuance and dismiss the suit for want 
of prosecution without reasonable notice first being given to 
the party procuring the continuance.' 

§ 799. Effect of striking case from the docket.— On the 



1 Morgan v. Campbell, 54 111. App., 
242. 

Consequently if a case has been 
appealed from a Justice of the Peace 
and the plaintiff does not appear, a 
defendant cannot have trial and 
judgment as to his set-off unless he 
has actually interposed a written 
plea of set-off or a plea of the gen- 
eral issue with notice in writing. 
The only thing he can do in the ab- 
sence of it is to have the suit dis- 
missed. Morgan v. Campbell, 54 
III. App., 252. 

•Goode v. Le Clair, 10 III. App., 
647; Nieman v. Wintker, 85 IU., 468. 

Dismissing a cause for want of 
prosecution when there has been a 
verbal agreement to postpone the 
trial will be sufficient cause for the 
reinstating of a case upon the docket. 
Nevertheless the reinstating of such 
case is within the discretion of the 
court and not revisable by a court of 
review. Oliver v. Hart, 35 111., 55. 

8 McKee v. Ludwig, 30 111., 28. 

Dismissal for other causes.— Cases 




may be dismissed for other cause 
than want of prosecution. They 
may be dismissed for substantial de- 
fects appearing upon the face of the 
record before the call of the calen- 
dar and properly before the cause is- 
at issue. Motions to strike a case 
from "the docket are dilatory mo- 
tions and should be made before a 
full appearance is entered. Such 
motions are in the nature of pleas 
in abatement and will not be enter- 
tained except for matters which ap- 
pear upon the face of the papers. 
Objections to matters which do not 
so appear must be interposed by 
plea in abatement in order that an 
issue thereon may be made and tried. 
Holton v. Daly, 106 111., 131; McNab 
v. Bennett, 66 111., 157; Metropolitan 
Life Ins. Co. v. Broach, 31 111. App., 
493. 

Causes may likewise be dismissed 
on stipulation of the parties thereto, 
Chapman v. Shattuck, 3 Gilm. (111.), 
49. 
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dismissal of a suit the parties are out of court and further pro- 
ceedings are unauthorized unless the judgment of dismissal is 
vacated and the cause reinstated. ^ 

The striking of a case from the docket does not deprive the 
court of jurisdiction over it. The cause may be reinstated 
within a reasonable time in the discretion of the court. 
Merely lapse of time is said not to be sufficient to prevent the 
exercise of this discretion and yet it has been said that it 
would doubtless be error to reinstate a case after it had been 
off the docket for several years. It is the general practice, 
however, that this discretion of the court to reinstate a case 
will not be exercised after the expiration of the term at which 
it was stricken off.* 

§ 800. How causes reinstated — When a case is stricken 
from the calendar on a preliminary call, or is stricken from the 
docket, when called for trial, for want of prosecution, the 
plaintiff may, within a reasonable time— usually before the 
expiration of the term— procure the cause to be reinstated on 
motion, with reasonable notice to the adverse party, upon 
proper showing that with due diligence he was unable t 9 be 
present and insist upon the trial of the cause at the time it 
was so called. The expiration of a term, however, is no bar 
to the reinstatement of a cause if there is no rule of court to 
the contrary and upon due notice given to the proper parties. 
If parties appear after a cause has been reinstated and partici- 
pate m the subsequent proceedings without objections, even a 
want of notice will be deemed to have been waived as well as 
other irregularities concerning the reinstatement. 8 

§ 801. Proceedings when the plaintiff only is present- 
Default judgment—When a case is called for trial and the 

' ^ott* V ' J U " 646 ' been *™ t0 the ^fendant of the 

Co^7Z:^Tm' foi IU wf, ; of the cause and no 

v IxmJ sini ^« tikk : Tf, 1Ch P leahas been filed by the defendant, 

29 m 535 ' ' bbSV ' AlleD ' the court ™™<*> We absence, 

8 Stinnett v. Wilson 19 111 a™ u^™ 1 * jUly and try the issues 
^ ' • wiison, 19 III. App., between the parties. Reynolds v. 

Where, however, no notice has ADSPaCh ' M ^ APP " * 
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plaintiff only is present, the defendant failing to appear, the 
court may, where the process has been duly served and the 
plaintiff's declaration filed ten days before the term of court, 
give judgment by default. 1 

No default can be entered unless it affirmatively appears that 
the defendant has been regularly served with process (or in 
attachment, that he has been duly notified of the proceeding). 
The acknowledgment of service endorsed upon the summons 
will not be sufficient. The regular service must be shown by 
the return and it must be shown what day the service was 
made. 9 No default can be taken when there is an unanswered 
demurrer or a plea has been filed,' even though such plea may 
have been destroyed by fire. 4 Even a demurrer to one count 
of the plaintiff's declaration or one of several pleas remain- 
ing undisposed of will prevent the taking of a default. 6 



1 Rev. Stat., Ch. 110, ^ 39, § 38. 

'Crabtree v. Green, 36 111 , 279; 
Reed v. Curry, 35 HI., 536; Chicker- 
ing v. Failes, 26 111., 607; Vairin v. 
Edmonson, 5 GUm. (111.), 270; Little 
v. Carlisle, 2 Scum. (HI.), 875; Gar- 
rett v. Phelps, 1 Scam. (111.), 881; 
Bitch v. Edwards, 1 Scam. (111.), 127. 

•Sammis v. Clark, 17 111., 898; 
Jones v. Wight, 4 Scam. (111.), 338; 
McKinney v. May, 1 Scam. (111.), 
584; Covell v. Marks, 1 Scam. (111.), 
391; Lyon v. Barney, 1 Scam. (111.), 
887. 

4 Daniels v. Fifth Nat. Bank of 
Chicago, 65 111., 409. 

A default entered for want of a 
plea, so entered by mistake when a 
plea was on file, will be unavailing 
and cannot stand. Faurot v. Park 
Nat. Bank, 37 111. App., 322. 

5 Bradshaw v. McKinney, 4 Scam. 

<m.), 54. 

Default for want of plea, when to 
be entered. —When a defendant has 
a certain number of days in which 
to plead, he has the whole of the 
last day to file his plea, but where, 
by rule, his time is extended to a 



specific day, the words "to that day" 
mean until the meeting of court on 
that day and not the entire day. 
Clark v. Ewing, 87 111., 344. 

One of several defendants in de- 
fault. — Where there are two or 
more defendants all served with pro- 
cess in an action ex contractu, judg- 
ment cannot be entered against one 
of them by default while a plea as to 
o there remains undisposed of. 
Wight v. Hoffman, 4 Scam. (111.), 
862. In such a case the court should 
suspend all further proceedings as to 
the one in default after the entry of 
his default until the issues tendered 
by the plea of the others are tried, 
and if the verdict be for the plaintiff 
on such issues joint judgment should 
be entered against all. Wight v. 
Hoffman, 4 Scam. (111.), 362; Wight 
v. Meredith, 4 Scam. (111.), 360. 

Where there are two defendants, 
one of whom makes no defense, and 
the other submits his cause to trial, 
the jury should assess the damages 
against both. Wells v. Reynolds, 3 
Scam. (111.), 191. 

The defendant cannot, by im- 
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It is absolutely essential to the validity of the plaintiff's judg- 
ment that he have default entered before he proceeds to have 
the damages assessed by a jury or otherwise. 1 If any part of 
the plaintiff's demand is on an open account and he have filed 
an affidavit of claim with his declaration, 3 and the defendant 
does not appear or has not filed an affidavit of merits with his 
plea,' or for nil dicit^ such affidavit of the plaintiff's claim 
filed with his declaration may be taken^as prima facie evidence 
of the amount due upon such account ; 'but the court may, if 
it deem best, require further evidence to be adduced. 4 

In all suits where judgment by default is entered and dam- 
ages are to be assessed, it shall be lawful for the court to hear 
the evidence and assess the damages without a jury for that 
purpose. In all cases where interlocutory judgment shall be 
given in any action brought upon a penal bond, or upon any 
instrument in writing, for the payment of money only, and 
the damages rest on computation, the court may refer it to 
the Clerk, to assess and report the damages and may enter 
judgment therefor. Either party may, however, have the 
damages assessed by the jury. 6 The defendant, by permitting 
a default to be entered against him, admits every fact alleged 
in the plaintiff's declaration, but he does not admit that those 
facts constitute a cause of action. If the plaintiff has not, by 
his declaration, stated a cause of action, no final judgment can 
be entered on default. The defendant, by his default, admits 
that the plaintiff's demand is just and, where the action is upon 
an instrument executed by the defendant for a definite sum 
of money, no evidence is necessary upon the assessment of 
damages. It is however the instrument itself which proves 
the amount of the damages. The default admits that there 



proper act, prevent the entry of de- 
fault.— While a plaintiff, on taking 
default, should have a complete 
prima facie case made out by his 
pleadingsand papers in the files, yet 
the defendant cannot, by withdraw- 
ing such papers and retaining them, 
prevent the entry of a default. 
Schultz v. Meiselbar, 144 111., 26. 



1 Kelsey v. Lamb, 21 111., 559; 
Lehr v. Vandeveer, 48 111. App., 511. 
9 Ante, Vol. I, § 550. 
8 Ante, Vol. I, § 712. 
4 Rev. Stat., Ch. 110, ^ 88, § 37. 
8 Rev. Stat.. Ch. 110, ^ 41, § 40. 
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are damages due to the plaintiff, but does not admit that such 
damages are the amount claimed by the declaration. Therefore 
the plaintiff must make proof of his damages by the written 
instrument (the validity of which the defendant by his default 
has admitted) by the affidavit of claim, or by evidence pro- 
duced for that purpose. The defendant has a right to cross- 
examine the witnesses produced on the part of the plaintiff 
and to contest the amount of the damages at the inquest and 
may even introduce witnesses to refute the amount claimed. 
He may, if the inquest is before a jury, have the jury in- 
structed and may take exceptions to have the inquest reviewed, 
or he may move to set aside the inquest upon affidavit and 
may assign errors upon the action of the court in taking the 
inquest. 1 

§ 802. How default judgment set aside. — It is within the 
power of the court to set aside any default before final judg- 
ment is entered and it may, during the term, set aside any 
judgment upon good and sufficient cause upon affidavit upon 
such terras and conditions as shall be deemed reasonable." 

Whether or not the court will set aside a default is a matter 
within its sound discretion and the action of the court will 
not be reviewed unless it appears that its discretion has been 
abused. The affidavit supporting the motion to set aside a 
default must, however, disclose a meritorious defense and 
reasonable diligence in making it, and if, such affidavit dis- 
closes such a state of facts as to make it the legal duty of the 
court to set aside the default, there is such an abuse of legal 
discretion that a court of review will deem it to be error. 
The terms imposed by the court must likewise be just and 
reasonable.' 



1 Ante Vol. 1, § 623; Madison Co. v. 
Smith, 95 HI., 328; Kinkel v. Domes- 
tic S. M. Co., 89 111., 277; Massachu- 
setts Mut. Life Ins. Co. v. Kellogg, 
82 111., 614; Lucas v. Spencer, 27 III., 
15; Underhill v. Kirkpatrick, 26 111., 
Chicago & JR. I. R. R. Co. v. 
Ward, 16 111., 522; Morton v. Bailey. 
1 Scam. (HI.), 213. 



9 Rev. Stat., Ch. 110, H 40, § 39. 

3 Schultz v. Meiselbar, 144 111., 26; 
Burhans v. Village of Norwood 
Park, 138 111., 147; Hall v. First 
Nat. Bank of Emporia, 133 111., 234; 
Hinckley v. Dean, 104 111., 630; 
Palmer v. Harris, 98 111., 507; 
Andrews v. Campbell, 94 III., 577; 
Gallagher v. The People, 91 111., 590; 
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In moviDg to set aside a default the defendant must show a 
meritorious defense and the exercise of diligence in interposing 
it; but the courts are liberal in setting aside defaults at the 
term in which they are entered where it appears that justice 
will be promoted by it. No such strictness is followed as is. 
required of a party to entitle him to a new trial. If a reason- 
able excuse is shown for not having made a defense, and. 
ordinary diligence is manifested in moving to set the default 
aside, especially if at the same term it is entered, the appli- 
cation will generally be granted. Where it is made by affi- 
davit to appear that what has been seeming negligence on the 
part of the defendant or his attorney is excusable and that 
the defendant has a good defense the motion will not 
be denied. It is sufficient to show a good and meritorious 
defense and the exercise of reasonable and ordinary care and 
diligence. 1 

The application to set aside a default can be made at anr 
time before final judgment is entered, whether at the same or 
a subsequent term; but if final judgment has been entered the 
application to set aside such judgment must be made at the 
term m which it was entered.' This, however, does not ap- 

SE^. VSTaTm • m ; f ; Gib , bs & Sterritt Mfg - v - 

»r„ j •■ ~ * <» HL, 113 Kaszezek , 18 111. Add 823- Kal- 
MendeU v. K.mbaU, 85 111., 582; kas ka Mfg. Co. v TnLJT 17 H 

Stco v 'Zl 1 Cou4 P n v. Hi*on, 78 IU., 339; 

rXT £ T' BedbM T' 84 ni - «9; Messervey v. Beckwith, 41 IU 452- 

wl r u ff ° at SeT' Co V: BM > 41 a 

n V. ' Gllm * (I1L >» v - Twi *s. 3 Scam. (Ill ) 4- Kerr and 

Scam. (IU.) I8i ; Bridees % aSL 7' ° hap - U0, T 40 ' § 89 - 

bod, 10 III. App., 869^City of E St" J^S** 7 " ** mt " ° f jUdg ' 

Louis v. Thomas 9 111 a ™, V?, at a P revlou 8 te™ wiU not be 

Franz v. wTnt 6 HI ^ *£ ! ^ting aside suph jndg- 

Waugh v. Suter, 8 111. App ^1 ' ™° V t jUdKment h DOt 

' Mason v. MckamarZ 67'ili 274- V**™! * 86t 881,16 after the 

Thomas v. Kelly » ™ 1 ' ^P 1 ™'™ of the term in which it- 

K-elly, 2, 111. A pp., was entered. Maple v. HarenhiU, 
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ply to judgments by confession on warrant of attorney. 1 The 
court may open such a judgment and hear the parties .on the 
merits and may reduce the amount of the judgment or may 
set the judgment aside. 2 Where the parties are not satisfied 
therewith and diligently solicit the aid of the court in that 
regard.' 

The motion to set aside a default must be based upon an 
affidavit showing a meritorious defense and reasonable dili- 
gence as above indicated. 4 The affidavits to support the mo- 
tion are the only affidavits that will be considered. Counter- 
affidavits cannot be interposed. 6 But the affidavit supporting 
the motion must show that the party is clearly entitled to 
have the default set aside, or the application therefor will be 
properly refused. The action of the court in refusing to con- 
sider contradictory affidavits cannot be assigned for error. 9 



37 111. App., 311. As to "Amend- 
ments after judgment," see ante, § 
751. 

1 Heeney v. Alcock, 9 IU. App., 
431. 

5 Flemming v. Jencks, 22 111., 475. 
3 Bannon v. People, 1 111. App., 
497. 

Erroneous return not ground for 
setting aside default— An erroneous 
return as to the service of process 
cannot be urged as a ground for 
setting aside a default. The return 
as to the service and the mode of 
service must be taken as true. If it 
be not correct the party has his 
remedy for a false return. Palmer 
v. Harris, 98 111., 507. 

Default must be set .aside before 
motion to dismiss unit be enter- 



tained. — Where a regular default 
exists against a party, he must first 
have such default set aside before he 
will be heard on a motion made by 
him to dismiss the suit. Ferguson 
v. Rawlings, 23 111., 69. 

4 Schultz v. Meiselbar, 144 III., 26? 
Little v. Arlington, 93 111., 253. 

Delay "through pressure of busi- 
ness and inadvertence " is not a suf- 
ficient excuse. Schultz v. Meisel- 
bar, 144 111., 26. 

6 Mendell v. Kimball, 85 HI., 562? 
Reed v. Curry, 35 111., 536; Scrafield 
v. Sheeler, 18 IU. App., 507; Kalkas- 
ka Mfg. Co. v. Thomas, 17 111. App. r 
235; Spillman v. People, 16 111, 
App., 224. 

6 Palmer v. Harris, 98 111., 507. 
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WHERE ALL PARTIES PRESENT. 

§ 803. Trial by jury or by the court. 
804-809. Impaneling the jury. 
610-813. Opening the case. 
814-817. Order of presenting the evidence. 
618-823. What must be proved. 

•flo* Ifa ^ xcludin « witnesses from the court room. 
tW5-836. Privileges of witnesses. 
837-873. Direct examination. 
674-880. Cross-examination. 
881. Re-direct examination. 

682. Re-cross examination. 

683. Rebuttal. 

Q q* l^t' RecaUin * witnes s to correct testimony. 
085-887. Impeaching witnesses. 
888-890. Supporting witnesses. 
891-893. Inspection or view. 

89«-903 ^f 0tiOn8 ? e ^^ rulings thereon. 

T/ f***"* ou t and withdrawing evidence. 

904. Reopening case after evidence all in 

905. Election of counts. 
$06-909. Argument of counsel. 
910-918. Province of the court and iurv 

S58-960. Finding on trial by court. 

I. Trial by Jury or by the Court. 
§ 803. Eight of trial by jury-Wairer.-All the parties 

beSteiL « b t et » ed by the court; but if 'the matter to 
^ t hfeour S o a r ° f " ft ^ ^ * **» 



Digitized by Google 



803.] WHERE ALL PARTIES PRESENT. 985 

" Trial by jury," says Blackstone, 1 1 hath been used time 
out of mind in this nation, and seems to have been coeval 
with the first civil government thereof." 1 The right of trial 
by jury is preserved by the constitution of this State which 
prescribed that "the right of trial by jury as heretofore 
enjoyed, shall remain inviolate. " * Nevertheless, while a trial 
by jury is an inviolate right of a party he may waive such 
right and consent to the trial by court without a jury. When 
a jury is waived and the cause is tried by the court alone, such 
court performs both the functions that are performed by a 
jury and that of the court as when a jury is present; that is 
to say, when a jury is waived, the court sits in the dual 
capacity of jury and court. The findings of the court in such 
a case have the same force and effect as the verdict of a jury 
and are governed by the same rules which govern when the facts 
are tried by a jury. The court will therefore act in its find- 
ings upon the same principles which it would direct the jury 
to follow in a similar case.* The right of trial by a jury is a 
constitutional right which may be demanded by either party 
when questions of fact are to be tried. A party cannot be 
deprived of this right except by his own consent thereto. 
Consequently all questions of fact must be tried by a jury 
unless the parties both consent that they may be tried by the 
court. This right was not created by the constitution but was 
merely preserved by it as it existed at the time the constitu- 
tion was adopted. " It has no application to statutory pro- 
ceedings, but only proceedings recognized by the common law 
or of rights existing thereunder. 4 A party may object to a 
trial by the court and a jury must then be impaneled to try 
the questions of fact, but if a party is present by himself or 

1 3 Bla. Com., 348. Commercial Ins. Co. v. Scammon, 

'Const. 1870, Article II, § 5; 122 111., 601; Marshall v. Com'rs, 120 

Whitehurst v, Coleen, 53 111. 247. 111., 620; Chicago, M. & St. P. Ry.v. 

8 Hancock v.Lubakee, 108 111., 641; Hock, 118 111., 587; Petition of Fer- 

Field v. Chicago & R. I. R. R. Co., rier, 103 111., 367; Huston v.Atkins, 

71 111., 458; Keating v. Springer, 44 74 111., 474; Holmes v. Stateler, 57 

IN. App., 547; Beadle C. Nat. Bank 111., 209; Ward v. Farwell,97 111., 595, 

Hyman, 33 111. App., 618. Rev. Stat. Ch. 110, «T 42, § 41. 

4 Puterbaugh v.Smith, 131 111., 199; 
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counsel and fail to object, his right to a trial by the jury is 
thereby waived. 1 It is indispensably necessary to a right of 
trial by the court that the parties wfoo agree to a trial thereby ; 
but it is not indispensably necessary that their consent should 
appear of record. "Where they are present and go to trial by 
the court without objection their consent will be presumed, 
and where they have consented to a trial by the court it is not 
absolutely necessary to a valid judgment that the record should 
show that both parties were present when the trial was had. 
If, however, the defendant has not appeared after issue formed 
either by himself or by counsel a jury must be ordered by the 
court. In the absence of the defendant no waiver can be- 
presumed. 9 

Where a defendant is in default he is not entitled to a jury 
to assess the damages. Furthermore, where a defendant has 
pleaded to the merits and his plea has been stricken from the 
files for want of an affidavit of merits * he is technically in 
default and not entitled to a jury. The court may assess the 
damages in all such cases. 4 

A court has power to determine whether or not there is 
sufficient evidence produced on the trial to make out a prima 
facie case for the plaintiff and if not to take the case from the 
jury ; but where there is evidence tending to prove the case 
the party has a right to have the jury pass upon it and decide 

1 Washington v. L. & N. Ry. Co. , 
136 111., 49; Driving Park v. West, 35 
111. App., 496. 

a Phillips v. Hood, 85 111. , 450; Paul 
v. People, 82 111., 82; Hermann 
v. Pardridge,79IU, 471; Ware v. Not- 
tinger, 35 111., 375; Henrichsen v. 
Mudd, 33 111., 477; Burgwin v. Bab- 
cock, 11 IU., 28. 

"Where issue clianged after jury 
waived.— Where the parties have 
agreed to submit the cause to the 
trial of the court and upon the trial 
the plaintiff obtains leave to amend 
his declaration by filing an addi- 
tional count, which count raises an 
entirely new issue, the previous 



waiver of trial by jury does not ap- 
ply to it and a party cannot be 
forced to a trial by the court if he 
demands a jury. Gage v. Com. Nat. 
Bank of Chicago, 86 111., 372. 
8 Ante, § 712. 

4 Kassing v. Griffith, 86 111., 265. 

One who executes a bond as se- 
curity for costs is not technically a 
party and therefore not entitled to a 
trial by jury notwithstanding the 
fact that he may be compelled to 
pay such costs in case judgment is 
rendered against the plaintiff whom 
he has secured. Whitehurst v. 
Coleen, 53 111., 247. 
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he functions of a jury and may order a jury to be impaneled 
o try the questions of fact. And where tie courU Zd£ 
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and the Judge need not assjgn his reason for so ordering the 
II. Impaneling the Jury, 



) 804. Number and qualifications of 
jurors. 



§ 807. Juror may be excused with- 
out being challenged-Eff ect 
after trial begun. 

808. The jury a part of the court. 

809. How proceedings in selection 
of jury reviewed. 



805. Selecting and summoning the 

panel. 

806. Selecting a jury— Challenges. 

§ 804 Number and qualifications of jurors Bv th« 

trial. 1 This fc still • . , number it was a mis- 

mav if thai u ° f a cause has b**"", or they 

2 th! $ tni w t a r y altogether - ™ s * * 

rights; nghtS ° f pr °P ert y a * ™ll as personal 

«tlSSi , r t tl,e qUalifiCati0 - ° f « elector; must be- 
upward aS'unTf ! ° f ^ ° f ^^J-one years and 
natural faculties and not infirm or decrepit; must be 

•'KrecHn^e Z ^ & ° D tria ' 8 ' § 8 " 

'McCarthy T d ~ 'Kreuchi v. Dehler, 50 IU.. 177; 

arthy V> Mo - Co- 16 Mo. McM anus y. McDonough, 107111., 95.. 
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free from all legal exemptions, of fair character, of approved 

^m^W-Persons who are exempt from serving as jurors 

tor f pXT' GQVern ° r ' SeCretar y of 

A ,f ^S' Tr6MUrer ' ^^ndent of Public In- 
^ t ° raey Genera1 ' Member « of the General Assem- 
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or Courts, Shenffs, Coroners, Postmasters, Mail Carriers 
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tern of D sc^ °P G ° Spe1 ' S0h001 TefM5here their 
term of school, Practicing Physicians, Constant Ferrymen 

ftS^d^^" T ' hat every flreman who shaU fai *- 

mrtment T 7 &S SUCh in volunteer fire de- 

partment in any city of this State for the term of seven years 

of trSZT 18 eXemPt Wh ° ^ draWn U P° a tbe ** 
01 jurors the previous year and actually served upon a in™ 

^XVZX Which f h r as -lect y ed,. or, hTJLS? • 
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a year previous to the time he is offered as a juror or that he 

« P-ty to a suit pending for trial in that court «Z?££ 
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-sion for £ „£j ^^1^ f K ^ ^ 
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<«^n^oTT d b ^ a " rit called tho ~«/--, 

the She^r:;."^ 1SSUed b ^ Clerk of the court to 
returned ■^^V™"' ^ ^ d **"™* «*» 

'Rev. Stat.,Ch. 78, ^ 2 So 6 - 

s Rev. Stat. Chap. 78, «r 4, §"i -r of 6 !' Stat Cha P* 78 ' ^ 26 ^ 1 to 

3 Rev. Stat. Chap 78 4 5 8 J" ^ ' § 6 ' 

; Rev. Stat. Chap. 78.T 14, § 14 I f at/Cha P- ? 8 > IT 10, g 10. 

6 Rev. Stat. Chap. 78 1 g 1 Rev ' Stat - Ch aP- 38, «f| 11, § n . 
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• At the opening of court it is provided that a panel of twenty- 
four jurors shall be in attendance, who shall, upon examina- 
tion of the Judge, be not subject to any exemption or disquali- 
fication hereinbefore named. Such as are so disqualified shall 
be excused, and if the panel is not full at the opening of court 
or at any time during the term other jurors are drawn by the 
Clerk from the jury list and summoned in the same manner as 
the others, and so on from time to time until the panel is 
filled. If at any time a jury is required in court for the trial 
of a cause before the attendant panel is full the court shall 
direct the Sheriff to summon from the bystanders or from the 
body of the county a sufficient number of persons having the 
qualification of jurors to fill the panel in order that a jury to- 
try the cause may be drawn therefrom. 1 From this attendant 
panel of twenty-four jurors a jury is to be selected for thfr 
trial of the cause at issue and a call therefor. 

§ 806. Selecting a jury — Challenges. — A jury being re- 
quired when a cause comes on to be heard the court requests 
the officer to bring in a jury of twelve men from the panel in 
attendance. Objections which either of the parties may have 
to the jury or otherwise are technically termed " challenges." 
Challenges are divided into two technical divisions: (1) Chal- 
lenges to the ' < array 5 ' and (2) Challenges to the " polls." 

(1) Challenge, to the array is an exception to the whole 
panel or venire and may be made on account of some partial- 
ity of the summoning officer,* irregularity in drawing the 
panel, fraud in selecting the list, etc. 3 Under the practice in 
this State there can be no challenge interposed to the array 
until the panel is full,* and such challenge must be inter- 
posed before swearing the jury. A challenge to the array is 
waived by calling and swearing the jury. 4 And if a juror has 
not been regularly put upon the panel that objection must be 
taken advantage of by challenge to the array, for if such a 

1 Rev. Stat. Chap. 78, H 12, § 12; 8 St. Louis & S. E. Ry Co. v. 

^13, §13. Wheelis, 72 111., 538. 

* 1 Tidd's Pr., 152; Thompson on 4 St Louis & A. E. Ry. Co. v. Cas- 

Trials, §§ 31-39. ner, 72 111. , m. 
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challenge is not interposed he will be treated as if properly 
impaneled. 1 

(2) Challenges to the polls are granted on objections to the 
particular jurors, and at common law are divided into two 
•classes: (a) Peremptory challenges, i. e., Challenges for 
which no reason need be given ; and (b) Challenges for cause 
(disqualification), i. e. , challenges for which a reason must be 
given. 

The peremptory challenges allowed to a party in a civil case 
are three in number and the word " party " is taken to repre- 
sent all the persons who may be plaintiffs or defendants. 8 
Peremptory challenges should be interposed before the jury is 
accepted. They will not be thereafter allowed unless for good 
cause shown. 3 The purpose of peremptory challenges is* to 
permit a party to dispense with an objectionable juryman 
where the court would not dismiss a juror for cause when such 
party has not been compelled to exhaust his peremptory chal- 
lenges on other jurors. Such juror could have been disposed 
of by a peremptory challenge. 4 

The causes provided by the statute for the challenge of a 
juror are : " That he lacks one of the qualifications of a com- 
petent juror; 6 or that he is not one of the regular panel; that 
he has served as a juror on the trial of a cause in any court of 
record in the country within one year previous to the time 
of his being offered as a juror;" or that he is a party to a 
suit pending for trial in that court at that term." It shall be 
the duty of the court to discharge from the panel all jurors 
who do not possess qualifications required by law as soon as 

1 Meullers v. Rebhan, 94 111., 142; thereafter excusing such juror, 

see also Rockford Ins. Co. v. Nel- Amick v. Young, 69 111., 542. 

son, 75 111., 548. « Robinson v. Randall, 82 111., 521; 

■ Rev. Stat, Ch. 110, ^ 49, § 48; Hu « hes v - Cairo ' 99 XI1 » 339 *» Lvc<> 

Schmidt v. Chicago & N. W. Ry! min « mTe Ins - Co - v * Ward ' 90 IU " 

Co., 83 111., 405. 545 - 

6 Ante, § 804 

/ P *o°T r n a ' ?" & E ' C °' V * PUCk ' 6 If a P ereon naS 8erved 0n a j ury 

ett, 5„ 111. App., 222. in a court of recQrd within a year 

The error of a court in refusing to he shall be exempt from again serv- 
allow a peremptory challenge will ing during such year, unless he 
be rendered harmless by the court waives such exemption. 
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the fact is discovered. 1 There are certain other provisions in 
the statute applicable to criminal cases only, which need not 
4)e mentioned here. 

After twelve jurymen are in the box they are sworn to 
.answer truthfully the questions which are put to them touch- ^ 3 
ing their competency to act as jurors in the cause to be tried. 
This examination is called an examination on their voir dire. 
After the jurors are sworn on their voir dire the parties by 
their counsel proceed to question each juror separately as to . 
his qualifications. The examination is first conducted on the 
part of the plaintiff and if any of the jurors are excused the 
•defendant need not proceed with the examination of the s 
jurors until the box is filled. He is entitled to have the / 
jurors, twelve in number, before he proceeds to examine them.*_ 
The jurors are questioned concerning the requisite qualifica- 
tions hereinbefore indicated and others which are required by 
the rules of the common law and practice. 

A juror who is prejudiced in favor of one of the parties is 
incompetent.- A juror may have sympathy for one of the 
parties and yet if he says that he can fairly and impartially 
try the cause he may be competent.' And in determining 
this matter it is proper to ask the jury that if the testimony 
was evenly balanced for which party he would be inclined to 
■decide the case. 4 

The only purpose of examining a juror is to ascertain 
whether he can try a case fairly. 6 If the juror has made up 
a decided opinion on the merits of the case either from his 
personal knowledge or from the statement of others or from 
relation of the parties or from the printed reports in news- 
papers, and his opinion is positive and not merely hypothetical, 
such opinion will probably prevent him from giving an im- 
partial verdict and a challenge in such case will be properly 
allowed ; but where the opinion of the juror is not fixed and 

1 Rev. Stat. Chap. 78, f 14, § 14. 4 Galena & S. W. R. R. Co. v. 

'Sterling Bridge Co. v. Pearl, 80 Haslam, 73 111., 494; Chicago & A. 

IU m 251. R< R< Co. v. Buttolf, 66 111., 347. 

'Chicago & W. I. R. R. Co. v. 6 Fish v. Glass, 54 111. App., 655. 
Bingenheimer, 116 111., 226; Chicago 
& A. Ry. Co. v. Adler> 56 ni ^ 344 
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positive, although he may have formed some opinion which is 
merely hypothetical and will not prevent an impartial judg- 
ment on the facts as they may be shown on the trial, he is a 
competent juror. 1 

It is within the discretion of the court to allow a juror on 
his voir dire examination to be asked if he knows an attorney 
who is claimed to be indirectly interested in the case. The 
question may enable counsel to judge whether he will exercise 
his right of peremptory challenge. 9 But a juror cannot be 
asked to state briefly his idea of the duties of a juror in an 
effort of counsel to ascertain whether he is a man of sound 
judgment and well informed. Such question is not proper for 
that purpose or any other. 1 

Although one party has completed his examination of the 
jury he will be entitled to a further examination if new 
jurors are introduced into the panel by the challenges of other 
parties and he may again challenge jurors if he has not before 
then exhausted his rights thereto. 4 



1 Chicago, B. & Q. R. R. Co. v. 
Perkins, 125 III., 127; Gradle v. 
Hoffman, 105 111., 147; Richmond v. 
Roberts, 98 111., 472: Lycoming Fire 
Ins. Co. v. Ward, 90 III., 545; 
Wilson v. People, 94 111., 299; 
Hughes v. City of Cairo, 92 111.. 339. 

Relationship.— That a juror is re- 
lated to one of the parties is a dis- 
qualification. The English rule ex- 
tends to the ninth degree and the 
New York rule entered by statute 
extends to the sixth degree. 3 Bla. 
Com. 363; Cain v., Ingham, 7 Cow. 
(N. Y.), 478. 

Remote interest in subject matter. 
—The interest which will disqualify 
need not be pecuniary. Even that of 
an officer or trustee of a charitable 
society, although he served without 
compensation, is disqualified from 
acting as juror in a case in which 
the interests of such society are in- 



volved. Michigan Air Line Ry. Co. 
v. Barnes, 40 Mich., 383; Wood v. 
Stoddard, 2 Johns. (N. Y.), 184; 
Wilson v. Dickinson, 63 Ga., 682; 
Williams v. Smith, 6 Cow. (N. Y.), 
166; Miller v. Wild Cat, etc., Co., 52 
Ind., 51. 

8 O'Hare v. Chicago, M. & N. R. 
R. Co., 189 111., 151. 

3 Pennsylvania Co. v. Rudel, 100- 
111., 603. 

4 Fitzpatrick v. City of Joliet, 87 
111., 58. 

Where a juror is known to be dis- 
qualified he must be objected to at 
the proper time. If a party accept 
the jury and go to trial knowing the 
disqualifications of a juror he can- 
not thereafter urge such disqualifi- 
cation as cause for granting a new 
trial. Swarnesv. Sitton, 58 III., 155; 
Vernum v. Harwood, 1 Gilm. (III.), 
659. , 
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§ 807. Juror may be excused without being challenged — 
Effect after trial begun. — It is within the power of the- 
court to discharge a juror upon sufficient cause, although such 
cause be personal to the juror himself. 1 A Sheriff has no 
power to excuse a juror from attendance.' 

Where it is proper for the court to discharge a juror after 
the trial has commenced, as where such juror is taken sick, it 
is the duty of the court to call another juror in his place and 
order the trial to proceed again from the beginning." 

§ 808. The jury a part of the court. — Where both par- 
ties express themselves as satisfied with the jury the court will 
instruct the Clerk to swear the jury to try the cause, and the 
trial thereof will proceed. After a jury is sworn it is a part 
of the court and cannot be put beyond its supervision.* 

§ 809. How proceedings in selection of jury reviewed. — 

If a party is not satisfied with the jury or the proceedings by 
which such jury has been obtained and the court nevertheless; 
directs the trial to proceed, such party should have an excep- 
tion entered that he may take the same up on bill of excep- 
tions. 6 " 

III. Opening the Case, 



8 810. When in order. 
811. The plaintiff's opening state- 



§ 812. The defendant's opening 
statement. 
813. Objectionable opening state- 
ments, how reviewed. 



§ 810. When in order. — The cause at issue being a " ques- 
tion of law," the parties being present and ready to try the 
cause and the court ready to hear the same or, the matter at 



1 Ayera v. Metcalf, 39 111., 307; 
People v. Carrier, 46 Mich., 443. 

In the latter case the juror was ex- 
cused because he was a witness in 
the next case on call. 

8 Ayers v. Metcalf, 39 Mich., 807. 

3 City of Shawnee town v. Mason, 
82 111., 337. 

The court will not discharge a 
63 



juror after the jury has been* accept- 
ed and the trial begun where there 
is nothing developed to show that 
he has become incompetent to dis- 
charge his duty as a juror. Chicago, 
M. & St. P. v. Harper, 128 111., 384. 

4 Stowell v. Jackson Supervisors, 
67 Mich.. 81. 

6 Martin v. Barnhardt, 39 111., 9. 
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issue being " a question of fact " and the jury having been 
brought in and sworn, or the court having consented to sit as 
a jury, the next thing in order is termed " opening the case " 
or the statement of the case. 

§ 811. The plaintiff's opening statement It is a univer- 
sal rule of practice that he who has the affirmative of an issue 
must take the initiative. On him is the burden of proof to es- 
tablish his affirmative allegations; his evidence must therefore 
be first introduced and he necessarily has the first right to 
make a statement of his case. The plaintiff having the aver- 
ments of his declaration to sustain generally has the affirma- 
tive of the issue and has the right to the opening statement.' 
/It is therefore the duty of plaintiff's counsel, before offer- 
ing the evidence to support the averments of his declaration, 
to make a full and fair statement of his case and all the facts 
which he expects to prove. This is not only true but he mav 
go further and state the matter of defense if it appear upon 
the record, or from a notice of set-off, or the like, and may 
state the evidence by which he can disprove it.' There has 
been much uncertainty as to the exact length to which this 
rule may be extended. ' The opening statement is required to 
be a brief summary or outline of the substance of the 
evidence intended to be offered, together with clear and 
concise explanations, but counsel should not be allowed to 
relate the expected oral testimony at length, nor to read the 
•expected documentary proofs at large, nor to pursue any other 
course tending to mislead the jurors. There may of course 
be instances where a statement of the evidence itself, or the 
reading of a paper may be convenient and harmless; but this 

JXr t h 6 litT^,, 40 MJ V ' Beiler > 54 m APP" 830; Mar/er, 
whether the plaintiff shall open Luce & Co. v. Leary, 137 111 S19- 
and close as he may think most con- Colwell v. Brower 75 111 516- Car'- 



IU till. ^ V ' F ' ret NSt A PP- «». Martin, 54 111.! 

258. 

3 Thompson on Trials, 
Abbott's Trial Brief, Ch. 5. 



* -j » 1M 258. 

Pr ^T^ 'Thompson on Trials, Ch. 10; 

F r., 233, Thompson on Trials, § 262; Abbott's Trial Brief. Ch. 5 
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will be exceptional and not within the general rule. State- 
ments of irrelevant matter not intended to be offered in evi- 
dence will not be allowed ; but statements of matters of fact 
which will be relied upon may be made, and in so doing it will 
not be improper for counsel to refer to documents to refresh 
his memory. 1 Counsel will be permitted to use a diagram, if 
■correctly drawn and admissible in evidence, to explain the 
situation and the evidence afterwards to be introduced. A 
denial of this right to counsel will be error." 

The plaintiff's opening statement should clearly state a right 
of the plaintiff to maintain the cause on trial. It has been 
held in some instances that if counsel's opening statement dis- 
close a fatal objection, or if he expressly puts his case solely 
on a ground which is untenable in point of law, the court may 
refuse to hear evidence in support of it and may dismiss the 
case or direct a verdict as in case of nonsuit. The reason 
assigned being that the court ought not to spend time in hear- 
ing evidence of facts that will not sustain an action." But a 
motion to dismiss on account of plaintiff's opening statement 
must be granted upon an admission therein which is necessar- 
ily fatal to the case. 4 

Statements made by counsel in opening a case cannot be 
looked upon as evidence. 6 Furthermore, matters which may 
thereafter be stated by witnesses or offered in evidence, may 
be restricted in its application by a statement of counsel when 
made expressly for that purpose.* 

§ 812. The defendant's opening statement. — The general 



1 Henniea v. Vogle, 87 HI., 242; 
Schrippa v. ReiUy, 85 Mich., 871; 
Thompson on 'trials, 263; Elliott's 
Oen'IPr., §§546, 556, 558. 

'Batteshill v. Humphrey, 64 
Mich., 494; Thompson on Trials, 
§268. 

1 Oscanyan v. Arms Co., 103 U. S. , 
261; Clews v. Bank, 105 N. Y. , 398. 

4 Stewart v. Hamilton, 18 Abb. 
Pr.. 298; Emerson v. Weeks, 58 
-Cal., 382. 



Waiver of right to open case. — 
Where plaintiffs counsel waives the 
opening statement and the defend- 
ant's counsel waives argument the 
court may properly refuse the plaint- 
iff's counsel the right to address the 
jury. Creager v. Blank, 32 111. 
App., 615. 

5 Pennsylvania Co. v. Backes, 35 
111. App., 376. 

• Lake Shore & M. S. Ry. Co. v. 
Richards, 152 111., 59. 
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practice is that after the plaintiff has made his opening state- 
ment and offered evidence in support of his declaration the 
defendant then makes his opening statement which consists of 
a brief statement of the matters which he will rely upon in 
defense, and the statement of the defendant will be governed 
by the same rules which obtain as to the plaintiff's opening 
statement. 1 

§ 813. Objectionable opening statements, how reviewed. 

—The latitude that will be allowed to counsel in an opening 
statement is largely within the discretion of the court. Where 
counsel is deemed to be making an unfair opening statement, 
counsel for the adverse party may ask the court to restrict 
him therein. If the rule of the court thereon is thought to 
be unfair an exception may be entered and the matter taken 
to a court of review on bill of exceptions, but a court of review 
will not revise the same except in a manifest case of abuse of 
legal discretion calculated to injuriously affect the legal rights 
of a party." " ' 

To be error for a court to limit counsel as to the time, for 
either opening or closing, it must be made to appear that a 
sufficient time was not allowed because of which the party has 
suffered injury and injustice.' 

IV. Order of Presenting the Evidence. 

§ 814. men proof to be offered. § 816. Exhausting witnesses and 
815. Order in which proof to be 



made. 



subjects. 
817. Order where there are Beveral 
defendants. 



§ 814. When proof to be offered.— The case being opened 
by a statement of counsel, the next thing in order is the offer- 
ing of the evidence. It has been pertinently said that unless 
the parties are prepared to prove their allegations it is need- 

' Thompson on Trials, § 270; Can- (N. Y.), 229- Schrinns v Reillv SS 

I f ' i U :, ApP - m § 2 « 6 ' Elliott's Gten'l Pr., 559. 

' Hettmger v Be.ler, 54 111. App., a Foster v _ M .„ • • 

320; Aurault v. Chamberlin, 33 Barb. ' - 
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less for them to go to trial. 1 It being assumed then that they 
are prepared to prove their allegations, they will be given an 
opportunity to do so in the following order : 

§ 815, Order in which proof to be made. ' 

First. — The party having the burden of proof (usually the 
plaintiff) must first produce the evidence which he proposes to 
offer in support of his allegations, and it is the practice that 
one counsel alone is allowed to examine witnesses on the trial 
of issues of fact. 

It is a general rule that the plaintiff is required to introduce 
all his evidence which is necessary to make out his side of the 
issue.' This is for the reason that he can produce no testi- 
mony afterwards in reply, except to contradict, cut down, 
modify, explain, or vary the evidence introduced by the de- 
fendant. It is true, however, that the court may allow, in its 
discretion, a departure from this rule and permit the party 
who began to supply defects in evidence and give other proof 
after the opposite party has put in his testimony and even after 
•counsel have closed their arguments. Counsel may also agree 
between themselves as to the order in which the evidence shall 
be offered and no objection can be raised thereto, unless it is 
made to appear to the court that some undue advantage has 
been attempted to be gained from the opposite party.' 

The order in which the party shall introduce his different 
matters of proof depends wholly upon his own discretion, but 
the skillful practitioner will so arrange the, items of proof 
as to lead the jur} r from step to step to a full understanding 
of the case beginning with the foundation and following with 
the matters incident thereto. 4 

Second, — After the plaintiff has introduced evidence to sus- 
tain his allegations the defendant will proceed to exhaust his 

1 2 Tidd's Pr., 799. Hemingway, 20 Conn., 195; Mascull 
' Abbott's Trial Brief, Ch. IV; v. Wall, 6 Gray (Mass.), 507; Silver- 
Thompson on Trials, § 344. man v. Foreman, 3 E. D. Smith, 

'McDaniel v. Logi, 143 111., 487; 322. 

Muiler v. Renhan, 94 111., 142; Black- * Hall v. Barnes, 82 HI., 228; Mix 

bum v. Mann, 85 III., 222; Gross v. v. Osby, 62 111., 193. 
Turner, 21 Vt., 437; Hathaway v. 
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testimony, one counsel alone usually being permitted to ex- 
amine the witnesses. The defendant will offer proof of the 
matters which will support his cross-action, if he has one, as 
well as proof in contradiction of that adduced by the plaintiff. 

Third. — After the defendant has put in his entire defense 
the plaintiff will be permitted to introduce evidence tending- 
to rebut that which has been offered by the defendant, con- 
fining himself in general to such testimony as will directly 
rebut or modify the proof of the defendant and which he was 
not required to offer in order to make his case under the 
pleadings. 1 

The plaintiff, however has a right on rebuttal to give evi- 
dence which wiU tend to meet the affirmative case, if any, 
which the defendant has sought to establish. Furthermore, it 
is no objection to such evidence that it tends incidentally to 
corroborate the plaintiff's case in chief; nor that it may 
necessitate the allowance to the defendant of a surrebuttal. 3 

Fourth.— After the plaintiff's rebuttal the defendant has a 
right in reply to give evidence which tends to meet the 
affirmative case, if any, or any new distinct fact sought to be 
established by the plaintiff's rebuttal, which the defendant 
had no opportunity to meet in his case in chief. This is 
called a surrebuttal and it is error in the court to refuse it.' 

§ 816, Exhausting witnesses and subjects It is a general 

rule that when a party calls a witness he will be required to 
exhaust the testimony of that witness before calling another.* 
A witness may, however, be recalled to rebut or contradict 
any new subject-matter that he had not the opportunity to 

'State v. Alford, 31 Conn., 40; Walker v. Fields, 28 Ga., 237; 

vTlT J' ? m6r ' 20 Wend * (N ' Mar ^all v. Davi 8 , 78 N. Y., 414- 

V ' ™ n V> Nile8 ' 1 HiU (N ' ^ v ' Ha ^ 89 P *- St., 77; White" 

Y.) 300; Commonwealth v. East- v. Bailey, 10 Mich., 155; Morse v. 

man 1 Gush. ^189. Hewitt, 28 Mich., 481 Kent v. 

m ? o?o r V' Franklin « 5 G ray Lincoln, 32 Vt., 591; Thayer v Davis, 

(Mass.), 312; Bancroft v.Sheehan, 21 38 Vt 163 

ward ( a' J r ? V ' W<K>d ' 4 Pe ^ le v « ^ Wend. (N. 

lITer'v B™™ F M-^f' H01 " Y '>' 2295 Beau,i * u v " ?*™™> 2 

> Stron!rconnlf ii^f ' Minn " 37; Tread - e11 Godwin, * 

btrong v. Connell, 115 Mass., 575; Bosw. (N. Y.), 538. 
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contradict on his first examination. It will be error for a court 
to refuse a party the privilege to so recall a witness. 1 It is 
the general practice also to require that a party offering evi- 
dence upon a subject shall exhaust all his evidence on that 
subject before passing to another. It is, however, within the; 
discretion of the court to allow a party, after he has given 
evidence on another part of his case, to return to the former 
subject and offer evidence thereon. A party will usually be 
permitted to offer his evidence in the manner he may choose. 4 

§817. Order where , there are several defendants. — If 

several defendants to an action have separate defenses it is; 
within the discretion of the court to decide in what order they 
shall cross-examine, present their case and sum up, and if 
their interests are identical it seems they may all be confined 
to one counsel in so doing in the same manner as if their 
defenses were joint.' 

V. What Must be Proved. 



\ 818. Everything in issue must be 
proved. 

819. "Variance" between plead- 

ing and proof fatal, 

820. Burden of proof. 



§ 821. Degree and quality of evi- 
dence required. 

822. Same— facts not disputed. 

823. Same — Judicial notice — 

Things generally known. 



§ 818. Everything in issne must be proved. — The rule 
generally stated is that it is necessary to prove in the first 
instance all that is by the pleadings put in issue and no more ; 
that the evidence must follow the pleading and that no evi- 
dence will be permitted to be introduced which has not its 
foundation in the pleading. All this must be established 
by proof or there can be no recovery thereon. There can be 
no recovery except by proof of the case stated in the affirma- 



' Jones v.Smith, 64 N. Y., 180; 
. Hewitt, 28 Mich., 481; 
Brown v. Marshal » 47 Mich., 576. 

3 Mix v. Osby, 62 in., 193; Ken- 
dall v. Weaver, 1 Allen (Mass.), 267; 
Graham v. Davis, 4 Ohio St., 362; 
Babcock v. Babcock, 46 Mo., 243; 



Gross v. Turner, 21 Vt., 437; Hem- 
mens v. Bentley, 82 Mich. , 89. 

8 Chipdale v. Mason, 4 Camp., 174; 
Fletcher v. Crosby, 2 Moo. & R., 
417; Mason v. Ditchbourne, 1 Moo. 
&R.,422n. 
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rtive pleading. While it is not necessary that a plaintiff should 
always prove every allegation it is always necessary that he 
prove sufficient of his allegations to make a cause of action. 
Surplusage in pleading need not be followed by proof ; nor 
can a recovery be had by proving a different cause of action 
than that averred, but where there are several counts a recovery 
may be had by proving one of them. 1 If a declaration aver a 
joint contract, such joint contract must be proved. The cause 
of action must be established against all of the defendants. 4 
But in actions arising from torts proof of cause of action 
against any one of the several defendants will sustain the action 
as against him. 3 Likewise in actions on contract the plaintiff 
must prove the defendant's promise directly or by showing 
such facts that the law will imply a promise. 4 But in actions 
for tort while the evidence is restrictive to the cause averred 
by the declaration, yet proof of sufficient of the material aver- 
ments to establish a case of negligence, or other averred tort, 
will be sufficient to sustain a recovery. 6 Matters of descrip- 



1 Lake Shore & M. Ry. Co. v. Hes- 
■sions,150IU.,546; Texas, St. L. & K. 
C. R. R. Co. v. Cline, 135 111. , 41 ; Chi- 
-cago, R. I. Ry. Co. v. dough, 134 
111., 586; Dougherty v. Catlett, 129 
III., 431; Endsley v. Johns, 120111., 
469; Continental Life Ins. Co. v. 
Hogers, 119 111., 476; Brant v. Gal- 
lup, 111 III., 487; Ayers v. Chicago, 
111 111., 406; Walker v. Ray, 111 
III., 315; Stearns v. Cope, 109 111., 
340; Louisville, etc., v. Shires, 108 
III., 617; Chicago, B. & Q. R. R. Co. v. 
Warner, 108 111., 538; Chicago, etc., 
v. Mills. 105 IU., 63; People, use, etc., 
v. Hunter, 89 111., 392; Illinois Mid. 
Hy. Co. v. Town of Barnett, 85 111., 
313; Quincy Coal Co. v. Hood.Admr., 
77 111., 68; Indianapolis, B & W. 
R. W. Co. v. Rhodes, 76 111., 285; 
Toledo, W. & W. R. W. Co. v. 
Jones, 75 IU., 311; Ball v. Benjamin, 
73 111., 39; Chicago & A. R. R. Co.v! 
Mock, Admr., 72 IU., 141; Disbrow 
v. Chicago & N. W. R. R. Co., 70 



111., 246; Guest v. Reynolds, 68 111., 
478; Illinois Central* R. R. Co. v. 
Middlesworth, 43 IU., 64; Lassen v. 
Mitchell, 41 111., 101; Amos v. Sin- 
nott, 4 Scam. (111.), 440; Humphreys 
v. Collier and Powell, 1 Scam. (111.), 
47; Forsyth v. Vehmeyer, 55 111. 
App., 22; Hair v. Barnes, 26 111. 
App., 580; City of Joliet v. Henry, 
11 111. App., 154; Gibson v. Trout- 
man, 9 111. App, 94; StiUson v. 
Harger, 1 111. App., 584; 2 Tidd f s 
Pr., 799; 2 Greenleafs Ev., § 5. 

9 United Workmen v. Zuhlke, 129 
IU., 298; Tedrickv. Hiner, 61 111., 
189; Griffith v. Furry, 30 III. 251; 
ante § 34. 

8 Indiana & St. N. R. R. Co. v. 
Hackethal, 72 IU., 612; Jansen v. 
Varnum, 89 IU., 100; ante § 44. 

4 Wrought Iron Bridge Co. v. 
Com'rsof Highways, 101 111., 518; 
Wabash Western Ry. Co. v. Fried- 
man, 146 IU.,583. 

6 Chicago, etc., v. Warner, 108 IU., 
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tion or inducement stated in the declaration must generally 
be proved, although it may not have been necessary that such 
•statements be made in the declaration. 1 However, an allega- 
tion as to the time in which an act was done, or to be done, 
need not be proved as laid where such time is not material to 
the cause of action.' Nor is it necessary that the exact loca- 
tion be shown as laid when the same is not material to a cause 
of action. It will be sufficient if the court is shown to have 
jurisdiction.' An averment of due care in a declaration in an 
action of tort must be supported by proof of due care at the 
trial. 4 

Surplusage, i. e., averments in a declaration which are 
unnecessary to the statement of a cause of action, need not be 
proved. If an averment may be wholly stricken from the 
•declaration without destroying the plaintiff's right of action, 
no proof need be offered in support of it. 6 



5a3; Gavin v. City of Chicago, 97 
IU., 66; Camp Point Mfg. Co. v. 
Baliou, Admr., 71 IU., 417; Ohio & 
Mississippi R. R. Co. v. Taylor, 27 
HI., 207; McCormick Harvesting 
Machine Co. v. Adele, 47 IU. App., 
542; Peoria, D. & E. Ry. Co. v. 
Johns, 43 IU. App., 83. 

•Wabash Western Ry. Co. v. 
Friedman, 146 111., 583; Brant v. 
•Gallup, 111 IU., 487. 

* Searing v. Butler, 69 111., 575. 

3 Hurley v. Marsh. 1 Scam. (IU.), 
329. 

4 Illinois Central R. R. Co. v. No- 
wicki, 148 111., 29; Wabash, etc., v. 
Shacklet, 105 111., 364; Hoopeston v. 
Eads, 32 IU. App., 75; Price v. Hen- 
agen, 5111. App., 284. 

In action for slander the sub- 
stance of the words charged must be 
proved. Proof of similar or equiva- 
lent words is not sufficient. Frank 
v. Kaminsky, 109111., 26; Wallace v. 
Dixon, 82 IU., 202; Thomas v. 
Fischer, 71 IU., 576; Sword v. Mar- 
tin, 23111. App., 304. 



In action for malicious prosecu- 
tion the averment that the prosecu- 
tion has legally terminated in favor 
of the plaintiff must be shown and 
the particular manner of its termi- 
nation must be proved as averred. 
Comisky v. Breen, 7 111. App , 369. 

In action for damages for escap- 
ing fire from engines. — A prima 
facie case is made out by showing 
that sparks of fire escaped; the bur- 
den is then upon the defendant to 
overcome the presumption of negli- 
gence by showing that the engine 
was equipped with the proper appli- 
ances to prevent the escape of fire 
and that the same was in good order, 
and further that the engine was 
properly handled and managed by a 
competent and skillful engineer. 
St. Louis, V. & T. H. R. R. Co. v. 
Funk, 85 111., 460; St. Louis, A. & 
T. H. R. R. Co. v. Strotz, 47 III. 
App., 342. 

5 Wabash, etc., v. Mills, 105 III, 
63. 
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§ 819. "Variance" between pleading and proof fatal 

It is a maxim of the law that the proof must follow the plead- 
ing. In other words it is necessary that the allegations in 
the pleading and the evidence thereafter offered must corres- 
pond. Any failure in this regard is technically called a 
" variance" and any variance between the allegations and 
proof as to matters which, in point of law, are essential to- 
the cause of action as stated is fatal to a recovery. A party 
cannot make one case by his pleadings and another by his 
proofs and recover. A case sought to be established by the 
proof must be warranted by his pleadings. 1 Where a'con- 



1 Wabash Western Ry.Co. v. Fried- 
man, 146 111., 583; City of Chicago 
v. Moore, 139 111., 201; Reed v. Reed, 
135 III., 482; Stearns v. Reidy, 135 
III., 119; Purdy v. Hall, 134 111., 298; 
Farris v. People, 129 111., 521; Kel- 
loggv. Boyden, 126111., 378; Chicago, 
B. &Q. R. R. Co. v. Bell, 112 111., 360; 
Meerv. Stevens, 106 111., 549; Pin- 
neo v. Goodspeed, 104 111., 184; Ran- 
dolph v. Onstott, 58 111., 52; Cave- 
ner v. Shinkle, 89 III., 161; Chicago 
& A. R. R. Co. v. Michie, Admx 
83 IU., 427; Roth v. Eppy, 80 111.',' 
283; McCorinick v. Huse, 78111., 363- 
Keiser v. Topping, 72 111., 226- Lin- 
coln v. Stowell, 62 111., 84; Byrne v 
^Etna Ins. Co., 56 111., 321; Wise, 
Admr., v. Twiss, Admr., 54 111.' 
301; Illinois Central Ry. Co. v. Sut^ 
ton, 53 111., 397; McCarthy v. City 
of Chicago, 53 111., 89; Metz v. Al- 
brecht, 52 111., 492; Streeter v. 
Streeter, 43 111., 155; Staat v. Evans, 
35 111., 455; Cast v. Roff, Admr., 26 
111., 452; Ohio & Mississippi R. R. 
Co. v. Brown, 23 III., 94; Morgan v 
Smith, 11 IU., 104; Giles v. Shaw, i 
Ill.(Breese), 125; Johnson v. Foreman 
& Sellers, 16 111. App., 632; City of 
Chicago v. Dignan, 14 III. App., 
128; Reading v. Linington, 12 111.' 
App., 491; Chicago, B. & Q. R, r[ 



Co. v. Wilcox, 12 111. App., 42; 
, Moore v. Sayre, 4 111. App., 248. 

As to variance regarding the name 
of a party, see Becker v. German 
Mut. Fire Ins. Co., 68 111., 412; Wil- 
liams v. Baker, 67 111., 238; Keith v. 
Sturges, 51 111., 142; Harbison v. 
Shook, 41 111., 142; Headley v. Shaw, 
39 111., 354; Rives v. Marrs, 25 111., 
315; Schoonhoven y. Gott, 20 111., 
46; Stevens v. Stebbins, 3 Scam. 
(111.), 25; Gillham v. State Bank, 2 
Scam. (IlL), 245; Jockisch v. 
Hardtke, 50 111. App., 202; St. Clair 
Benevolent Society v. Fietsam, 6 111. 
App., 151. 

As to variance regarding the 
amount of money, see Waidner v. 
Pauly, 141 111., 442; Smith v. Frazer r 
61 111., 164; Boylston v. Bain, 90 111., 
283; Wightman v. Tucker, 50 111. 
App.. 75. 

As to variance regarding the con- 
tents of a promissory note, see Knott 
v. Swannell, 91 111., 25; Rock Valley 
Paper Co. v. Nixon, 84 111., 11; 
Ingraham v. Luther, 65 111., 446. 

As to variance regarding the state- 
ment of time in which an act was 
to be done, see Driggers v. Bell, 94 
IU., 22; Koch & Co. v. Merk, 48 111. 
App., 26. 

As to variance in description of a 
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tract is set out in hcec verba, greater strictness is required in 
the proof than where the same is set out in substance. In 
the former case the contract offered in evidence must accu- 
rately correspond, but in the latter case the contract to be 
fatal must be in some material matter. 1 

The objection that the proof is variant from the pleading is 
in practice usually made at the time such evidence is offered 
by it is properly made any time before final judgment.' In 
fact the variance may constitute a cause for a new trial, but it 
cannot be considered on a motion in arrest of judgment. 8 The 
objection can be waived either by stipulation, 4 or by failure to 
take advantage of it. If specific objection is not made to the 
admission of evidence in the trial court by demurrer to the 
evidence, motion for nonsuit, or motion to strike out, the party 
will be deemed to have waived his objection. 6 A general ob- 
jection on the ground of variance to the evidence offered will 
not be sufficient. The objection must specifically set forth 
the ground relied upon in order that the party offering it may 
avoid the variance by an amendment of his pleading, or that 
the party raising the objection may assign the same for error 
in his bill of exceptions. 8 



lease, see Harms v. McConnick, 182 
111., 104; Miller v. Blow, 68 III., 840. 

As to variance regarding the num- 
ber of animals, see Davidson v. 
Johnson, 31 111., 523. 

As to variance in description of a 
bond, see Kagay v. Trustees, etc., 
68111., 75. 

As to variance in description of 
highway, see Murray v. Haverty, 
70111,318. 

As to variance in proof of license, 
sefe Marey v. Taylor, 19 111., 634. 

1 Franklin Ins. Co. of Indianapolis 
v. Smith, 82 111., 131; Phelan v. 
Andrews, 52 IU., 486. 

8 Hartford Fire Ins. Co. v. Farrish, 
73111., 166; Doyle v. Douglas Ma- 
chinery Co., 73 III., 273; Driver v. 
Ford, 90 111., 595. 

3 Snell v. Cottinghara, 72 111., 161. 



4 Harbison v. Shook, 41 111., 142. 

5 Harris v. Shebek, 151 111., 287; 
Betting v. Hobbett, 142 111., 72; City 
of Elgin v. Kimball, 90 111., 536; 
Pearsons v. Lee, 1 Scam. (111.), 193; 
City of Springfield v. Rosenmeyer, 
52 111. App., 301; Peake v. Walton, 
52 111. App., 90; Chicago & A. R. R. 
Co. v. Byrum, 48 111. App., 41; Mc- 
Mahon v. Sankey, 35 IU. App., 342. 

After judgment is entered on de- 
fault of a plea an objection cannot 
be urged that the note described in 
the declaration is variant from the 
one actually sued on. Archer v. 
Claflin. 31 IU., 306. 

• Richelieu Hotel Co. v. Mil. En- 
campment Co., 140 111., 250; City of 
Chicago v. Moore, 139 111., 201; Lake 
Shore & M. S. Ry. Co. v. Ward, 135 
111., 511; St. Clair Benevolent Society 
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Variance is a question of law to be decided by the court 
and it will be error for the court to leave such question to the 
decision of the jury. 1 

§ 820. Burden of proof.— It is a universal rule that he who 
affirms the existence of a given state of facts must prove it; 
that is to say, one who avers the existence of a debt or prom- 
ise, or who avers a neglect of duty on the part of the defend- 
ant, has the burden of showing by a preponderance of compe- 
tent evidence the existence of that which he affirms. This is 
true whether an affirmative allegation is made by the plaintiff, 
or by the defendant as in case 'of set-off, and whether the 
plaintiff is seeking to prove a condition necessarv to his right 
of recovery, or endeavoring to exclude a condition which his 
adversary asserts as part of the contract. If the affirmative 
is not proved the negative will be presumed. The rule has 
been adopted because a negative does not admit of the direct 
and simple proof of which an affirmative is susceptible. 3 

v. Fietsam, Admr., 97 111., 474; Smith 
t. Frazer, 61 III., 164; Ohio & Mis- 
sissippi Ry. Co. v. Brown, 49 111 
App., 40; Start v. Moran, 27 111 
App., 119. 

1 Oxley v. Storer, 54 111., 159. See 
-Province of court and jury,"^* 
§ 910, et seq. 

Wlwt is not variance.— While it is 
a variance that the proof is different 
from the pleading, yet the fact that 
more is proved than was alleged 
does not constitute a variance 
Pennsylvania Co. v. Conlon, 101 IU 
98; Murdock v. Walker, 43 111. App^ 

What is not variance in defend- 
ants name.-The fact that the de- 
fendant did not execute the instru- 
ment sued on in his true name and by 
which he was sued, cannot be ob- 
jected to as a variance where it is 
averred in the declaration that he 
executed the writing by such name, 
or where by some other means the 



apparent inconsistency is corrected. 
Becker v. German Mut. Fire Ins. 
Co., 68 HI., 412; Cummings v. Peo- 
ple, 50 111., 132; Board of Education 
v. Greenbaum & Son, 39 111., 609; 
ante, Vol. 1, §g 483, 552. 

* 1 Greenl. Ev., § 74; Young v. 
Farwell, 146 111., 466; Sack v. Do- 
lese, 137 IU., 129; Bartelott v. 
Int. Bank, 119 IU., 259; Gale- 
na, etc.,R. R. Co. v. Ennor, 116 
HI., 55; Rople v. Town of Bishop, 
111 111., 124; McFarlane v. Williams, 
107 111., 33, Edgerton v. Weaver, 
105 111., 43; Kihlholz v. Wolf, 103 
111., 362; Dodd v. Doty, 98 111., 393; 
Willemin v. Dunn, 93 111., 511; 
Stubblefield v. Borders, 92 111., 279; 
Chicago, B. & Q. R. R. Co. v. Har- 
wood, 90 IU., 425; Burns v. Nichols, 
89 111., 480; Lennon v. Goodspeed, 89 
HI., 438; Kitner v. Whitlock, 88 
111., 514; School Directors v. Parks, 
85 111., 338; Clayes v. White, 83 111., 
540; Middleport v. JEtna Life Ins. 
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In certain cases the law will raise a presumption of the ex- 
istence of a certain state of facts, and when the plaintiff brings 
himself within such a case he need prove no more, for the law 
will presume his right of recovery and the burden will be cast 
upon the defendant to show the contrary ; as where a plaintiff 
brings an action on a negotiable instrument the introduction 
of the instrument in evidence will raise the presumption that 
it was made for a valid consideration and the defendant will 
have the burden of proving the contrary ; and in like manner 
where a special statute gives a cause of action, as for negligence 
resulting from certain acts on the part of the defendant, the 
plaintiff's proof of such acts will be sufficient in the first in- 
stance, as the law will presume the negligence and the burden 
will then be upon the defendant to prove diligence. 1 "When a 



Co., 82 IU., 562; Clay F. & M. Ins. 
Co. v. Wusterhausen, 75 111., 286; 
Smith v. Knight, 71 111., 148; Amick 
v. Young, 69 111., 542; Maltman v. 
Williamson, 69 111., 423; Bonnell v. 
Wilder, 67 111., 827; Union National 
Bank of Chicago v. Baldenwick, 45 
IU., 375; Stout v. Oliver, 40 111., 245; 
Bennett v. O'Brien, 37 111., 250; East 
v. Crow, 70 111., 91; Phy v. Clark, 35 
111., 877; Sutphen v. Cushman, 35 
HI., 186; Stevenson v. Marony, 29 
IU., 582; IUinois Central R. R. Co., 
v. Reedy, 17 111., 580; Watt v. Kirby, 
15 111., 200; Commercial Nat. Bk. v. 
Canniff, 51 111. App., 579; Engel v. 
SeUerB,51 III. App., 577; MueUer v. 
U. S. Mut. Accident Ass'n, 51 111. 
App., 40; Higgin v. Lessig, 49 111. 
App., 459; McKenzie v. Stretch, 48 
IU. App., 410; Ballou v. Hushing, 
46 IU. App., 174; Sundmacher v. 
Block, 39 III. App., 553: Chicago 
Stamping Co., v. Hanchett, 25 111. 
App., 198; Baer v. Lichten, 24 111. 
App., 311; Gardiner v. Mays, 24 111. 
App., 286; Kahn v. Cook, 22 111. 
App., 559; Schiek v. Trustees of 
Schools of Township, 16 111. App., 
49; Straight v. Odell, 13 IU. App., 



232; Williams v. Shup, 12 111. App.,. 
454; Lake Erie and W. R. Co. v. 
Oakes, 11 111. App., 489; BuU v. City 
of Quincy, 9 111. App., 127; Wallace 
v. Wallace, 8 111. App., 69; Hunting 
v. Baldwin, 6 111. App., 547; Pease 
v. The Underwriters Union, 1 111. 
App., 288. 

One who intervenes in an attach- 
ment proceeding and claims the 
property has the burden throughout 
of proving the title which he has 
averred. HoUenbeck v. Todd, 119- 
III., 543. 

1 Wilbur v. Wilbur, 129 111., 392; 
Hartford Life Ins. Co. v. Gray, 80 
111., 28; Pixley v. Boynton, 79 111., 
351; Bonnell v. Wilder, 67 IU., 327; 
Leary v. Pattison, 66 111., 203; Pitts- 
burg, Cincinnati, etc. Ry. Co. *v. 
Thompson. 56 111., 138; Chicago* 
N. W. Ry. Co. v. McCahill, 56 IU., 
28; UUnois Central Ry. Co. v. Phil- 
lips, 55 111., 194; Mumins v. Wood, 
44 111., 416; St. Louis, etc. R. R. Co. 
v. Montgomery, 39 111., 335; B. S. 
Green Co. v. Blodgett, 49 IU. App., 
180; Chicago, P. & St. L. Ry. Co. v. 
Lewis, 48111. App., 274; Wickersham. 
v. Beers, 20 111. App., 243; Bauch- 
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plaintiff's right is presumed or shown prima facie, and a 
deprivation of such right proved it will be sufficient. The 
defendant must then show the non-existence of such right 
or show the absence of negligence on his part.' 

"Where a defendant interposes an affirmative defense, as 
matter of set-off, justification, new promise, payment, satis- 
faction, release, license, fraud, estoppel, limitation, exemp- 
tion, duress, infancy and the like, the burden rests upon him 
to prove the state of facts which in his pleading he has affirm- 
atively averred.' The plaintiff may still, however, bring the 
burden of proof upon himself by his replication to the defend- 
ant s plea.' The plaintiff having shown a prima facie right 
the burden is upon the defendant who calls that riffht in 
question. ° 

Nevertheless, when the facts alleged are peculiarly within 
the knowledge of the other party than the one averring it, the 
averment will be taken as true unless it be disproved by the 
other party. This is especially true where the averment is in 
the negative, for in such a case the burden is upon the adverse 
party to prove the existence of the fact negatively averred or 
it will be presumed not to exist.* 

Gale v. Rector's DI App ^i' ^ I ^ M ^ * " 

m, pSv Pric^nf 11 ; 53 A PP- 490; Morris v. Wibau* 47 

' im Vb££ - p 'i/ PP - 15 - A PP- 630; Truesdale Mfg. Co v. 

HI. 25, m RObU180n, 51 ?° yle - 39 m - APP- 538; AHhrop v. 

'Grange Mill Co v Beckwith, 14 111. App., 638; Gam- 

Assurancl Co 118 iu Z ™* 9 App " 8W; Cha " 

228; Howard t. ™1' Baoon > 80 ««: Robinson v. Rob- 

East v. Crow \7m l\ » b ' lm ° a ' 51 n1 ' A PP- 3 "; Ryan v. 

v. Parish m £ ''£Sr n 52 111 App ' »" **pto - 

Godfrey, 54 III 507. Fritz ^T* T- Nedr ° W ' 16 ™- A PP- 19S - 

54 111., 101; Bonneli v. Bowma" 53 J" pr0Ceedin ? in «>e nature of a 

I"., 460; Bartholomew T . St Uufe S^TT?' 0 'u* 16 bUrdeD b n0t U P° n 

etc., Ry. Co., 53 111 227 El^' • Pe ° P ' e to show the negative, but 

' 327 ' EUu, « er 18 generally upon the defendant who 
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§ 821. Degree and quality of evidence required. — In civil 
-cases a preponderance of evidence must be offered in support 
•of the allegations or there can be no recovery. However no 
greater amount of evidence is required than that which will 
fairly preponderate the weight of the evidence introduced by 
the opposite party. Where a plaintiff gives evidence which 
makes a prima fade case in his favor, or raises a legal pre- 
sumption of his right to recover, the defendant must offer 
sufficient evidence to rebut the presumption by satisfactory 
proof. In a civil case a party is not required to offer 
.-sufficient evidence to establish his case in the minds of a jury 
beyond a reasonable doubt, but only sufficient evidence, is re- 
quired of him to fairly preponderate that of his adversary and 
satisfy the jury in that regard. 1 Even where it is necessary 
in a civil case that the plaintiff prove that the defendant is 
guilty of a crime in order that a recovery may be had, it is 
Hot necessary to satisfy the jury 4 ' beyond a reasonable doubt ' ' 
for while in such a case it is neceesary that the proof should 
T)e clear, it is sufficient that the jury are satisfied of the guilt 
of the defendant. No such certainty is required as is required 
in criminal cases, but the plaintiff must show himself clearly 
entitled to recover. If an action is brought under a penal 
statute the plaintiff must clearly bring himself within the pro- 
visions of such statute before he can recover thereunder." 

The word " preponderance " as used in relation to the qual- 
ity of evidence is intended to mean that evidence which will 
•outweigh all of the evidence opposed to it." The weight and 
value of the evidence is to be determined by the jury. It is 

has the burden of proving the exist- son v. RandaU, 82 III., 521; Miller 

•«nce of his title or so much of it as v. Balthasser, 78 111., 302; Scheel v. 

has been traversed. Chicago, C. Eidman, 77 111., 301; Toledo, P. & 

Co. v. People, 73 IU., 541. W. Ry. v. Eastburn, 54 111., 381; 

'MitcheU v. Hindman, 150 111., Reed v. Rich, 49 111. App., 262; 

-638; Chicago, R. I. & P. Ry. Co. v. Fisher v. Burt, 5 111. App., 357. 

Clough, 134 111., 586; Perry v. Bur- 8 Grimes v. miliary, 150 111., 141; 

ton, 111 ill., 188; Frazer v. Howe, Gilbert v. Bone, 79 111., 841; Sprague 

•106 111., 563; Graves v. Colwell, 90 v. Dodge, 48 111., 142; Grimes v. 

IK 612; Cobb, Christy & Co. v. Illi- Hilliary, 51 111. App., 641. 

*ois Cent. R. R. Co., 88 111., 394; 8 North Chicago Street Ry. Co. v. 

fiQlner v. .Koch, 84 111., 408; Robin- Louis, 138 111., 9. 
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not within the province of the court in any case to tell which 
evidence is the strongest. 1 

The preponderance of evidence, that is the superior weight of 
it, does not depend upon the number of witnesses, for the testi- 
mony of a single honest, intelligent witness will be of greater 
weight and deserving of more credit than the testimony of many 
ignorant and unscrupulous witnesses. It is the province of the • 
jury to determine the credibility of witnesses and to weigh the 
evidence introduced regardless of the number of witnesses testi- 
fying on either side. * There is no preponderance of evidence as 
a matter of law, when two witnesses testify contrary to each 
other. The jury must then judge of the credibility of the 
witnesses. If the witnesses are equally credible there is no- 
preponderance and the party having the affirmative cannot, 
recover under such circumstances.' A jury, however, cannot, 
from mere caprice, disregard the testimony of either witnesses 
as to a fact in opposition to the testimony of only one. The- 
jury must give evidence its just weight. 4 

While it is generally stated to be the rule that the best evi- 
dence must be offered, the law does not require all the evidence, 
nor the strongest, possible evidence. It only requires the best . 
which the nature of the case supposes it to be within the power 
of the party to produce, and excludes such as from the nature 
of the case is not the best that is within the power of the party 
to offer. Especially in proving a negative it is sufficient that 
a party offers that evidence which in the absence of all counter 
testimony will render the existence of the negative probable, 
even though it may be vague. 6 

Evidence « tending to prove » an issue on trial cannot be 
rejected when it comes from competent sources. The weight 
of such evidence must be left for the jury to determine. 

Ill R i°99 kWOOd V ' P ° Undstone ' 38 3 Broughtonv.Smart,59Ill.,440 
»Schevalierv.8eager,12lIl,., 169; f^™* T « P ° ritz ' 6 ™' 

218. 
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When such evidence is introduced the court cannot instruct 
the jury to find for the adversary in disregard of it. 1 

While it is the province of the jury to weigh evidence, it is 
not error for a court to refuse to allow further proof of a cer- 
tain fact when it is, or has been, proved by two witnesses, 
whose testimony was not contradicted. When testimony is 
abundantly sufficient it is not error to refuse further cumula- 
tive proof." 

§ 822. Same — Facts not disputed. — Facts material to the 
issue which are averred in the declaration and are not denied 
by the plea need not be proved, because the law will pre- 
sume them to exist. It is a maxim of the law that what is 
not denied by the plea will be considered to be admitted by 
the defendant. The court may properly refuse to hear evi- 
dence of facts which are not disputed and if such evidence is 
received it will not be error, because it will work no injury.* 

§ 823. Same — Judicial notice — Things generally known. 

— Such things as all persons of ordinary intelligence are pre- 
sumed to know do not require proof. Courts will take judicial 
notice of them, because every one is fairly presumed to be 
acquainted with them. Besides this the court will take 
judicial notice of matters of general knowledge and experience 
within their jurisdiction and matters which they are directed 
by statute to notice. They will take judicial notice of the 
common law and public statute law of this State but not the 
statute law of any other state, the existence of the legislature 
of time and place of sessions, its usual courts of proceeding, 
the privilege of its members, but not the transactions in its 
journals. The courts will take judicial notice of the general 
customs observed in the transaction of business, the course of 

'Avery v. Moore, 183 111., 74; Covenant, etc. v. Spies, 114 111., 463; 

Chicago v. Mills, 105 111., 63; Penn- Johnson v. Johnson, 114 111., 611; 

sylvania, etc., v. Sloetke, 104 111., Enos v. Chestnut, 88 111., 590; Ran- 

201; Reese v. Henck, 14 III., 482. key v. Raum, 51 111., 88; Wilson v. 

8 Lake Shore & M. S. R. R. Co. v. Lyon, 51 111., 166; Gill v. Caldwell, 

Brown, 123 HI., 162. 1 111. (Breese), 53; McNeal v. Calkins, 

1 Larminie v. Carley, 114 111., 196; 50 111. App., 17. 
64 
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proceeding, and the rules of practice in the courts themselves 
(but not the rules of other courts), its own record books and 
entries therein, the other courts established by law in the 
same state, their Judges' extent of jurisdiction and course of 
proceeding, the official status and signatures of officers of the 
court, such as Attorneys, Clerks of the Court, Sheriff, etc. 
They will take judicial notice that matters must have hap- 
pened according to the ordinary course of nature, the natural 
and artificial division of time, the meaning of English words 
and common abbreviations, legal weights and measures and 
moneys of the country ; matters of general public history (but 
not of private or local history), and many other matters gen- 
erally relating to the relationship and intercourse of this State 
with others of the United States and of the United States with 
other nations which the limit of this work will not permit to 
be enumerated. 1 

\ 

VI. Excluding Witnesses from ilie Court-Room. 

§824. The rule stated — "In the trial of causes, both 
civil and criminal, it is a rule of practice, devised for the dis- 
covery of the truth and the detection and exposure of false- 
hood, and well adapted to the ends designed, for the presiding 
Judge, on motion of either party, to direct that the witnesses 
be examined out of hearing of each other. Such an order, 
upon the suggestion or motion of either party, it is said, is 
rarely withheld but, by the weight of authority, the party 
does not seem to be entitled to it as a matter of right. 

" To effect this object generally the respective parties are 
required to disclose the names of the witnesses intended to be 
examined, and then the witnesses are simply ordered to with- 

Ev°^3n^ 103 m - W> Vinson v. 

C^^^f ; r en8Dlg -° fEv -' Brown ' 82 IU " ™> Theilman v. 
Ch. , Art ,58; Gormey v. Day, 114 Burg, 73 111., 293; Gooding v. Mor- 

2" V', Pe * 113 San, 70 111., 275; Grob v. Cushman, 

M £ hIT V '^ lson Co " "1 45 111., 119; Dickson v. Nichols, 39 

400 ™- J' £ hlCag °' 110 IU " IU " m > Thompson v. Haskell, 21 
400; Chicago, B. & Q. R. r. Co> v< iu gl6 ru»Keu, 

Warner, 108 IU., 538; People v. Sup- 
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draw from the court-room and directed not to return till 
called ; or, as is sometimes the case, they are placed under the 
charge of an officer of the court, to be kept by him out of 
hearing in the jury- room or some other convenient place and 
brought into court when and as they may be severally needed 
for examination. If a witness, or the officer in charge, wil- 
fully disobeys or violates such order, he is liable to be pun- 
ished for his contempt; and at one time, according to the 
English practice, it was considered that the Judge, ,in the 
exercise of his discretion, might even exclude the testimony 
of such a witness ; but now it seems to be the practice to allow 
the witness to be examined, subject to observations as to his 
conduct in disobeying the order. ' ' 1 

The rule seems to be well settled now that while the vio- 
lation of the order by a witness will subject him to punish- 
ment for contempt, it will not deprive the party, whose wit- 
ness he is, of the benefit of his testimony, where the party 
himself is without fault, and the court cannot lawfully refuse 
the examination of the witness, although it will be a matter 
for observation to the jury upon his evidence.* 



VII. Privileges of Wii 



\ 825. Privilege of parties in inter- 
est—May testify, when. 

826. Parties in interest may not 

testify, when. 

827. Same — Partners, joint con- 

tractors and others may 
not testify, when. 

828. Same— When husband and 

wife may not testify. 

829. Regarding privilege of chil- 

dren as witnesses. 

830. Regarding privilege of 

physicians and surgeons. 

831. Regarding privilege of min- 

ister or priest. 



832. Regarding the privilege of 

attorney as to communica- 
tion with client. 

833. Same — Client, patient, or 

penitent may waive the 
f privilege. 

834. Witness not compelled to 

criminate himself. 
885. Same— Where the refusal to 

answer is evidence against 

the witness. 
836. Same— Whether compulsory 

answer can be used as 

evidence against witness. 



1 Hey v. Commonwealth, 82 Gratt. 8 Taylor's Ev., 744; Bullinger v. 
.(Va.), 946; Burks, J.; 1 Greenl. Ev., People, 95 111., 394; Davis v. Byrd, 
432; Errissman v. Errissman, 25 111., 94 Ind., 525; Burk v. Andis, 98 Ind., 

59; Keith v. Wilson, 6 Mo. t 435; 
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§ 825. Privilege of parties in interest— May testily, 
when. — By both the common law and the civil law parties of 
record in a civil suit and co-suitors in the cause were deemed 
incompetent witnesses. 1 

Whether it has been found that witnesses in modern times 
are less liable to pervert the truth for the purpose of pecuniary 
gain or personal interest than were the agents, or whether 
they regard an oath with greater solemnity, we have been un- 
able to determine, but, however that may be, the theory of 
the law has undergone a change and most states have, by 
statutory enactment, made it competent for parties to testify 
in their own behalf in judicial proceedings. 

The statute of this State provides "that no person shall be 
disqualified as a witness in any civil action, suit or proceed- 
ing (except as hereinafter stated), by reason of his or her in- 
terest in the event thereof, as a party or otherwise, by reason 
of his or her conviction of any crime ; but such interest or con- 
viction may be shown for the purpose of affecting the credi- 
bility of such witness; and the fact of such conviction may be 
proven like any fact not of record, either by the witness him- 
self (who shall be compelled to testify thereto), or by any 
other witness cognizant of such conviction, as impeaching 
testimony, or by any other competent evidence." 9 

§ 826. Parties in interest may not testify, when "No 

party to any civil action, suit, or proceeding, or person 
directly interested in the event thereof, shall be allowed to 
testify therein of his own motion, or in his own behalf, by 
virtue of the foregoing section, when any adverse party sues 
or defends as the trustee or conservator of any idiot, habitual 



Chandler v. Home, 2 Moo. & R 
423. s 

1 3 Bla. Com., 275; Greenl. Ev. 
226-9; Fear v. Ebertson, 20 Johns' 
(N. Y.), 142; Hasey v. White Pigeon, 
B. S. Co., 1 Doug. (Mich.), 193. 

' Rev. Stat., Chap. 51, 1. § l. 

Adverse party may be compelled 
to testify.-" Any party to any civil 
action, suit or proceeding, may 



compel any adverse party or person 
for whose benefit such action, 6uit 
or proceeding is brought, instituted, 
prosecuted, or defended, to testify as 
a witness at the trial, or by deposi- 
tion, taken as other depositions are 
by law required in the same manner, 
and subject to the same rules as 
other witnesses." Rev, Stat., Chap. 
51, IF 6, § 6. 
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drunkard, lunatic, or distracted person, or as the executor, 
administrator, heir, legatee, or devisee of any deceased person, 
or as guardian or trustee of any such heir, legatee, or devisee, 
unless when called as a witness by such adverse party so suing 
or defending, and also except in the following cases, namely: 

" First — In any action, suit or proceeding, a party or inter- 
ested person may testify to facts occurring after the death of 
such deceased person, or after the ward, heir, legatee or 
devisee shall have attained his or her majority. 

"Second — When, in such action, suit or proceeding, any 
agent of any deceased person shall, in behalf of any person or 
persons suing or being sued in either of the capacities above 
named, testify to any conversation or transaction between 
such agent and the opposite party or party in interest, such 
opposite party or party in interest may testify concerning the 
.same conversation or transaction. 

" Third — Where, in any such action, suit or proceeding, any 
such party suing or defending, as aforesaid, or any person 
having a direct interest in the event of such action, suit or 
proceeding, shall testify in behalf of such party so suing or 
defending, to any conversation or transaction with the oppo- 
site party or party in interest, then such opposite party or 
party in interest shall also be permitted to testify as to the 
same conversation or transaction. 

"Fourth. — Where, in any such action, suit or proceeding, 
any witness not a party to the record, or not a party in inter T 
est, or not an agent of such deceased person, shall, in behalf 
of any party to such action, suit or proceeding, testify to any 
conversation or admission by any adverse party or party in 
interest, occurring before the death in the absence of such de- 
ceased person, such adverse party or party in interest may 
also testify as to the same admission or conversation. 

"Fifth. — When, in any such action, suit or proceeding, the 
deposition of such deceased person shall be read in evidence at 
the trial any adverse party or party in interest may testify as 
to all matters and things testified to in such deposition by 
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such deceased person and not excluded for irrelevancy or in- 
competency." 1 

§ 827. Same — Partners, joint contractors and others 
may not testify, when. — "In any action, suit or proceed- 
ing, by or against any surviving partner or partners, joint 
contractor or contractors, no adverse party, or person adversely 
interested in the event thereof, shall by virtue of section one of 
this act, be rendered a competent witness, to testify to any ad- 
mission or conversation, by any deceased partner, or joint con- 
tractor, unless the same one or more of the surviving partners, or 
joint contractors were also present at the time of such admission ; 
and in every action, suit or proceeding, a party to the same 
who has contracted with an agent of the adverse party, the 
agent having since N died, shall not be a competent witness, as 
to any conversation between himself and such agent, except 
where the conditions are such that, under the provisions of 
sections two and three of this act, he would have been per- 
mitted to testify, if the deceased person had been a member 
and not an agent." a 

§ 828. Same— When husband and wife may not testify. 

— " No husband or wife shall, by virtue of section one of this 
act, be rendered competent to testify for or against each other 
as to any transaction or conversation occurring during the 
marriage, whether called as a witness during the existence of 
the marriage, or after its dissolution, except in cases where 
the wife would, if unmarried, be plaintiff or defendant, or 
where the cause of action grows out of a personal wrong or 
injury done by one to the other or grows out of the neglect 
of the husband to furnish the wife with a suitable support; 
and except in cases where the litigation shall be concerning 
the separate property of the wife, and suits for divorce; 
and except also in actions upon policies of insurance of prop- 
erty, so far as relates to the amount and value of the property 

> Rev. Stat, Ch. 51, ^ 2, § 2. claim, made for the purpose of al- 

inll ° f ^ in lowing such person to testify. Rev. 

interest to testify cannot be removed Stat. , Ch 51 IT 7 8 7 

by any assignment or release or his « Rev. Stat. . Ch 51* If 4 § 4 
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alleged to be insured or destroyed, or in actions against car- 
riers, so far as relates to the loss of property and the amount 
and value thereof, or in all matters of business transactions 
where the transaction was had and conducted by such married 
woman as the agent of her husband, in all of which cases the 
husband and wife may testify for or against each other, in the 
same manner as other parties may, under the provisions of this 
act ; provided, that nothing in this section shall be construed to 
authorize or permit any such husband or wife to testify to any 
admissions or conversations of the other, whether made by 
him to her, or by her to him, or by either to a third person, 
except in suits or causes between such husband and wife." 1 

The husband and wife are empowered by section one of the 
act to testify for or against each other as any other witness, 
except where the same is restricted by section five as last 
above given.* Therefore a wife may testify for a husband 
regarding the contents of lost baggage, and its value.' A 
husband may testify for a wife in an action brought by her for 
malicious prosecution against her for a criminal offense. 4 And 
a husband or wife is a competent witness for the other in an 
action brought for slanderous words spoken of her or him ; 
but a husband or wife is not a competent witness for the other 
in an action brought against him or her for slanderous words 
spoken. 6 And a wife of one who as next of kin brings an 
action of trespass is a competent witness for the plaintiff." 

§ 829. Regarding privilege of children as witnesses. — A 

number of states fix the time at which an infant shall be 
deemed competent to testify as a witness. There is np such 

1 Rev. Stat., Ch 51, ^ 5, § 5; Funk 59 111., 81; Giffert v. McGuerner, 51 

v. Eggleston, 92 IU., 515; Westches- 111. App., 387; R. J. Gunning Co. v. 

ter Fire Ins. Co. v. Foster, 90 111., Cusack, 50 111. App., 290; Artz v. 

121; Stone v. Wood. 85 111., 603; Robertson, 50 IU. App., 27 Stort v. 

Robertson v. Brost. 83 111., 116; Ellison, 15 III. App., 222. 

Hayes v. Parmelee, 79 111., 563; ' Muller v. Rebhan, 94 III., 142. 

Primmer v Clabaugh, 78 III., 94; 8 Illinois Central R. R. Co. v. Taylor, 

Treppv. Baker, 78 IU., 146; Hawver 24111., 323. Rev. Stat.,Ch. 51, 1[5,§ — . 

v. Hawver, 78 III., 412: Wing v. 4 Anderson v. Friend, 71 111., 475. 

Goodman, 75 III., 159; McNail v. 6 Hawver v. Hawver, 78 111., 412. 

Ziegler, 68 IU., 224; Reeves v. Herr, 6 Belk v. Cooper, 34 III. App., 649. 
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statute in this State and here the competency of an infant de- 
pends upon his intelligence to understand and capacity or 
ability to comprehend the nature and effect of an oath.' But 
children should not be examined as to indecent matters, nor 
matters tending to show adultery, and it is proper for a court 
to refuse to permit questions of that nature to be put to chil- 
dren on the witness stand.' 

§ 830. Regarding privilege of physicians and surgeons- 
Statutes providing in effect that a person duly authorized to 
practice medicine or surgery cannot be compelled to disclose 
any information which he may acquire in the attendance upon 
any patient in his professional character when such informa- 
tion was necessary to enable him to prescribe for such patient 
as a physician, or to do any act for him as a surgeon or which 
information is acquired by means of his senses and acquired 
because of professional confidence reposed in him, have been 
enacted in the states of California, Indiana, Iowa, Michigan, 
Wisconsin, Oregon, etc., but no such statute having been yet 
passed in this State, the common law obtains, and medical 
men may be compelled to disclose communications made to 
them in professional confidence.* 

,J 83 l\ R f ega ^ in « P rivil «Se of minister or priest.-Manv 

and JS ? „ f WiSe u Pr6SCribe that miDisters of the 8«pel 

mai P t7 h >T * C ° mpelled t0 disclose «7 

made to them m their professional character. These statutes 

~nd? y just> but r suoh statute has b - £dT£ 

tc t ! i, \ . tTT, , rule obtains - The ™ Ie seems ™* 

Id uZf 1 6d y6t iS St8ted to be ^ clergvmen 

M^/ 0 ^ to disclose confessions mtde to 

'Draper v. Draper. 68 111 17- .»„ , 

McQuff v. State, 88 Ala., 147- Flan- rJ P T :. White ' 53 Mi <*- «38; 

agan v. State, 25 Ark., 92; Moore ° ' iT' C ^ waa ' 44 Mich ' m 

State, 79 Ga., 498; State v sTevell \>?T° l § M7 - 

son. 78 la., 653; Hewes v. Detrok F m T " 109; Starke r on 

etc., Ry. Co., 65 Mo. 10 ' Ev,dence ' Steven's Dig. of Evi- 

dence ' Chaae's Edition, n. XLIV. 
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§ 832. Regarding the privilege of attorney as to com- 
munication with client. — Professional communications be- 
tween a client and attorney are regarded as confidential and 
are protected on the ground of public policy. 1 To entitle the 
•communication to be privileged in this State it must be made 
to one who is an attorney at law duly admitted to the practice 
of his profession in the Supreme Court and the information 
must have been obtained by him through one seeking to obtain 
his legal opinion upon some legal right or obligation. The 
party must have consulted the attorney in a matter in which 
his private interest is concerned and with a view to enable the 
attorney to understand the case so as to manage it with skill, 
or to obtain legal advice, and to enable an attorney to better 
understand the client's legal rights.' Where the relation of 
attorney and client does not exist the communication made to 
-an attorney is not privileged. 8 

Likewise a communication which the attorney makes to a 
third person in the presence of the client is not privileged and 
such third person may disclose it on the witness stand. By 
permitting such third person to be informed the client waived 
his privilege. 4 And obviously the privilege will not extend to 
communications made by the client himself to other persons 
than the attorney in the presence of the attorney. 6 Nor does 
it extend to a communication made by a third person to the 
attorney at the request of the client. 0 



1 Jackson v. French, 3 Wend. (N. 
Y.), 337; Mobile, etc. Ry. Co. v. 
Yeats, 67 Ala., 164. 

' Hollenback v. Todd. 119 111., 543; 
Thorp v. Goewey, Admr., 85 111., 
611; Granger v. Warrington, 3 Gilm. 
-(111.), 299; Wharton v. Wright, 30 
IU. App., 343; McLaughlin v. Gil- 
more, 1 111. App., 563. 

* Griffin v. Griffin, 125 111., 430. 

Where two persons come to an 
attorney to obtain his opinion con- 
cerning the validity of a deed be- 
tween themselves, and while with 
him, made statements of facts to 
ihim regarding which the relation of 



attorney and client did not exist, 
the facts so communicated were not 
privileged. Griffin v. Griffin, 125 
111., 430. 

4 Hatten v. Robinson, 14 Pick. 
(Mass.), 416; Mobile, etc., Ry. Co. v. 
Yeats, 67 Ala., 164; Jackson v. 
French, 3 Wend. (N.Y.), 337; People 
v. Barker, 60 Mich., 227. 

6 Gallagher v. Williamston, 23 
Cal. 331; Conveney v. Tannehill, 1 
Hill (N. Y.), 33; Barnwell v. Lucas, 
2 Barn. & C, 745. 

"Perkins v. Guy, 55 Miss., 153; 
Griffin v. Davis, 5 Barn. & Ad., 502. 
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Facts within the knowledge of an attorney, or information 
gained by him in any other way than through the channel of 
confidential communication from his client are not within the 
rule. 1 4 

An attorney may testify as to whether the relation of attor- 
ney and client in fact existed between him and another, but 
he cannot be required to give in evidence what was disclosed 
to him m that relation.' 

Papers entrusted to an attorney in professional confidence 
are not of necessity to be deemed confidential communications 
and it the attorney asserts that he is ignorant of their contents 
ne may be ordered to produce them for the inspection of the 
court, and if he refuse so to do he will be guilty of contempt.' 

§ 888. Same-Client, patient, or penitent may waive the 
privilege— The privilege granted to a client (or to a patient 
or penitent when allowed) is for the benefit of such person and 
J? ^nitely.' It may be waived by the person him- 
selt or by the person who represents him after his death. • The 
client may waive the privilege and testify to counsel's advice 
?w° UnS « th6n co ™borate the testimony.' If the 

Uahl tT f V 0 6 a WitDeSS in thk he makes himself 

tion7w a full u eross - exam ^ation in respect to the communica- 
tions between himself and his counsel.' 

r«L! 8 f,' T tne f BOt com P ell ed to criminate himself— 

nttTo^L the refUSal ° f a Witness to — a question perti- 
navW iuri^^V 0 /™ ia a Proceeding before a court 
for wfi ;7 f d f on . of ^e controversy is a contempt of court 
to ~ W u tneSS be com Peteut, he may be compelled 

to answer or punished for contempt of court. ' 

1 Hunter v. Watson, 12 Cal 36a in 

'Leindeckerv.Walion Mm*. 1*°"" V " a* 0 *"* 48 Mich., 387. 

'Steven'sDig. of Evidence ArtiMp . 1™™ ^ }eDaisoa > 42 Mich., 224. 

120; Greenl. Ev. , §§ ™ ° 8 , ** ssm o«> "*rte. 50 Micb. , 226. 

ton on Evidence, §§ 533, 541- donT 1» I TJ' Henshaw > 101 Mass - 

monwealth v. Nichols,' m jiT" m Landsburger T " Qorman - 6 

285; Phelan v. Kinderdein, 20 Pa sVn,- 

Stat., 354; State v. Lonsdale 4S T Cit r %• Co. v. Mc- 

Wis., 848. ">nsaale, 48 Laughlin, 146 IU. , 853. 
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No one is, however, required to answer any question if the 
answer thereto would, in the opinion of the Judge, have a 
tendency to expose the witness (or the wife or husband of the 
witness) to any criminal charge, or to any penalty or forfeiture 
which the Judge thinks may probably be preferred or suit 
brought to recover. But if the prosecution, to which the 
witness might probably be exposed by his answer, is barred 
by the statute of limitations or the offense has been pardoned, 
the reason for the privilege having ceased, the privilege also 
ceases and the witness may be compelled to answer. Further- 
more no one is excused from answering any question on the 
ground that the answer may establish or tend to establish that 
he owes a debt or is otherwise liable to a civil suit. 1 

The privilege of the witness from answering questions is 
only when the answers would tend to show him to be a crim- 
inal. That they would show him to be guilty of fraud or 
dishonesty is no excuse.* 

The privilege belongs to the witness alone and must be 
claimed by him alone ; the objection cannot be interposed by 
a party and the witness when advised of his privilege will be 
permitted to answer if he choose so to do.' The privilege will 
not always be allowed when claimed, but only when it appears 
to the court from the nature of the examination that the wit- 
ness is exposed to danger by the inquiry made. When it 
appears that the witness will be endangered by the answer he 
will be excused therefrom and it is not necessary that the wit- 
ness should show in what manner the answer would criminate 
himself. 4 

When a witness discloses, without objection, a part of the 
transaction criminating him, it seems to be the American rule 

1 Steven's Dig. of Evidence, Art. 8 Jennings v. Prentiss, 39.Mich., 421. 

120; Greenl. Ev., §§ 451-63; Whar- 8 Mackin v. People, 115 111., 312; 

ton's Ev., 533-41; Welden v. South Bend v. Hardie, 98 Ind., 577; 

Burch, 12 111., 374; Taylor v. Mc- Cloyes v. Thayer. 3 Hill (N. Y.), 

Irvey, 94 111., 488; Mackin v. People, 564; Commonwealth v. Shaw, 4 

115 HI., 312; Commonwealth v. Cush. (Mass.), 594; Roadey v. Finne- 

Nichols, 114 Mass., 285; Phelin v. gan, 43 Md., 390. 

Kinderdein, 20 Pa. St., 354; State v. 4 Youngs v. Youngs, 5 Redf., 505; 

Lonsdale, 48 Wis. . 348. In re Reynolds, L. R. , 20, Ch. D. , 294. 
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that he must disclose the whole,' unless such partial disclose 
was made under innocent mistake.' 

§ 835. Same— Where the refusal to answer is evidence 
against the witness— Where the witness is a party to the 
suit his refusal to answer in a criminal case is not generally 
•considered to create a presumption against him ; but where he 
is a party to a civil suit it is said that his refusal, when testify- 
ing as a witness, to answer a material question on the ground 
of self crimination is a circumstance which may be considered 
against him.' And the same has been held to be true where 
he merely neglects to testify/ But where his neglect to 
testify is m a case in which no fact is in issue to which it is 
necessary that he should testify no unfavorable presumption 
can thereby arise against him.' 

Where the witness is not a party to the suit, his refusal to 
answer cannot create any unfavorable presumption against 
his testimony." ° 

§ 836. Same— Whether compulsory answer can be used 
as evidence against witness—There is sound reason and 
justice in support of an English decision to the effect that 
where a witness has claimed the protection of the court on the 
ground that his answer would tend to criminate himself, 
through appearing to be grounds for believing that it would' 
ao so, and he is nevertheless compelled to answer, then what 
ne say S must be considered to have been obtained by compul- 
sion and the same cannot be afterwards given in evidence 
against him.' 



M^ 0 T 2 0 pZr V?* ™ * U °°™* D - is - ™ Mich., 188. 

^XL^n^ J** - . Car,. » 

• Andrews v. Frye, 104 Mass. ,234- " ' 
« Crane v. Litchfield, 2 Mich., 340. ' 
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VIII. Direct Examination. 



§ 887. Preliminary examination. 
838. The oath or affirmation gen- 
erally—Form. 
889. Sworn interpreter. 

840. Examination in chief. 

841. (a) Responsive answers. 

842. (b) Leading questions. 

843. (c) Narrative testimony. 

844. (d) Objections to evidence 

generally — Saving ex- 
ceptions. 

845. (e) Number of witnesses. 

846. (f ) The best evidence must 

be produced. 

847. Same— When made by 

admissions. 

848. (g) How a witness' recollec- 

tion may be refreshed. 

849. Same— Adversary's right 

to see the memoranda. 

850. (h) Showing entries in books 

in evidence. 

851. Same — Proof of sales 

without books. 

852. Same — Proof must be 

made by book of origi- 
nal entry. 

853. Same— To what extent 

maps, charts, plans, 
photographs, etc., may 
be used. 

854. Same — To what extent 

scientific books may be 
used. 

855. Same— How statute laws 

of this State proven by 
books. 

856. Same— How statute laws 

of other states proven 
by books. 

857. (i) Showing the contents of 

documents in evidence. 



§ 858. Same— (1) When and how 
contents of documents- 
proved by primary evi- 
dence — Definition. 

859. Same— As to contents 

of attested copies. 

860. Same— (2) When and how 

contents of documents 
proved by secondary ev- 
idence—Definition. 

861. Same — Notice to produce 

documents. 

862. Same— When notice not 

required. 
868. (j) When papers to be pro- 
duced on notice. 

864. Same— Extent of notice 

required— Form. 

865. Same — Subpoena duces 

tecum. 

866. Same — Evidence to ex- 

cuse production of doc- 
uments. 

867. Same— Manner of offer- 

ing documents in evi- 
dence. 

868. Same — Written docu- 
ments explained by oral 

evidence. 

869. Same— Changing or con- 

tradicting documents by 
oral evidence. 

870. Same — Manner of prov- 

ing oral agreement. 

871. (k) Expert testimony offered. 

872. Same— Laying the foun- 

dation — Hypothetical 
questions. 

873. Same— Whether the ex- 

pert to hear the evi- 
dence. 



§837. Preliminary examination. — When the competency 
of a witness is doubtful the court will, before permitting him 
to testify before a jury, examine the witness on his voir 
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dire. Under the old practice, when parties interested in the 
suit could not testify, the examination on their voir dire 
related solely to the question of their interest in the subject- 
matter of the suit.' But the term voir dire is now generally 
made to designate the preliminary examination of the witness 
touching any other incapacity which may render him incom- 
petent to give evidence." 

"When a witness is examined on his voir dire, he is first 
sworn to "make true answers to such questions as may be 
put to him touching his competency as a witness." He is 
then interrogated in such manner as will tend to develop the 
tact of his competency or incompetency, and the question of 
his competence is decided by the court and not by the jury • 

No religious tests are required under the Constitution of 
this State to qualify a person to be a witness/ 

§ 838. The oath or affirmation generally-Form._It is 

the duty of a party calling a witness to see that he is sworn, 
but if the oath is inadvertently omitted it seems that objection 
ZZ I" 1 ? 6 th6ret0 afterverdi <*- R must be made as 
Zl wi . 1SCWery * ^ ° r * WiU be deemed t0 ha ™ 

h a Lt^ h ^ aSbr0Ught fr ° m En S land ' was administered by 
extern^ TT * °° Py ° f ** *™ Testament > on th ° 

ScouItT 1 ",; 7u ICh *" k P riDteda «; the Clerk of 
whileT T j.f th6Same time ' retain Md of the book, 
wh h recited the oath, both Clerk and witness standing the 

Jt^^T W ° Uld theD ^ — *• 

' Rapalje on Witnesses « 232 ^0, 4 «4; Cfedy v. Norton, 14 Pick. 

' Ault v. Rawson^' m am 236; Slauter v - Whitelook, 

Reynolds v . Louneb^ 338. 
Y) 584; Amory v. Fe l,? w8 , J^f " J?? Sm ™ ^ « »«• 

819; Tucker v. Welch, 17 iLTZ,'. .. £ ^ 0rm ° f 010 ^ was this: 

Commercial Bank v Hew~ Y» n , 0 solemnl y "wear on the 

Wend. (N. Y.), 94; Stahl v cT4 t m fT? Evangelists of Almighty God, 

Bank, 18 Wend. (N Y ) 466 ^ evidence you shall give in 

4 McAmore v. Wilev 49 Tii a ' case now ln hearing wherein A. 

615. "ey.491U.App., B. is plaintiff, and C. D. is defend- 

ant, (or otherwise describing the 
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It is now the practice in most American states that the 
witness, instead of laying his hand on the New Testament or 
Bible and thereafter kissing it, to stand with ' 'uplifted hand" 
while he takes the oath which is administered by the Clerk or 
other person empowered so to do. 

The old form of oath would, however, be lawful. The form 
of the oath prescribed by the statute in this State is thus : 

NO. 361. FORM OF OATH OF WITNESS. 

Ton do solemnly swear by the overliving God that the evidence you 
shall give in the case now in hearing wherein A. B. is plaintiff and C. D. 
is defendant, shall be the whole truth and nothing but the truth. 1 

"When the oath is administered to the witness he bows or 
adds the words "I do" and takes his seat on the witness 
-stand. 

In the case of non-christian people, oaths are to be admin- 
istered in the manner that will most affect their consciences, 
-and according to the form which they hold to be most solemn 
sanctioned by the usage of the country or of the sect to which 
they belong.* 

Affirmation. — The statute provides that every person having 
conscientious scruples against taking an oath shall be admitted, 
instead thereof, to make his solemn affirmation or declaration 
in the following form : 

NO. 862. FORM OF AFFIRMATION OF WITNESS. 

You do solemnly, sincerely and truly declare and affirm that the evi- 
dence you shall give in the case now in hearing in which A. B. is plaintiff 
and C. D. is defendant, shall be the truth, the whole truth, and nothing 
but the truth. 

This solemn affirmation or declaration will be equally as 

parties, or omitting the description In France, anciently, the witness, if 

altogether), shall be the truth, the a layman, raised his right hand, and 

whole truth and nothing but the if a priest, placed his hand upon 

truth; so help you God." his breast. Phillip's Ev„ 20. The 

1 Rev. Stat. Chap. 101, If 3, § 3. Chinese take an oath by the cere- 

* GUI v. CaldweU, 1 111. (Breese), mony of killing a cock or breaking 

53- a saucer. Ormychund v. Baker, 1 

A Jew is sworn upon the Penta- Atk., 21. 
1»uch and a Turk upon the Koran. 
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valid as if the person had taken the oath in the usual form, and 
if a person shall be guilty of falsely and corruptly declaring or 
affirming he shall incur and suffer the like pains and penalties 
as are or shall be inflicted on persons convicted of wilful and. 
corrupt perjury.' 

In whatever form the oath or affirmation is administered, 
the witness will, if he thereafter knowingly testifies falsely, 
be guilty of perjury.' J ' 

An oath once administered to the witness suffices for the 
whole trial." 

f lJL 839 ; fJT ^Preter—Where a witness does not un- 
der tand the English language an interpreter may be sworn* 
by the court to truthfully translate the questions put to him 

absence of a special statute relating to interpreters it will be 
Allowing one witness in a cause before he has given his 

ZSZFiSi. n h e e xt7r tte d fW *™ °* ™ ° f 

if the reason, mT * Dd ma * v act as an interpreter 

n the reasons therefor appear satisfactory to the trial Judge.' 

1 Rev. Stat., Ch. 101,1 4, S 4 »u ,• m 

Another form of km™.*-' "«apalje on Witnesses, § 835. 

pain, and J.£* 0f r> T - FeUors 5 Mass. , 219. 

5 1 Greenl. Ev., $ 371- RamiH* „ ou" C } dca « 0 & R- Co. v. 

Witnesses, § 235 flS' 3 ' ^ ApP > 587 ' 

Brod. & B., 232; Rev. Stat C h 252 Applebone > 33 Mich - 

101 » IT 5, § 5; Rev. Stat Oh q« 
IT 225, § 225. ' h< 38> 
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A witness may translate documents written by himself in a 
foreign language without being sworn as an interpreter. 1 

A party is not bound by the interpretation given by the 
interpreter, but may show that the interpreter has given a 
wrong interpretation of a word or phrase. 8 

§ 840. Examination in chief. — After the preliminary ex- 
amination has been had, if one is deemed to be necessary, and 
the witness held to be competent to testify,' and the witness 
has been sworn as above 4 the witness is examined by one coun- 
sel for the plaintiff * whose duty it is to bring out all the evi- 
dence on his side of the issue. This is called the examination 
in chief. 

§ 841. (a) Responsive answers. — It is the duty of counsel 
to ask such questions as will tend to elicit answers relevant to 
the issue and it is the duty of a witness to give answers that 
are responsive to the questions put to him. If the answers of 
a witness are not responsive, any objection because thereof is 
to be made by the party who asks the question. He can accept 
the answer if he chooses and will do so by omitting to object." 

A witness having answered responsively to a question once 
put to him cannot be required to again answer the same ques- 
tion. 7 The court will not permit a witness to be insulted upon 
the stand and it is said the examination should not be a con- 
test of skill or nerves between the witness and attorney. 8 

§ 842. (b) Leading questions. — As a general rule leading 
questions, i. e., questions which suggest to the witness the 
answer to be made, or assume the existence of a fact not proven, 
will not, if objected to by the adverse party, be allowed on 
direct examination ; but this is a matter largely within the 
discretion of the trial court, and there are many instances in 



'Kuhlmanv. Medlinka, 29 Tex., 

385. 

9 Schnier v, People, 23 HI., 17. 
8 Ante, § 837. 
* Ante, § 838. 
8 Ante, § 815. 

65 



6 Merkle v. Bennington, 58 Mich., 
157. 

' Huyler v. People, 116 111., 330. 
8 West Chicago St. R. R. Co. v. 
Groshon, 51 111. App., 463. 
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which such questions are essential to the promotion of justice 
and should be permitted. Where the witness is hostile to the 
Party calling him and answers evasively, or where the witness 
is of tender years or dull of comprehension and does not appear 
to preceive the matter on which he is required to testify, and 
general questions propounded have failed to elicit specific 
answers relevant to the issue, leading questions may be asked. 
In such cases the discretion of the trial Judge in permitting 
leading questions will not be subject to review, unless there is 
manifest abuse thereof and injury has been done to the ob- 
jecting party." Furthermore, where a question is otherwise 
proper it is not an abuse of the discretion of the court to per- 
mit it to be put in leading form.' 

That a question is leading cannot be raised by a general ob- 
jection. The objection thereto must be specific.' 

§ 843. (c) Narrative testimony—The latitude allowed in 

SET* ° 0Urt that of revi ™ will not 

or fn h , k' UDleSS H iS mde maDifest «»* «* 

rSnt n r injUStice d0ne t0 the *W>* of ^e 

QuestTonin, 7! * teStim ° ny in M ™ fo ™ 

*£S?L be error t0 permit C0Unsel 10 P nt 

statements into the mouths of witnesses. * 

^eftiont ( ^?^fr toeTMence » e,,e " I, y-S"ing ex- 

Z d f r ° r the ~ r in ^ isLro- 

brinl'such °l eCtl t ° nable t0 the adversary's counsel, he must 

thTt^ch oh^r ° n t0 aUenti0n 0f the ™« » order 
that such objection may be passed upon by court. If the 

iCm^uZr:^™'™ 55 * Cassen, 

574; Erie, etc., v. Cecil, 1,2 II Z- ^n'™' ? ^ ApP - 41 »- 
Flynn v. Fogarty 106 111 ->63 r y V ' P ° rter ' 101 IU - 335 - 

v. People, 99 111.,' 368- Starto,, f T J ^ dmanson v - Andrews & Co., 85 

Evans, 41 111 37e : &tartont IU- App., 223. 

Stoker, 3 Gilm.W), 202- WmL« v ; C , hioa S° City Ry. Co. v. Van 

v. Jaroot, 1 Gilm. (I ) l» 0 - FoJL T I'?*' 143 IU - «°i Clark v. Field, 
v. Baxter, 2 Scam! (IlK FuT' ^ B ™ k ^ 57 
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ruling of the court is then not satisfactory, counsel should 
have an exception entered, in order that the same may be 
assigned for error on bill of exceptions, for that is the only 
way in which the objection can be brought to the attention of 
the court above for review. 1 

§ 845. (e) Number of witnesses. — A court will not be 
permitted generally to limit the number of witnesses which 
are called to testify on a disputed fact in issue; but as to 
matters collateral to the main issue it is within the power of 
the court, within its sound discretion, to refuse to hear 
further evidence, and likewise where a fact is undisputed the 
court may limit the number of witnesses to testify in regard 
to it. When facts are uncontro verted a court may properly 
limit the number of witnesses in order to prevent the cumu- 
lation of costs and the waste of time in hearing them. 8 When 
the testimony is abundantly sufficient on a point in dispute 
the court may properly refuse further cumulative proof 
thereon. The indisputed testimony of two witnesses has been 
held to be sufficient proof of a fact. 3 

§ 846. (f ) The best evidence must be produced. — It is a 

fundamental rule of evidence that the best evidence of which 
a case in its nature is susceptible must be produced. It is said 
that this rule was adopted for the prevention of fraud which 
might be practiced by offering certain evidence when it was 
fair to presume that better evidence was being withheld and 
therefore the rule is held to exclude only that evidence which 
of itself indicates the existence of more original sources of 
evidence or information. 4 Where there is no substitution of 
evidence, but merely a selection of the weaker instead of 
• 

1 Powell v. McCord, 121 111., 330; Chicago, R. I. & P. Ry. Co. v. Hardt, 
Graham v. People, 115 111., 560; 133 111., 120; Village of South Ban- 
McBain v. Enloe, 13 111., 76; Burke ville v. Jacobs, 42 111. App., 533. 
v. Ward, 50 111. App., 283. 3 Lake Shore & M. S. Ry. Co. v. 

4 Green v. Phoenix Mutual Life Brown, 123111., 162. 
Ins. Co., 134 111., 310; Chicago, P. & 4 1 Greenl. Ev., § 82. 
St - L. Ry. Co. v. Aldrich, 134 111., 9; 
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stronger proofs or an omission to supply all the proofs capable 
of being produced, the rule is not violated. 1 

As an example of the application of the rule, where it appears 
there is a deed or other written instrument, which it is within 
the power of the party to produce, such deed or other written 
instrument is the best evidence of which the case is susceptible 
and it must be produced. The non-production of it would 
raise the presumption that it contains some matter tending to 
defeat itself. A written instrument must speak for itself, un- 
less it is so ambiguous that it cannot do so, and in such case 
only it can be aided by parol testimony as hereinafter shown.' 
The contents of written instruments that have been recorded 
may be proved by the record or a certified copy thereof certi- 
fied to by the officer having the legal possession of such record, 
together with, the statement of the certificate of a Clerk of 
record in certain cases that such person is the officer he pre- 
tends to be. 3 And the fact that the instrument is recorded 
is best proved by the record itself. 

While written instruments are in existence, but not of rec- 
ord and are in possession of the opposite party, notice should 
be served upon him, in the manner hereinafter shown, to pro- 
duce them. Then if they are not produced, secondary proof 
of their contents may be offered, that is to say,, one who 
knows the contents thereof can give oral testimony as to what 
it is. 4 Furthermore, courts have power to require the produc- 
tion of books or writings in the possession of the parties to 
suits pending before them when they are pertinent to the 
issue. 6 

The existence of a written instrument may always be proved 
by parol without the production of the instrument. Where the 

1 Phill. & Am. on Evidence, 438; son, ^3 111., 181; Bissel v. Price, 16 
Phil. Ev., 418. 408 . Wright v. Tathain, 1 Ad. 

2 Carpenter v. First Nat. Bank, & El., 3. 

119 III., 352; Long v. Little, 119 III., * Rev. Stat., Ch. 30. Ifif 29, 33, 85, 

600; People v. Lewis, 103 III., 224; 36; Ch. 51, ^ 13, 14, 15, 16; Wil- 

Myers v. Ladd, 26 111., 415; Hutton liains v. Jarrot, 1 Gilm. (III.), 120. 
v. Arnett, 51 III., 198; Robinson v. < Post §860 
McNiell, 51 III., 225; Leonard v. » Rev. Stat., Ch. 51, «|T 9, § 9. 
Denton, 51 111., 482; Alvis v. Morri- 
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contents of a written instrument is not called for, oral testi- 
mony regarding it is primary and not secondary evidence. 1 

As to what is the best evidence in certain cases, the prac- 
titioner is referred to text books upon evidence and other 
sources. It only comes within the scope of this work to treat 
of the manner of making proof . 

§ 847. Same — When made by admissions. — It is a maxim 
of the law of evidemce that u hearsay is not evidence," and 
yet the admissions of a party against bis interest are consid- 
ered to be probably true and as a general rule the admissions 
of a party to the record or one identified in interest with him 
are admissible in evidence against such party.' 

Admissions may be generally unsatisfactory, but when made 
understandingly and deliberately and testified to by an intelli- 
gent, truthful witness, of good memory, such evidence is 
highly satisfactory, though perhaps not so much as that of a 
witness who testifies from the personal knowledge of the facts 
in controversy. 3 An admission of a party is entitled to the 
same consideration as parol testimony in general and is not 
generally more conclusive than other oral testimony. An 
admission as evidence may be disproved or shown to be untrue, 
or to have been made for a particular purpose. While offers of 
compromise may be shown in evidence, yet the admissions or 
statements of fact made when endeavoring to effect a settle- 
ment, may be shown in evidence. It is for the jury to deter- 
mine what weight shall be given to the admissions. Although 
an instruction to the jury may properly inform it that an expla- 
nation regarding admissions need not be believed, unless its 
truth is satisfactorily shown, the jury must be left to determine 
the truth from the entire admission and explanation. The 
weight to be given to an admission necessarily depends much 
on the accuracy of the memory of the witness and the circ- 
umstances under which the admissions were made. 4 

'Sprague v. Hosmer, 82 N. Y., 4 Ashlock v. Linder, 50 111., 169; 

m - Young v. Foute, 48 111. , 33; Miller v. 

a l Greenl. Ev., Ch. 11. BruDS, 41 111., 293; Yundt v. Hart- 

3 OReily v.Fitzgerald, 40 111., 310. runft, 41 111., 9; Avers v. Metcalf, 
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The admissions of an attorney of record of a party to the 
suit in matters relating to the progress of the cause may be 
shown as evidence, but such admissions must be distinct and 
formal and be shown to have been made for the purpose of 
affecting the progress .and disposition of the suit. But admis- 
sions made at one term cannot be used as evidence at a subse- 
quent trial of the same cause, except by consent. And an 
admission made by an attorney without authority from the 
party whom it is sought to bind will not be taken in evidence. 1 

Admissions to be an estoppel against the party making 
them, must have been acted upon by the party to whom they 
were made and must have been made upon entering into the 
contract in relation to which they apply and are a different 
class of admissions from those made to a third person as above 
indicated.' 

It is a general rule applicable to the introduction of admis- 
sions in evidence that when a witness testifies to an admission 
the adversary has a right to call for the whole of the state- 
ments made by, or conversation had with, the party who is 
said to have made such admission, so far as the same relates 
to the subject-matter thereof.' 

Admissions or statements made by a third person, not in any 

taL^w in 5 ™P M augb v " Crab ' ployed h * a P ar * 38 to * m ° unt 

s t m r ' 2? ; -J?* 80 * V - 3 h * employer owes another, is not 

m L 4 V ; He8Ss 51 e ^encethatwillbindhi8eniployer, 

3 i App 5^4 7 V> Lybarger ' }> ut 8U <* statements may be properly 

» Hnrrti« rr t? iL « ft __ introduced in evidence to contradict 

Tow^ rartW*^' t 9 1 "- 318: the Witne88 and *> tether or 

Ipp L^f m ^ n8r ' 8 flL not he fa disposed to testify falsely. 

Admiixin-nv *hZ ' * . , A party 18 not a competent wit- 

-It nXda^U ""V* ^ to testify to the admissions 

proceilis ^SL? °° t8e " edwith made by a deceased party. Redden 

process nis admission regarding the v Inman Bill A m « 

The admissions of a person em- **** *' ^ 84 ™" m 
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sense an agent of a party to the transaction, cannot be offered 
in evidence. 1 

§ 848. (g) How a witness' recollection may be refreshed. 

— There are three circumstances under which a witness' mem- 
ory may be refreshed by reference to matter of writing. 

First — Where the witness, by referring to the writing, is 
enabled actually to recollect the facts and can testify in reality 
from memory. The writing may be the original one made 
by himself, while the facts were fresh in mind,* or a copy 
thereof,' or, it seems, a copy of a copy, 4 or a copy in a news- 
paper, 6 or a writing made by another person." In these cases 
it is not the writing, but the recollection of the witness that 
is the evidence in the case. 7 

Second. Where the witness, after referring to the writing, 
does not recollect the facts, and yet remembers that he made 
and saw the writing when the facts were fresh in his mind, 
and that it then stated the facts correctly. The writing may 
have been made by himself, 8 or by another person. 9 In this 
class will come all such facts as naturally escape the memory, 
.such as items, dates, names, numerous details, etc. , which the 
witness knows and testifies to have been correct when made. 10 



1 La Salle Pressed Brick Co. v. 
•Coe, 53 ni. App., 506. 

* Chamberlin v. Ossipee, 60 N. H., 
212; Morrison v. Chap in, 97 Mass., 
'72; Selove v. Bedford's Exrs., 52 Pa. 
St., 808; Welcome v. Batchelder, 23 
Me., 85. 

•Bonnett v. Hattfeldt, 120 111., 
116; Chicago, etc., Ry. Co. v. Adler, 
56 111., 344; Huff v. Bennett, 6 N. 
Y., 839; Hudnutt v. Comstock, 50 
Mich., 596. 

«Folsom v. Appleriver Co., 41 
Wis., 602. 

* Miner v. Phillips, 42 111., 123; 
•Clifford v. Drake, 110 111., 135; s. c, 
14 111. App., 75; Commonwealth v. 
Ford, 180 Mass., 64. 

•Paige v. Carter, 64 Cal., 489; 
Cameron v. Blackman, 39 Mich., 



108; Marcly v. Shultz, 29 N. Y., 
846; Hill v. State, 17 Wis., 675. 

' Kent v. Mason, 1 111. App., 466; 
Commonwealth v. Jeffs, 132 Mass., 
6; Bigelow v. Hall, 91 N. Y., 145. 

8 Dugan v. Mahoney, 11 Allen 
(Mass.), 573; Kelsea v. Fletcher, 48 
N. H., 282; Howard v. McDonough, 
77 N. Y., 592; Adae v. Zang, 41 
Iowa, 536. 

9 Flynn v. Gardner, 8 111. App., 
253; Chamberlain v. Sands, 27 Me., 
458; Green v. Caulk, 16 Md., 556; 
Coffin v. Vincent, 12 Cush.(Ma8s.), 98. 

'•Brown v. Galesburg Pressed 
Brick Co., 132 III, 648; Lawson v. 
Glass, 6 Col., 134; Howard v. 
McDonough, 77 N. Y., 592; King v. 
Faber, 51 Pa. St , 387; Pinney v. 
Andrus, 41 Vt., 631. 
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In these cases likewise it is not the writing which is the 
evidence, but the recollection of the witnesses. 

Third. "Where the witness, after referring to the writing, 
neither recollects the facts nor remembers to have seen the 
writing before, and yet from seeing his handwriting therein, 
whether it be the signature or the contents, or both, is mrable 
to testify to its genuineness and correctness. 1 

The writing itself is sometimes given in evidence under 
other rules governing its introduction as such.' 

§ 849. Same— Adversary's right to see the memoranda 

When a witness testifies from a written memorandum, the oppo- 
site party has a right to see what purports to be the memorandum 
and then if he chooses he may cross-examine the witness there- 
on. The object of the cross-examination is for the purpose of 
ascertaining when and by whom the writing was made, whether 
it is such a writing as may be properly used for the purpose, 
whether the witness' memory is refreshed by every part of 
it, etc.* 

§ 850. (h) Showing entries in books in evidence.— By the 

common law "shop books," or books of account, could not. 
be offered in evidence unless such entries were made by a third 
person who had particular knowledge of the matter to which 
the entries related. This was because such third person-a 
clerk or other person-had no apparent motive for perverting 
the fact, and where others than the party defendant were 
shown to have settled their accounts by such books and found 
them to be correct the books were received as original evi- 
dence. The American rule, however, being borrowed from 
the Koman law, the laws of France, Scotland and Holland,' 

v Ro^l™ §f 7 \ Crittend «> 'Commonwealth v. Burk, 114 

^ z^zt^v^ n 26l; Chute v - stete > 19 iitan - 
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has long been that where the party first laid the foundation 
by proving that he had no clerk, that the books were his 
books, that at least a part of the goods had been delivered, 
and that he kept fair and honest accounts, then, as a kind of 
moral necessity, the books are admitted in evidence. But 
books of account are not admissible in evidence without first 
laying a foundation by evidence aliunde. The rule, as pre- 
scribed by the statute in this State is, that the party or inter- 
ested person ,may testify to the account book and the items 
therein contained ; that such book is a book of original entries 
and that the entries therein were made by himself and are true 
and just; or that the same is made by a deceased person, or 
by a disinterested person, a non-resident of the State at the 
time of the trial, and were made by such deceased or non- 
resident person in the usual course of trade, and of his duty 
and employment to the party so testifying. The books then 
are admissible as evidence in the case, 1 to the effect here 
stated.' Under the common law rule the books were not 
admissible in evidence without proof that the party kept no 
clerk; that part of the goods had been delivered and that 
persons had settled by them and found them to be correct. 
And a party may so now prove his books to be admissible in 
evidence without reference to the requirements of the statute. 8 
No foundation need, however, be laid for the introduction of 
the record book of the court because the court will take judi- 
cial notice of its record books and they prove themselves when 
offered in evidence in such court. 4 



"Rev. Stat., Ch. 54, IT 3, § 3. 

8 House v. Beak, 141 111., 290; Rey- 
nolds v. Sumner, 126 111., 58; De 
Land v. Dixon Nat. Bank, 111 111., 
323; Lehman v. Rothbarth, 111 111., 
185; Gage v. Parker, 103 111., 528; 
Lowenthal v. McCormick, 101 111., 
143; McLean County Bank v. 
Mitchell, 88 111., 52; Ruggles v. 
Gatton, 50 111., 412; Dishon v. 
Schorr, 19 111., 59; McAmore v. 
Wiley, 49 111. App., 615; Baird v. 
Hooker, 8111. App., 306. 

The statute does not permit the 



introduction of books in evidence to 
prove items therein charged where 
the entries have been made by dis- 
interested, living and resident per- 
sons. Such person may, however, 
be called to prove the account. Stet- 
tauer v. White, 96 111., 72. 

8 Ingersoll v. Banister, 41 111., 388; 
Dodson v. Sears, 25 HI., 513; Wagge- 
man v. Peters, 22 HI., 42; F. H. Hill 
Co. v. Sommer, 55 111. App., 345. 

4 Robinson v. Brown, 82 111., 279. 

When a party introduces a rec- 
ord in evidence, he is not bound to- 
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Books of a corporation are no exception to the rule. Their 
account books may be shown in the same manner that books 
kept by individuals are and their minutes or record books are 
also evidence as between the members and to prove the regu- 
larity and legality of the proceeding; and as to these latter 
matters proof may be made by certified copy. 1 

§ 851. Same— Proof of sales without books.— Although 
books may be properly kept and may be susceptible of being 
offered in evidence, yet it is not necessary that sales and the 
price thereof should be proven by them. Other evidence is 
competent to prove sales without the introduction of the books 
of the business, or the book-keeper may testify to the facts 
within his knowledge and may or may not testify that he 
kept the books and an account of such sale. 9 

§ 852. Same— Proof must be made by book of original 
<mtry — The only book to be produced in evidence is the book 
of original entries. If this be the ledger it will be competent ; 
but where a ledger is used for posting entries originally made 
m another book it is then such other book and not the ledger 
which must be shown in evidence. It must be the book in 
which the original entry of the transactions are made as they 
occur m the regular order of business.' It is the books them- 
selves that are evidence and the testimony of the clerk is only 
to show that they are competent evidence. It is entries in the 
books which are matters of evidence and not the footings of 

lafcs .to the issues in the case. Steketee v. Kimm, 48 Mich., 322. 

produce! ^ to bG rick v ' Jack ' A*"- 8 * 111., 81; 

nerfec?t £ Z , *LT Wolcott v ' Heath > 78 ^ Kibbe 

tod0 -~ Bancroft, 77 111., 18: Harper v. 

1 Culver' v Thiwi + ■» t_ Ely ' 70 m " m '> Taliaferro v. Ives, 

mo^'^n^ TZm*^ ? n '\ 12 °: DiCk8 ° nV - E,eC " 
Rider v Alton « ; tnc Ll « bfc ** d Motor Co., 53 I1L 

IT 15, § 15. ' ' 51, C 0 "' 48 IU - a PPm 602. 
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the account. The footings form no part of the original entries 
and are not admissible in evidence as such • g 

If charges are made in the first instance upon a slate and 
w hm a reasonable time thereafter are transferred in a man 
ner to make lt certain that they were correctly copied^nto 
the books, then upon proof of such facts, the Lk mav be 
offered m evulence. The entries upon the slate a^gaLd 

<!l Q fn^ buch memoranda made upon a 

^dSTJ b e transcribed within a ™ able 
-Su^E^" 6 " practice must have been foii °^, 

T 0 7 lu he Same da ^ or witbin two or three davs 
or even within the space of four weeks • 7 ' 

P ret n nce n oTthe a l by " ™ hiS ° WD b °° ks > wbe » » ^e 

of an il/v^ r PartJ t0 the trans ^«on and at the time 

denLT ' 7 bC USed — A ma P m ay be used in evi- 
dence m connect™ with the oral testimony of the witness in 

Mc^rrwt? 4 h h L bu r *i ter entry of the 

49 D1.A PP .,615 y " ° hase has 1,66,1 ma de therein, the 

Where two partners kent » ""?! H 86em8 ' fa admissible in 

^k and a ledger^ne n2kin e tne ST*"*" f<>r tbe plaiUtiff to P™ 6 

entries in the day book Zwr n? £ am ° UDt of the sales - Suoh ^ 

deliveries, manufaXre^ aJ?f . DOt * h ° WeVer ' evidence 111 ^ 
">d the other kent «,„ Z*„ZT ° f a . third P 6180 " for wh «e use the 

<*>rk was kent tiL i j g No ^ooda were purchased. Hover v 

to be not s^ofent ef M Thompson & Co - 87 IU - 688 
*o»gh supp^'X ttl'tT' 8I " ' BedUoh T - BaU6ri66 - 98 IU - 184. 

of a witneTwh? tttt^T" 7 „ .f^ V " Bauerlee ' 98 IU - ™; 

Tte court deemed ^he ^t , *£ T " Glidd6n ' 88 Me ' barker 

original entries should I* P"* 6 "' 9 Cush - 819 ' Ho °* 6r 

oifered fa evMeL^f p ^ 68 Pa " St - 186; Mo< *>>"<Mck 

■** v. Elston 16 m T' °° r ' *' Tn * b >*>*> 88 Y., 834. 

''^6oofe»as«riiLr^ n« A cash blotter is no part of the 

» merchantlTp^fCkT^ 6 k b "* h <» ta - simply the memo- 

8rek eptmpcs^sir o ^ i r h,Ch randuia o* a cashier or teller. Peo- 

P^ted to^e^* 6 . buyer ' P' 6 v - Wadsworth, 63 Mich., 500. 
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order to enable a jury to clearly understand the facts stated.' 
A certified copy of a map in the land office has been admitted 
as proof of matters it purported to show, 3 but a map of a gov- 
ernment subdivision is held not to be admissible unless accom- 
panied by the surveyor's field notes.' But field notes must be 
m some manner authenticated before they are admissible in 
evidence. 4 Plans of a road are admissible in evidence in con- 
demnation proceedings. 6 Photographs of premises in question 
may be introduced in evidence in certain cases, but may be 
properly rejected when better and sufficient evidence has 
already been offered. 6 A photograph copy of a forged note 
is admissible to prove the words of the note when the original 
has become so faded as to become illegible; but it seems not 
to be admissible to prove the hand- writing of signatures. 7 

§ 854. Same— To what extent scientific books may be 
used — Scientific books cannot be read in evidence for the pur- 
pose of proving facts therein stated, but where the opinion of 
an expert witness has been offered as evidence, his opinion on 
some particular statement of an author may be controverted 
by reading from the work in question of which the expert 
witness has expressed himself as being familiar. 8 The reason 
scientific books cannot be read to the jury is that they merely 
contain the opinion of the writer and are incompetent as evi- 
dence. 9 In cross-examination and within reasonable limits 
counsel will be permitted to read from standard authors on 
scientific matters to the expert witness who has testified and 
may ask him if he agrees with the author. This is allowable 
tor the purpose of testing the witness' knowledge and is not 

Bric B k 0 Co n L TU^i ^" 8d 6 Chi ° a e° M " & Sfc ' R ^ v ' 
Jaikln AO I ' W8; SterUng V ' Kend * 11 . 49 III. App., 398. 

^WHson v. Hoffman, 54 Mich., . North Chicago, etc., v. Monka, 
; Owens v. Oossett, 105 111., 354. ^ " ^ 5 
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to be considered as reading saoh books to the jury. 1 Further- 
more where an expert witness has been asked if a certain pas- 
sage read to him from a scientific book is in accordance with 
his observation and he has answered affirmatively, such pas- 
sage may properly be read to the jury in the argument of 
-counsel. 3 But on argument to the jury counsel cannot 
read from scientific books extracts of which have not been 
made evidence in the case.' 

§ 855. Same — How statute laws of this State proven by 
books. — Courts will not take judicial notice of the contents of 
the journals of the legislature. Such records must be authen- 
ticated. 4 A transcript of them must be authenticated. 6 

Laws enacted by the legisiature, certified to by the Secretary 
•of the State and published by the authority of the state will 
be received as proof of the statute laws of this State until they 
-are shown- not to have been properly enacted as such." 

Ordinances of a city, or village organized under the general 
law of this State, when printed in pamphlet or book form 
purporting to be published by the board of trustees or city 
-council, such publication is prima facie evidence of the ordi- 
nances published therein. It is not necessary that the clerk 
of such municipal corporation should append a certificate 
thereto. It is sufficient if the book or pamphlet on its title 
page, or by printed certificate of the clerk or otherwise on its 
face purports to have been published by the authority of the 
board of trustees or city council.' 

§ 856. Same — How statute laws of other states proven 
by books. — The printed statute laws of other states or terri- 
tories, or of the United States, may now, by force of a statute 

1 Connecticut M. L. Ins. Co. v. 6 Miller v. Goodwin, 70 111 , 659. 

Ellis, 89 III., 516; Pinney v. Cahill, « Illinois Central R. R. Co. v. 

48 Mich., 584; Marshall v. Brown, 50 Wren, 43 III., 77. 

Mich., 148. •» Lindsay v. Chicago, 115 111., 120; 

4 Scott v. People, 141 111., 195. Barr v. Village of Auburn, 89 III., 

'People v. Glover, 71 Mich., 303. 361; McGregor v. Village of Loving- 

4 Grobv. Cushman, 45 111., 119; ton, 48 111. App., 202. 

Illinois Central R. R. Co. v. Wren, 

48 III., 77. 
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of this State, be offered in "evidence when they purport to be 
printed under the authority of the United States or another 
state or territory and shall be received as evidence in all 
courts and places in this State of the acts in them contained.' 
Ine statute law of another state cannot, however, be proven 
by parol.' 1 

In the same manner ordinances of a city or village situate 
in another state may be proved by the production of the 
books in which such ordinance is printed or recorded when 
purporting to be printed or recorded by authority. Thev may 
also be proved by a sworn copy thereof.' 

When printed statutes are read in evidence, counsel for the 
adversary mnst, if the same be irrelevant and objectionable, 
save an exception thereto and copy them into the bill of ex- 
ceptions.' 

The common law of another state may be shown by parol 
evidence. A competent person instructed in the law is usually 
called as a witness in snch cases.' Likewise the reports of the 

as nfT tT** ° f ° therstates of *e United States, as well 
as of this State, purporting to be published by authority, may 
be read as evidence of the decisions of such courts. • 

JJ^'iu Sh0Wi " S the contents of documents in evi^ 

whatkT r DtentS ° f document s ™y be proved bv (1) 
tal ? Pnmary OTidenCS > and under certain circum- 
stances may be proved by (2) what is termed secondary evi- 

Eag^Tv. ConneUy! W V 4V ^ ° f SU ° h ***** 0r *> 

1 McDeed v. McDeed, 67 IU 545 htT'T f • ^ aD<1 " y 
But if parol evidence Jf 11 ^Posited in the office of said 

introduced aud ^Ttatute .Sok T 7 '- 88 
subsequently offered in TvSt ™dence in any court of this State. 

be cured. McDeed £ d 2 ?t " S*' 68 Ul ' U9 ' 
IU.,545. "cueea, 67 • Louisville, etc., v. Shires, 168 

Exemplified Statute. - An ex "^'r^', 
emplifloatfam by the secretary of 338 Charlesw °rth v. Wilson, 16 111., 

an'l S^Xt^T- 1^ M!,WaUkee * St ' P - ^ Oo. 

•hall hereafte; be transmit^ K lr Smith ' 74 IU > m > «<=Deed v. 

order of the McDeed, 67 111., 545. 

•egisla- Rev. Stat., Chap. 51, If 12, § 12. 
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dence. When and how it may be proved by each will be 
indicated respectively. 

§ 858. Same. (1) When and how contents of documents 
proved by primary evidence — Definition. — Primary evi- 
dence means the document itself produced for the inspection 
of the court or jury. 1 When a document is executed in parts 
each part is primary evidence of the document, and where each 
counter part is executed by one of some of the parties only, 
each counter part is primary evidence against the parties ex- 
ecuting it. 3 And where a number of documents are all made 
by printing, lithography, photography, or any other process 
of such nature as in itself will secure uniformity in the copies, 
each is primary evidence of the contents of the rest.' 

When the contents of a telegram is to be proved, it is best 
done by introducing the original message delivered for trans- 
mission. 4 But where a contract is made by telegrams, such 
contract is primarily proven by the message of the sender as 
delivered to the receiver and the answering message of the 
receiver as delivered by him to the telegraph company for 
transmission. 5 Where directions received by telegram are to 
be proved such proof is primarily made by the message which 
is received by the addressee. 6 

§ 859. Same — As to contents of attested copies. — A doc- 
ument which has been subscribed by witnesses cannot, by the 
common law, be offered in evidence until at least one of the 
subscribing witnesses (if any such be alive, sane, and subject 
to the process of the court), has been called for the purpose of 
proving the execution of the document. 7 But by force of the 



1 Stephen's Dig. of Evidence, Art. 
34. 

2 Loring v. Whitmore, 13 Gray. 
(Mass.), 228; C. & T. Ry. Co. v. Per- 
kins, 17 Mich., 296; Dykes' v. Wy- 
man, 67 Mich., 236. 

8 Steph. Dig. of Evidence, Art. 64; 
Wharton on Evidence, 70, 92; 
King v, Worthington, 73 111., 16. 

4 Western Union Telegraph Co. v. 
Hopkins, 49 Ind. 223. 



5 >Iatteson v. Noyes, 25 111., 591; 
Wilson v. M. & N. Ry. Co., 31 Minn., 
481; Saveland v. Green, 40 Wis., 
431. 

6 Morgan v. People, 59 111., 58; 
Commonwealth v. Jeffries, 7 Alien 
(Mass.), 548. 

1 1 Greenl. Ev. § 569; Wharton's 
Ev. 723-5; White v. Wood, 8 
Cush. (Mass.), 413. 
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statute of this State, such document, when concerning lands, 
tenements or hereditaments, and which is required to be ack- 
nowledged and recorded, may, whether recorded or not, be 
read in evidence without any further proof of the execution 
thereof. And if it is lost or not in the power of the party 
wishing to prove it, the record of it or a transcript thereof, cer- 
tified to by the recorder in whose office it was recorded, may 
be read in evidence without further proof thereof. 1 The con- 
tents of such a document which is required by the statute to 
be acknowledged can only be shown in evidence when not 
acknowledged when proved by the subscribing witness as re- 
quired by the common law rules of evidence. The statute 
only obviates such proof when the instrument is acknowledged 
mthe manner prescribed. 3 Likewise all instruments which 
are not required to be acknowledged must be proved by the 
common law rules of evidence. 

When the attesting witness is not alive or cannot be found, 
then the contents of the instrument cannot be shown in evi- 
dence until proof has been made of the genuineness of the 
signature of at least one of the subscribing witnesses and of 
the person who executed the instrument. 9 

A 3 ? I* Cha P- ». V W. § 35. How handwriting proved. - A 

£^S^pST^ eVid6nCe 8igDatUre ° r ha * d " rit ^ * one 

Tte vLTSl- § • wh0 has executed an instrument, 

(or Ws^nT ^ g ^ intr ^ UCeit ei ^r as principal or witness must 

oral* TTlmT^l^^ be Pr ° ved h * one wh0 has ^ uired 

that Lch ori^ i ? 8tate 0n ° ath a kn °wledge of such writing in one 

or not t thf ™ CU ?T * l08t ° f tW0 wa ^ W * h *™g «*» the 

wishL to uLT 61 " ° f * he P ar * Personwrite,or(2)fromhavingseen 

tha tothe Zt ofVT^J^ lefcter8 ' bills d ™ te 
such Si^^i; knowledge, purporting to be the writing of such 

tention^ P e -n and having afterwards per- 

ner be disposed of for ?k 7 8 ° nally com ^«nicated with him re- 
of introdudng a ' £Zyt!ZZ " ^ "*« UP ° n 

Place of the origi^Ee S L ** ^ h9 haWng kn °™ aDd 

Chap. 30,^36 6 36 wJ*! u ac< * u,e8Ced m such acts, or having 

such affidavit to b ma^l s^Rev" ad ° pted . them * 0rdinar ^ business 
Stat, Chap. 30 H 37 §r transactions of life raising a pre- 

* Rev. Stat., Chap! 80* V 31 6 si * Umpfc,on ° f th ^ genuineness. 

8 Stephens' Die of 8 * lggS V " Powe11 ' 142 453: Board 

66-69. g ' Evidence ' Art. of Trustees v. Misheimer, 78 111., 22; 

Brobston v. Cahill, 64 111., 356; 
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However, where the adverse party permits an attested 
instrument to be introduced in evidence without proof by a 
subscribing witness, it has been held in a sister state that such 
proof is thereby waived and that the instrument will properly 
be considered in evidence. 1 

§ 860. Same. (2) When and how contents of documents 
proved by secondary evidence — Definition. — Secondary 
evidence consists of (1) examined copies, exemplifications, 
office copies and certified copies ; (2) other copies made from 
the original and proved to be correct ; (3) counter-parts of 
documents used against the parties who did not execute them ; 
and (4) oral statements of the contents of documents, made by 
some person who has himself seen them. 1 

The contents of documents are to be proved by secondary 
evidence in the following cases :* 

First. "When the original is shown or appears to be in the 
possession of the opposite party, and when, • after proper 
notice so to do, he does not produce it. 4 

Second. "When the original is shown or appears to be in the 
power of a stranger who is not legally bound to produce it 
and who refuses so to do after being served with a subpoena 
duces tecum, or after having been sworn as a witness and 



Jumpertz v. People, 21 111., 375; Pate 
v. People, 8 Gilm. (111.), 644; Snyder 
v. McKeever, 10 111. App., 188. 

Proof of signature or handwriting 
cannot be proved in this State by- 
comparison with other signatures or 
handwriting. Riggs v. Powell, 142 
HI. i 453; Putnam v. Wadley, 40 111., 
346; Kernin v. Hill, 37 111., 209; 
Jumpertz v. People, 21 HI., 375. 

When a witness is called to testify 
in relation to the handwriting of a 
person he should first be asked if he 
is acquainted with such handwrit- 
ing. Then if he answers in the 
affirmative he should be asked to 
state the manner in which he became 

66 



acquainted with it. Pate v. People, 
3 Gilm (111.), 644. 

1 Rayburn v. Mason Lumber Co, 
57 Mich., 273. 

» Stephen's Dig. of Evidence, Art. 
70; Munn v. Goldbold, 3 Bing. 292; 
Loring v. Whitmore, 13 Gray 
(Mass.), 228; Clark v. Houghton, 12 
Gray, (Mass.), 88; Huff v. Huff, 56 
Mich., 456; Stebbins v. Duncan, 108 
U. S., 32. 

* Steph. Digest of Evidence, Art. 
71. 

4 Cahon v. Continental Ins. Co., 
69 N. Y., 300; Piatt v. Piatt, 58 N. 
Y., 646; Bogart v. Brown, 5 Pick. 
(Mass.), 17. 
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asked for the document and having admitted that it is in 
court. 1 " t 

Third. When the original has been destroyed or is lost 
and proper search has been made for it. 9 

Fourth. When the original is of such a nature as not to be 
easily movable, or is in a country from which it is not per- 
mitted to be removed.' 

Fifth. Where the original is a public document which the 
law requires shall remain in the public office. 4 

Sixth. Where the party has been deprived of the original by 
fraud so that it cannot be procured. 6 



1 Spencer v.Boardman,l 18 IU., 558; 
Fisher v. Green, 95 111., 94; Nuxon 
v. Cobleigh, 52 111., 387; Brant v. 
Klein, 17 Johns. (N. Y.), 335; Bird 
v. Bird, 40 Me., 392. 

5 Greenl. Ev., 399; O'Neil v. O'Neil, 
123 111., 361; Bush v. Stanley, 122 
IU., 406; Massey v. Farmers' Nat. 
Bank, 113 111., 334; Perry v. Burton, 
111 III., 138; Golder v. Bresler, 105 
111., 419; Milton v. Show, 103 IU., 277; 
Rhode v. McLean, 101 111., 467 \ 
Anderson v. Irwin, 101 111., 4n- 
Dugger v. Oglesby, 99 IU.,' 405;' 
Hardin v. Forsythe, 99 111., 313; 
Chicago Dock and Canal Co. v. 
Kinzie, 93111.- 415; Moore v. Wright, 
90 111., 470; Hazen & Lundy v. Pier- 
son & Co., 83 111., 241; Cairo & St. 
L. R. R. Co. v. Mahoney, 82 111., 73; 
Williams v. Case, 79 111., 356; Wick- 
enkamp v. Wickenkamp, 77 111., 92- 
Maxcy v. Williamson County! 72 
111., 207; McCart v. Wakefield, 72 
111., 101; Dowden v. Wilson, 71 111., 
485; Strader v. Snyder, 67 IU., 404; 
Anderson v. Jacobson, 66 111 , 522- 
Stout v. Cook, 47 111., 530; HulsV 
Buntin, 47 111., 396;Sturges v. Hart" 
45 IU., 103; Carr v. Miner, 42 IU ' 
179; McMUlan v. Bethold, Smith & 

S 5 ;;, 85 ^ 1 " 250; Aulger v « Smi *> 

34111., 537; Orne v. Cook, 34111., 238; 
Matteson v. Noyes, 25 111., 591; Dick- 



inson v. Breeden, 25 111., 186; Mari- 
ner v. Saunders, 5 GUm. (111.), 113; 
Bestor v. Powell, 2 Gilm. (IU.), 119; 
Palmer v. Logan, 3 Scam. (111.), 56; 
Western Union Telegraph Co. v. 
Kemp Brothers, 55 IU. App., 583; 
Osborne & Co. v. Rich, 53 111. App., 
661; Loewe v. Reismann, 8 III. App., 
525; Rex v. Hawrth,; 4 Car. & P., 
254; Simpson v. Dahl, 3 Wall. (U. 
S.), 60; American Ins. Co. v. Rosena- 
gel,77 Pa. St., 507. 

8 For example a libel on a waU, 
Mortimore v. McCallum, 6 Mees. & 
W., 67, — or a placard pasted upon a 
wall. Bruce v. Nicopolo, 11 Exch., 
133, — or an inscription on a tomb- 
stone. Northbrookfield v. Warren, 
16 Gray (Mass.), 171; 1 Greenl. Ev., 
§ 94, — or the name on a vessel. 
Cozzens v. Higgins, 1 Abb. Dec, 45. 

4 Gormley v. Uthe, 116 111.. 643; 
WiUoughby v. Dewy, 54 HI., 266; 
Mariner v. Saunders. 5 Gilm. (HI.), 
113. 

As to the proof in this State of 
court records, records of municipal 
corporations, records of private cor- 
porations and records of justices of 
the peace, see Rev. Stat., Chap. 51, 
HIT 13, 14, 15, 16, 17, 18, also ante, 
§846. 

8 Marlow v. Mario w, 77 111., 633; 
Great Western R. R. Co. v. McDon- 



Digitized by Google 



§ 860.] WHERE ALL PARTIES PRESENT. 1043 

Seventh. When the original is a document, for the proof of 
which special provision is made by statute. 1 

Eighth. When the original consists of numerous documents 
which cannot be conveniently examined in court and the fact 
to be proved is the general result of the whole collection; 
provided the result is capable of being ascertained by calcula- 
tions. 3 

The trial Judge is to decide whether secondary evidence is 
admissible or not, unless by so doing he would decide the 
whole case.' 

The contents of no document, however, can be proved by 
secondary evidence until a foundation is laid for the introduc- 
tion of such evidence. In other words it must be clearly 
shown to the court that at least one of the cases exists under 
which the law permits secondary evidence to be offered. Such 
a showing must be made to the court who alone is to judge 
whether or not it is proper that secondary evidence shall be 
offered to the jury. If upon such showing the Court rules 
that secondary evidence is proper then the jury may be 
informed of the contents of the document by the introduction 
of secondary evidence. 4 Furthermore, when secondary evidence 
is admissible the proof must be made by a satisfactory kind 
of secondary evidence, and secondary evidence will not be of 
a satisfactory kind when it is apparent that better evidence is 
procurable. 5 A party must show himself to be controlled by 
circumstances under which secondary evidence is admissible 
whatever that circumstances may be, and if the statute pre- 
scribes particular, preliminary or fundamental proof, as the 

aid, 18 in., 172; Mitchell v. Jacobs, Bowman v. Wettig, 89 111., 416; 

17 11L, 235; Palmer v. Goldsmith, 15 Keith v. Mafit, 38 III., 303; Birkbeck 

111. App., 544; Grimes v. Kimball, 3 v. Tucker, 2 HaU (N. Y.) t 121; Nor- 

AUen (Mass.), 518. ton v. Hey worth, 20 Mich., 359; 

1 Ante, § 859. Baidney v. Ritchie, 1 Starkey, 333. 

* 1 Greenl. Ev., § 93; Wharton 5 Wilson v. South Park Commis- 

Ev -, § 80; Fordan v. Osgood, 109 sioners, 70 111., 46; White v. Herr- 

IU., 457; Burton v. Driggs, 20 Wall, man, 62 111., 73; Bryan v. Smith, 2 

<U. S.), 125. Scam. (III.), 47; Anderson v. Irwin, 

8 Elwell v. Mersick, 50 Conn. , 272; 101 111., 411 ; Land Company v. Bon- 
Mason v. Libby, 90 N. Y., 683. ner, 75 111., 815. 

4 Macveyv. McQuality, 97 111., 93; 
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affidavit of the loss of a note, 1 or the giving of notice to pro- 
duce and a non-compliance therewith," such preliminary proof 
is a prerequisite or foundation to be laid before the secondary 
evidence can be heard. 

§ 861. Same — Notice to produce documents.-r-There is no 
means known to the common law by which the adverse party, 
when in possession of documents or writings which it is desired 
to produce in evidence, can be compelled to produce them. 
The general practice at the common law is that the party 
desiring to offer documents or writings in evidence should give 
notice to the adverse party in possession of them to produce 
them on the trial with notice likewise that if they are not so 
produced their contents will be proved by secondary evi- 
dence. If then the writings for which request was made, 
are not produced on the trial, the substance of such writings 
may be proved by one of the four kinds of secondary evidence 
hereinbefore named. 1 By statute in this State courts are 
given more power than they possess at common law to com- 
pel the production of books or writings in the possession or 
power of adverse party when such books or writings contain 
evidence pertinent to the issue. All courts in this State, by 
force of such statute, now have power in any action pending 
before them, upon motion, and good and sufficient cause 
shown, and reasonable notice thereof given, to require such 
party or parties to produce the papers or books desired/ The 
additional power given by the statute is that the court may 
punish for contempt of a rule to produce the paper in evidence. 

mn l^T^ V * SfcateBank > 2 8oam - ma 7 ^ offered in evidence after 

it »v ,~ notice has heen gfren totheoppo- 

4ft m &ti0n ?^ k V " «te Party to whom the letters were 

48 111. 494; port, ft 861. ^ to ^ the origimk]B . Rich- 

Prini % § TJJ T ?? d ' 8 Pr " m > ard8 *™ WOTk * v - Pennon, 71 IlL, 

Greenl. Ev., § 562; Utica Ins. Co. v. 11. 

Hammond v. Hopping, 18 Wend. Meeth v. Rankin Brick Co., 48 111. 

iii , A PP-« 602 i Pynchon v. Day, 18 HI. 

letters come withm this rule and if App 479 
copies thereof have been kept, they 
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The practice, when an adversary fails to produce the papers v 
on notice, will be for the person having given such notice to 
ask the court for a rule upon the adversary to show cause 
why he should not be punished for contempt of court. Such 
rule being entered, a disobedience thereto will render the party 
•disobeying it liable for punishment as for contempt. 

§ 862. Same — When notice not required. — Notwith- 
standing the fact that documents in the possession of the ad- 
verse party, there are four classes of cases in which "notice 
to produce" is unnecessary. 1 

First. — "Where the first document to be proved is itself a 
notice." 

Second. — Where, from the nature of the action, the adverse 
party has notice that he will be charged with its possession 
and its production is therefore required. The proceedings 
themselves supply the notice. ' 

Third. — When it appears or is proved that the adverse 
party has obtained possession of the original from a person 
subpoenaed to produce it. 4 

Fourth. — When the adverse party, or his agent, has the 
original in court. In this case a verbal notice in court is 
sufficient, 1 or the court may compel the witness to produce 
the document. 6 

In the old books on practice another circumstance is given 
under which secondary (?) evidence without notice to produce 
is enumerated, which is, where the original was executed in 

1 Notice to produce is, of course, 424; Bonesteal v. Lynd, 8 How. (N. 
not required, unless the original is Y.) Pr., 226; Scott v. Pentz, 5 Sandf. 
in the party's possession or control. (N. Y.), 572. 

Taylor v. Mclrdin, 94 III., 488; 6 Barton v. Kane. 17 Wis., 37; Ham- 
Roberta v. Spencer, 123 Mass., 397; mond v. Hopping, 13 Wend. (N. Y.), 
Parker v. Pike, 83 Me., 213. 505; Kerr v. McGuire, 28 N. Y., 446; 

2 2 Tidd's Pr. 803; Steph. Digest of Chadwick v. United States, 3 
Evidence, 141. " Federal Rep., 750. 

3 2 Tidd's Pr., 803; Steph. Dig. of 6 Boynton v. Boynton, 25 How. 
Evidence, 141; 2 Phillips' Ev. 373; (N. Y.), Pr., 490; Shelp v. Morrison, 
How v.Hall, 3 East., 421; Hotchkiss 13 Hun (N. Y.), 110; McGregor v. 
-v. Mosher, 48 N. Y., 479. Wait 10 Gray, (Mass.), 75. 

4 3 Tidd's Pr., 803; 1 Phillips Ev., 
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duplicate; but each of the parts is now considered 8 * primary- 
evidence, " 1 and consequently should not now be classed 
herein. 

§ 863. (J) When papers to be produced on notice The 

regular time for calling for the production of papers is not 
until the party who requires them has entered upon the trial 
of his case, and until that period has arrived the other party 
may refuse to produce them and there can be no cross-exam- 
ination as to their contents although the notice to produce 
them be admitted. 3 

§ 864. Same— Extent of notice required—Form.— Notice 
to produce papers must be given to the party or his attorney 
for a length of time which the court will regard as reasonably 
sufficient to enable them to be produced. 8 And a notice to 
counsel to produce papers which will only give time to com- 
municate with clients by telegraph, is not sufficient. 4 

The notice must so describe the writing demanded as to- 
leave no doubt that the party notified was aware of the par- 
ticular instrument desired. 6 

Notice may be in the following form : 

NO. 363. FORM OF NOTICE TO PRODUCE PAPERS, ETC. 

In the — Court of County. 

State of Illinois, ) 

County of J 

A....B....1 

v s. [ Mr 

C D J The above named 

Sir: I hereby require you to produce on the trial of this cause a cer- 
tain instrument in writing (or » deed " or " note " or " receipt," etc., as the 
case may be), by which (here describe, as near as may be, the date of the in- 

I tvt'J 8 ^ 8 ' 4 2 T^' 8 Pr - 803 ; 2 Chitt. Rep., 

» 2 Tidd's Pr., 804; 1 Greenl. Ev., 403; Dewitt v. Prescott, 51 Mich., 

§ 563. 29g 

fil 2 ^ 5"' 803J Draper V ' Hat " 6 1 Greenl - Ev - § 562; Walden v. 
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strument, the contents thereof, and the parties to the same) or I shall give 
parol or secondary evidence of its contents. 

Yours respectfully, 

Attorney for _ 

Dated 

§ 865. Same — Subpoena duces tecum. — A Subpoma duces 
tecum (a subpoena that you bring with you) wasjdesigned to be 
served upon witnesses and consists of a clause or]J requisition 
particularly designating the document added to the ordinary 
subpoena. Now since parties may themselves be witnesses 
they are held to be amenable to the mbpoma duces tecum. 1 

Objections that books or papers are not produced in'answer 
to a subpoena duces tecum is made available by entering an 
exception and assigning the same as error in^bill of excep- 
tions. 3 

§ 866. Same — Evidence to excuse production of docu- 
ments. — The party notified or subpoenaed to produce the docu- 
ment may produce evidence showing that the document is 
lawfully out of his possession, whereupon the trial J udge will 
decide whether secondary evidence of its contents can be 
admitted — the question being exclusively within" his cogni- 
zance. 3 

§ 867. Same — Manner of offering documents in evidence. 

— It has been said that documentary evidence should be intro- 
duced by presenting each piece to the Judge, exhibiting it to 
opposing counsel, if desired, having it identified by the court 
stenographer with suitable marks, and, if objected to, estab- 
lishing its genuineness by testimony. 4 

The opposite party must, of course, be given the privilege 
of cross-examination. 6 "When it is deemed proper the court 

1 Cummer v. Kent Circuit Judge, 3 Harvey v. Mitchell, 2 Moo. & 

88 Mich., 351. Rob., 366; 1 Thompson on Trials, 

The service of this subpoena is §§ 787, 318, et seq. 

governed by the rules governing 4 Virgie v. Stetson, 73 Me., 572. 

subpoenas to witnesses. 5 See post,[§ 874. 

'International Bank v. Ferris, 
118 111., 465. 
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may permit the document to be offered conditionally arid may 
afterwards instruct the jury as to its effect. 1 

When a document is offered in evidence it is within the 
Judge's discretion either to read the paper himself so as to 
keep its contents from the jury until admitted, or to direct 
-counsel to read it to the jury.* 

The party is not bound to offer in evidence all the papers 
produced in response to his notice, especially where the papers 
produced were not named in the notice.' 

§ 868. Same— Written documents explained by oral evi- 
dence. — A contract cannot be partly in writing and partly on 
parol. Where a contract is in writing, the writing itself is 
the only primary evidence of its terms and conditions as 
between the parties themselves. 4 But inasmuch as such con- 
tract may not be clear and explicit in its terms and may not 
be susceptible of being readily understood, it may be explained 
or interpreted in the following cases and for the following 
reasons : 

First. In order to "aid the court in giving a true con- 
struction to it" where a written instrument is uncertain in 
effect, oral evidence may be offered. 6 



1 Smith v. Shattuck, 12 Ore., 862. 
9 Brill v. Flagler, 23 Wend. (N. 
Y.), 354. 

8 Heaffer v. New Era Life Ins. Co., 
101 Pa. St., 178. 

4 Gardt v. Brown, 113 111., 475; 
Bowenv. AUen, 113 111., 53; Wad- 
hams v. Swan, 109 111., 46; Wash- 
burn, Moen & Co. v. Chicago, G W 
F. Co., 109 111., 71; Ruff v. Jarretti 
U 111., 475; Courtney v. Hogan, 93 
111., 101; Wood v. Surrels, 89 111., 
107; Lucas v. Beebe, 88 111., 427- 
Gautiert v. Hoge, 73 III., 30; Emery* 
v. Mohler, 69 111., 221; Winnesheik 
Ins. Co. v. Colsgrafe, 53 111., 516; 
Ball v. Benjamin, 56 111., 105; Light^ 
hall v. ColweU, 56 111., 108; Lane v 
Sharpe, 3 Scam. (111.), 566. 

This rule is inflexible in regard to 



negotiable instruments. Walker v. 
Crawford. 56 111., 444; Daggett v. 
Gage, 41 HI., 465. 

When the suit is not between the 
parties to the suit, but between 
others, or between one of them and 
another, this rule is not applicable. 
Needles v. Hanifan, 11 111. App., 
303. 

6 Bulkley v. Devine, 127 111., 406; 
Bearss v. Ford, 108 111., 16: Ludeke 
v. Sutherland, 87 111., 481; Donlin v. 
Daegling, 80 111., 608; Tiernan v. 
Granger, 65 111., 351; O'Brien v. 
Palmer, 49 111., 72; Miller v. Ballard, 
46 111., 377; Wolf v. Willitts, 35 IU., 
88; White v. Merrell, 32 111., 511; 
Atchison, Topeka & S. F. R. R. Co. 
v. Goetz, etc., Co., 51 111. App., 151. 
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Second. If ambiguous or equivocal words have been used 
oral evidence may be introduced to explain the circumstances 
under which the instrument was made and the sense in which 
the words were employed. 1 

Where, however, there is no ambiguity, the legal meaning 
•cannot be varied by oral evidence of the understanding be- 
tween parties." 

Third. If the words are so ambiguous as to be unmeaning 
no evidence can be given to show what the author intended to 
say. The instrument is then void for uncertainty* 

Fourth. If a document has one distinct meaning in refer- 
ence to the case it must be construed accordingly and no evi- 
dence can be introduced to show another meaning. 4 

Fifth. If the language of the document, though plain in 
itself, will apply equally well to more objects than one, evi- 
dence may be given both of the circumstances of the case and 
of the statements made by the parties to the document as to 
their intentions relating to the subject matter of the docu- 
ment. 1 

Sixth. Where the document is of such a nature that the 
court will presume that it was executed with any other than 
the apparent intention, evidence may be given to show that 
it was in fact executed with its apparent intention. This is 
called evidence to " rebut an equity," that is to say evidence 
to rebut an equitable presumption. 8 



1 Converse v. Wead, 142 111., 132; 
Village of Hyde Park v. Andrews, 
87 111., 229; Fowler v. Redican, 52 
ill., 405; Marshall v. Gridley, 46 111., 
347; Baker v. Michigan, S. & N. I. 
R. R. Co., 42 111., 73; Reed v. Hobbs, 
2 Scam. (111.), 297; Graham v. Eisz- 
ner, 28 111. App., 269; Riebling v. 
Tracy, 17 111. App., 158. 

4 Steph. Digest of Evidence, Art. 
91. 

8 Moulding v. Prussing, 70 111., 
151; Palmer v. Albee, 50 la., 429; 
Heald v. Heald, 56 Md., 303. 

4 Kurtz v. Hibner, 55 111., 514; 



Sherwood v. Sherwood, 45 Wis., 
357; Jackson v. Sill, 11 Johns. (N. 
Y.), 201; Nostrand v. Moore, 52 N. 
Y., 12. 

8 1 Greenl. Ev., §§ 289, 290, 297, 
298; People v. Young, 72 111., 411; 
Holliday & BaU v. Hunt, 70 111., 
109; Trustee v. Colgrove, 4 Hun 
(N. Y.), 362; Morgan v. Burrows, 45 
Wis., 211. 

8 1 Greenl. Ev., §296; Steph. Digest 
of Evidence, 170; Van Houghton v. 
Post, 33 N. J. Eq., 344; Bank v. 
Fordyce, 9 Pa. St., 245. 
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§ 869, Same — Changing or contradicting documents by 
oral evidence.— It is a fundamental principle of the law of 
evidence that the contents of a written document cannot be- 
contradicted, altered, added to, or varied by parol evidence.' 
But this rule is subject to the following exceptions : 

First. Where the instrument is invalid, because of fraud 
or mistake, either in fact or in law; 9 illegal consideration or 
want of consideration;' that it was usurious; 4 that it is 
wrongly dated; 6 want of capacity in the contracting party ; 6 
that the instrument apparently absolute is not;' that an abso- 
lute indorsement is conditional; 8 that the signor of a joint and 
several note is surety only;' or any other matter which if 
proved would produce any effect upon the validity of the doc 
ument, or of any part of it, or which would entitle any person 
to any judgment, decree, or order relating thereto. 10 

Second. The existence of any separate oral agreement as to 
any matter on which the document is silent and which is not 
inconsistent with its terms, if from the circumstances of the 
case the court will infer that the parties did not intend the 
document to be a complete and final settlement of the whole 
transaction between them." 

' Steph Digest of Evidence, Art. stein, 27 III., 31; Kinzie v. Penrose, 

90; Greenl. Ev. , §§ 275-282; 2 Whar- 2 Scam. (111.), 515 
ton's Ev., §§ 920-927. 4 Hewitt v' Dement, 57 111., 500. 

Johnson v. Glover, 121 IU., 283; > Long v. Conkiin, 75 Mich., 32;. 

Hicks v. Stevens, 121 IU., 186; Wiley v. Sutherland, 41 LI., 25; 

Bradley v. Rees, 113 IU., 327; Ewing Cook v. Knowles, 38 Mich., 316. 
pV ^ d 0 °7? : 110 IU " 290; Sa PP v ' 6 Granl. Ev., §§ 28, 367. 
86 I r'«i 2 *Th 5885 V - We8t ° n ' 7 Knowles, 86 111., 1; 

86 111 91; Thorp v. Goewey, 85 III., Low v. Graff, 80 111., 360; Smith v. 

P fl oVn M 0 °. er ' 69 m - 221; Cremer * 71 m » 185; Tillson v. 

Packard v VanSchoick, 58 HI., 79; Moulton, 23 111., 648. 

fl5 DZ V a n tTTT' 2 Scam ' 8 Hil1 v ' bridge, 39 Mich., 439. 

515, Van Buskirk v. Day, 32 111., . Hedges v. Bowen, 83 111., 161; 

" « rr t * A ™ Stevens v. Otis, 58 Mich., 343. 

Buff v. Jarrett, 94 111., 475; Wolf » Greenl. Ev., 284, 285; Steph, 

v ttHiT^ DigestofEvidence,162. * 
Lgg 67 ill 500 R l ; l nmm V * nHartehorn v. Byrne, 147 111., 

CTIU 307 *l C0Ck V * Li8k ' 418 > The Pe <>ple v. Madison County, 

36* m£'i^!i V \ H / ne8 ' 54 IU " 125 IU " Drury v. Holden, 121 

wctf^^s^^? lI,l8 ■ c °- v - ^3o ; Bi aC kv. w. s . l .&p.r. 

VVolf, 37 111., 354; Morgan v. Fallen- R. Co., Ill 111., 357; Wright v. Gay, 
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Third. The existence of a separate oral agreement consti- 
tuting a condition precedent to the attaching of any obliga- 
tion under any contract, grant, or disposition of property. 1 

Fourth. The existence of a distinct subsequent oral agree- 
ment to rescind or modify any such contract, or disposition 
of property, provided such agreement is not invalid under the 
statute of frauds or otherwise. 8 

Fifth. Any usage or custom by which incidents not ex- 
pressly mentioned in any contract are annexed to contracts of 
that description unless the annexation incident to such con- 
tract would be repugnant to or inconsistent with the express 
terms of the contract.' 

Receipts for the payment of money are not " written instru- 
ments" within the meaning of this rule of evidence. They 
are merely matter of evidence and are only prima facie proof. 
Hence oral evidence may be introduced to explain and rebut 
them. 4 

§ 870. Same — Manner of proving oral agreement. — The 

proper way of proving an agreement by parol by a witness 
other than than the party is said to be to require the witness 
to state what was said, if anything, by either of the parties 
in the presence of the other, upon the subject. "When the 
witness cannot give the words of the parties he may state 
the substance of what was said but he must not be allowed to 



101 111., 233; Gammon v. Huse, 100 
HI., 234; Harvey v. Drew, 82 IU., 
606; Ball v. Benjamin, 73 111., 89; 
Kirkham v. Boston, 67 m., 599. 

1 Belleville Savings Bank v. Born- 
man, 124 111., 200; Robinson v. Ma- 
garity, 28 111., 423; Ottawa, etc., Ry. 
Co. v. Hall, 1 111. App., 612; Wilson 
v. Powers, 131 Mass., 539; Westman 
v. Krumweide, 30 Minn., 313; Mi- 
chels v. Olmstead, 14 Fed. Rep., 
219. 

s Marshall v. Gridley, 46 111., 247; 
Kennebeck Co. v. Augusta Ins. Co., 
6 Gray (Mass.), 204; Pratt's Admrs. 
v. United States, 22 Wall., 496; 
Brown v. Evernart, 32 Wis., 205. 



8 Howes v. Austin, 35 HI., 396^ 
Page v. Cole, 120 Mass., 37; Burger 
v. Farmers' Ins. Co. 71 Pa. St., 422; 
lGreenl. Ev., §§294,295. 

4 Stumpf v. Osterhage, 111 111., 82;. 
Richards v. Hadsall, 106 111., 476; Ro- 
senmueller v. Lampe, 89 111., 212;. 
Ransom v. Fox, 65 111., 204; Milliken 
v. Marlin, 66 111., 13; O'Brien v. Pal- 
mer, 49 111., 721; Elston v. Kenni- 
cott, 46 111., 187; Winchester v. 
Grosvenor, 44 111., 425; Carr Vi 
Miner, 42 111., 179; Osgood v. McCon- 
nell, 32 111., 74; Bissell v. Price, 16 
111., 408; Lyons v. Williams, 15 III. 
App., 27. 
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substitute his inferences from what was said or to state what 
was his understanding. 1 

§ 871. (3) Expert testimony offered.— As an exception 
to the rule that opinions relating to facts in issue, or relevant 
to the issue, are incompetent and cannot be offered in evi- 
dence, it is stated that: "Where there is a question as to 
any point of science or art, the opinions upon that point, of 
persons specially skilled in any such matter are deemed rele- 
vant facts and are competent evidence." a Such persons are 
called "experts."* 

Proof will be allowed to be made by expert witnesses only 
when the facts upon which such opinions are to be formed 
cannot be ascertained and made intelligible to the jury. 
Where the jury are as competent to form an opinion as an ex- 
pert witness, his opinion will not be received as evidence. 4 
The witness must have, from study and observation, acquired 
some special skill in the science or art in order that his opinion 
may be received in evidence. 6 And the words "science" or 
"art" include all subjects on which a course of special study 
or experience is necessary to the formation of an opinion. 9 
Handwriting is included herein. 

No special study or experience is necessary, and therefore 
no "expert" is required to testify whether or not in his opinion 
a man was drunk,' or to prove the state of the plaintiff's 
health, 8 or the value of real estate, 8 or the damage done by 

• St^f n Cla ^ t 1 6 ° 5 ' ° 0ulan ' 101 IU " 9 ^ H oener v. Koch, 

Staph. Dig. of Evidence, 101, 84 HI., 408; City, of Chicago v. Mc- 

s'tii- • ^ Given, 78 111., 347. 

P e opri S 43^ tra L R 'w. ^ T - 'Citizens' Gaslight & Heating Co. 

Proofin* Co J"p • Fir6 V - °' Brien - 19 IU - A PP- 231 ! Henr r 

139 P«nn« i . P °S 5ekal ' 130 IU "> Hall, 18 111. App. 343. 

M IU 93 U n T * I' C ° Ulan ' ' 1 Greenl - B *. 8«<>; S*Ph- Digest 

"6 P»fc. t » f lg9be6 ' 67 IU - of Evidence, p. I03n. 

A^^H^^ - Downs, 8, 111., 570; 

App 243 -ttazutt, 18 111. Parker v. Parker, 52 111. App., 333; 

< Lake Shore & M. S. R y . Co. v °°' " 53 DL 

B.&0.&C.R.R.CO. 149111 072- „ 

III., 329; Pennsylvania Co. v. . Chicago, ek, R. B. Co. v. Blake, 
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the overflow of water, 1 or what is meant by a contract to- 
erect a monnment,* or to prove the existence of a local 
custom.' 

The opinions of experts is not conclusive upon the jury, but 
is to be weighed like other evidence and it is said the jury may 
consider any other evidence in the case upon the subject on 
which the expert was called and that the court may so instruct 
them. 4 Furthermore, it has been held that the evidence of 
mere experts based simply upon a theory is entitled to little, 
if any, weight. 6 

It is said the tendency of the law is to broaden the applica- 
tion of the rule relating to proof by expert testimony. 8 

§ 872. Same — Laying the foundation — Hypothetical 
questions. — A witness cannot be permitted to give his opinion 
v as an expert until it appears, by a preliminary examination, 
that he is a person particularly skilled in that department of 
science or special matter in which his opinion is desired. And 
where he is called upon to testify from his experience and per- 
sonal knowledge it must be made to appear that he has trust- 
worthy knowledge of the facts involved, and upon which his- 
opinion is to be founded. 7 The questions which are directed 
to the witness in order to lay this foundation present a pre- 
liminary question of fact for the decision of the trial Judge as 
to the competency of such witness to testify as an expert. * 

The manner of putting questions to an expert witness is 
generally something like this : 

After having been required to state his name, age, resi- 

116 HI., 163; Galena & S. W. R. R. Co. 4 Chicago B. & Q. Ry. Co. v. Greg- 

v. Haalam, 73 111., 494; Ottawa Gas- ory, 58 111., 272. 

light & Coke Co. v. Graham, 35 111., 5 Peoria, etc., v. Peoria, etc., 10& 

346; Ohio & Mississippi R. R. Co. v. 111., 110; Johnson v. F. & M. R. R. 

Taylor, 27 111., 207; Ohio & Missis- Co., Ill III., 413. 

sippi Ry. Co. v. Long, 52 HI. App., « Thompson on Trials, §588. 

670 - ^ i Thompson on Trials, § 588; Chi- 

1 Ohio & Mississippi Ry. Co. v. ca »° & A - R - R - Co - v - S * & N * W * 

Long, 52 111. App., 670. R. R. Co., 67 IU., 142; Chicago, etc., 

, w « _ R. R. Co. v. Martin, 112 111., 16;. 

Sanford v. Rawlings, 43 111., 92. shannon v> ^ 86 moh ^ 557 . 

1 Wilson v. Bauman, 80 IU., 493. 8 Thompson on Trials, §§ 588, 323. 
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•dence, and occupation, the witness is required to state how 
long he has been engaged in such occupation, or is asked re- 
garding other matters tending to show the extent of his knowl- 
edge of the matters on which he will be called to state his 
opinion and then he is questioned like this : 

From your knowledge of (here state the nature of the matter in question) 
are you able to state the day (" value," " condition," "cause," or whatever 
it may be) of (here state matter similar to that in question)? 

If the witness answers affirmatively counsel then states an, 
assumed fact or condition based upon evidence theretofore 
offered in the case and and asks the witness to state his opin- 
ion thereon. 1 Hypothetical questions, however, must only 
assume the existence of facts, upon which there is substantial 
evidence tending to prove them. Furthermore, the facts and 
•circumstances upon which the expert is to base his opinion 
must be shown. He cannot be asked to state his conclusions 
of facts which have not been shown when question, nor can 
his testimony be based upon evidence which has been rejected. 
The hypothetical questions asked must be based upon assump- 
tions that are justified by evidence. 51 The question must be 
full enough to form a basis for an opinion and the hypothe- 



1 When laying a foundation for 
expert testimony it is proper to ask 
a medical expert what has been his 
own experience in regard to a cer- 
tain disease, for although the mat- 
ter of experience was not in issue, 
yet such question would tend to 
strengthen the testimony of the 
witness. Having been afflicted with 
the disease himself would tend to 
lead him to give special study to 
that subject. Chicago, etc., R. R. 
Co. v. Lambert, 119 III., 255. 

In an action for injury occasioned 
*y ejecting a child of six years from 
a train the plaintiff endeavored to 
prove that she was suffering from 
heart disease produced by the fright 
which she received when put off 



the train. It was held proper to 
ask a physician when testifying as 
an expert, whether fright would 
produce the heart trouble. Illinois 
Central R. R. Co. v. Latimore, 128 
111., 163. 

8 Harsh v. Payson, 107 HI., 868; 
Chicago, R. I. & p. R. R. Co. v. 
Mofflt, 75 111., 524; City of Decatur 
v. Fisher, 63 HI., 241; Truesdale 
Mfg. Co. v. Hoyle, 39 HI. App., 532; 
McFaU v. Smith, 32 HI. App., 463; 
White v. Bailey, 10 Mich., 155; 
Hitchcock v. Burgett, 88 Mich., 501; 
Grand Rapids, etc., R. R. Co. v. 
Huntley, 38 Mich., 587; VanDusen 
v. Newcomber, 40 Mich., 690; Stone 
v. Chicago, etc., Ry. Co., 66 Mich., 
76; Daniels v. Aldrich, 42 Mich., 458. 
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.sis must, for the purpose of the witness' consideration, be 
received by him as true. 1 

"Where the opinion asked does not require special skill, 
•experience, or study, such as distance, speed, value, state of 
health, intoxication, and other matters upon which all persons 
are informed, then it is not only unnecessary to call an " ex- 
pert witness" to testify thereto, but it is also unnecessary to 
lay a foundation for such evidence. Any witness may be 
asked in regard thereto without preliminary examination to 
show his knowledge or skill therein. 8 

§ 873. Same — Whether the expert to hear the evidence. 

— The old rule has been that a hypothetical case should be 
stated to the expert, which case should be substantially based 
upon the facts theretofore testified to in the case and that 
upon such facts the expert should found his conclusions, and 
that the expert should not be allowed to state his opinion 
based upon the evidence which he has heard given in the 
•case.' Other cases, however, hold that where the facts are 
not controverted the expert may be asked to state his opinion 
based upon the testimony as he has heard it. 4 But it would 
seem that the hypothetical question should not be omitted 
and the expert asked to state his opinion upon the evidence 
which he has heard unless he has heard all the testimony. * 



1 Girard Coal Co. v. Wiggins, 52 
IH.App.,69; Chicago, M. & St. P. 
R. R. Co. v. Pendall, 49 111. App., 
898. 

'Illinois Central R. R. Co. v. 
Swisher, 53 111. App., 411; City of 
Aurora v. Hillman, 90 111., 61; Chi- 
cago, etc., R. R. Co. v. Johnson, 103 
HI., 512; Johnson v. Freport, 111 
413; Dimick v. Downs, 82 111., 
#70; Parker v. Parker, 52 111. App., 
-333; Girard Coal Co. v. "Vyiggins, 52 
-HI. App., 69. 



'Woodbury v. O'Bear, 7 Gray 
(Mass.), 467; Jamison v. Drinkald, 
12 Moore, 148; DoLs v. Morris, 10 
Hun (N. Y.), 201; Butler v. St. 
Louis Life Ins. Co., 45 la., 93. 

4 Davis v. State, 35 Ind., 496; Guit- 
terman v. Liverpool, etc., S. S. Co., 
83 N. Y., 858; McNaulton's Case, 10 
Clark & Fin., 200. 

6 Carpenter v. Blake, 2 Lans. (N. 
Y.), 206; People v. Lake, 12 N. Y., 
358. 
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IX. Cro88~Moamination. 



876. 



877. 



§ 878. Same. 3. To develop new- 
matter favorable to the- 
cross-examining party. 

879. (c) Leading questions permis- 

sible. 

880. (d)The whole testimony of 

witness taken together. 



§ 874. (a) Time for, and importance 
of cross-examination. 
875. (b) Objects of cross-examina- 
tion. 

Same. 1. To sift, explain, 
or modify— Extent of 
the application to the 
rule. 

Same. 2. Discrediting 
witness. 

§ 874. (a) Time for, and importance of, cross-examina- 
tion.-— After one party has introduced the direct testimony of 
his witness, the opposite party is entitled to the privilege of 
a cross-examination of that witness. 

The right of cross-examination is considered of such im- 
portance that evidence will not be admitted where the other- 
party has not had the opportunity of cross-examining the- 
evidence elicited by the direct examination; but while the- 
right of cross-examination is a substantial one, yet its scope 
is largely within the discretion in the trial court and a judg- 
ment will not be reversed because certain questions were not. 
permitted to be asked on cross-examination, unless it appears 
that the party denied such right has been injured thereby. 
If he has, a judgement entered thereon will be reversed. 1 

§ 875. (b) Objects of cross-examination.— All examina- 
tion expends itself in three efforts : 

1. To shift, explain, or modify what has been said on the 
direct examination. 

2. To discredit the witness. 

3. To develop new matter favorable to the cross-examining 
party. ^ 

Eax3h of these objects will be in their respective order. 



•Cooper v. RandaU, 59 111., 317; 
Tudor Iron Works v. Weber, 129 
111., 535; Petrie v. Lane, 58 Mich., 
527; Sperry v. More's Estate 42 
Mich., 354. * 

In the last case the witness died 
after testifying in chief and before 



cross-examination. The evidence- 
adduced by the examination in chief 
was excluded. 

s 1 Greenl. Ev., 446; Stevens v. 
Beach, 13 Vt., 585; Hyland v. 
Milner, 99 Ind., 308; Baird v. Daily,. 
68 N. Y., 547. 
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§ 876. Same. 1. To sift, explain, or modify — Extent of 
the application of the rule. — The rule in this State is that a 
party on cross-examination is limited to the facts, elicited by the 
examination in chief, and that extend to all facts and circum- 
stances connected with the matters stated in such direct ex- 
amination. A party on cross-examination has no right to 
call out evidence which has no reference to any portion of the 
witness' testimony in chief. If the party wishes to examine 
such witness as to other matters he must do it by making the 
witness his own and should call him as such in the subsequent 
progress of the case. But whether the witness is subsequently 
called, or examined on such matters at the time he is cross- 
examined, be is nevertheless to be considered the witness of 
the cross-examiner as to such matters. 1 

Greater latitude will be allowed in the cross-examination of 
a witness who is himself a party to the suit than of a disinter- 
ested witness. This is especially true where fraud is charged. 
The latitude to be allowed rests largely within the discretion 
of the court, which discretion is to be exercised according to 
the circumstance of each particular case.' And no matter to 
what extent the court permits a cross-examination to be con- 
ducted, or to what limits it is restricted by the court, there will 
be no substantial error, unless it appears that the party 
objecting thereto has been injured thereby.' 



1 Hartshorn v. Byrne, 147111., 418; 
Hansen v. Miller, 145 HI., 538; Rig- 
don v. Conley, 141 111., 565; Achilles 
v. Achilles, 137 HI , 589; Maynard v. 
People, 185 111., 416; Anheuser, 
Busch Brewing Ass'h v. Hutmacher, 
127 111., 652; Birmingham Fire Ins. 
Co. v. Pulver, 126 IU., 329; Erie & 
Pacific Dispatch v. Stanley, 123 111., 
158; Bonnet v. Glattfeldt, 120 111., 
166; Black v. Wabash, 111 111., 351; 
Hurbut v. Meeker, 104 IU., 541; Peru 
Coal Co. v. Merrick, 791 111., 112; 
Bell v. Prewitt, 62 HI., 361; Chicago 
& I. R. R. Co. v. N. HI. & Iron Co., 
36 111., 60; Stafford v. Fargo, 35 IU., 
67 



381; Truesdale Mfg. Co. v. Hoyle, 39 
HI. A pp., 532; City of Mt. Vernon 
v. Brooks, 39 111. App., 426; Stevens 
v. Brown, 12 IU. App.. 619; Lloyd 
v. Thompson, 5 HI. App., 90; post t 
§877. 

9 Hollenbeck v. Todd, 119 HI., 543; 
Hanchett v. Kimbark, 118 HI., 121; 
Strohm v. Hayes, 70 111., 41; Mare- 
chall v. Laughran, 47 111. App., 29; 
Ottawa O. & F. R. R. Co. v. Mc- 
Math, 1 HI. App., 429. 

3 Cooper v. Randall, 59 111., 317; 
Stafford v. Fargo, 35 111., 481; Bir- 
mingham Fire Ins." Co. v. Pulver, 27 
111. App., 17. 
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§ 877. Same. 2. Discrediting the witness The rule is 

well settled in this country that a witness in a civil case may 
fce cross-examined as to specific facts which tend to disgrace 
or degrade him for the purpose of impairing his credibility 
although these facts are irrelevant and collateral to the main 
issue. The extent to which this may be allowed is within the 
sound discretion of the trial Judge, who commits no error un- 
less he abuses such discretion. 1 

The witness may claim the privilege of declining to answer, 
when the Court allows questions tending to disgrace or de- 
grade him, but when answers are called for which are mate- 
rial to the issue there is no privilege.' But the refusal of a 
witness to respond will always damage his credit in regard to 
so much of the direct testimony as it might have qualified.' 
Nevertheless a witness is entitled to be protected by the Court 
from unnecessary insult and abuse by counsel. 4 

The limit of the rule as recognized by all courts, is that a 
witness cannot be cross-examined as to matters which are 
purely collateral to the issues on trial with a view of thereaf- 
ter impeaching him by contradiction. 6 

Counsel will not be permitted to assume any material facts 
to be in issue which are not found to be by the jury, nor to 
assume that particular answers have been 'given contrary to 
the fact.' to J 

§ 878. Same. 3. To develop new matter favorable to, the 



* Ray v. Bell, 24 111., 444; Craig v 
Rohrer, 63 III., 325; Gilbert v. Bone 
TO 111., 341; 1 Greenl. Ev., 446. 

2 Steph. Digest of Evidence, 225; 
Gutterson v. Morse, 58 N. H., 165; 
Marx v. Hilsendeggen, 46 Mich.,' 
333; Player v. Burlington, etc., R.' 
R. Co., 62 Ga., 723; South Bend v. 
Hardy, 98 Ind., 577. 

3 Heath v. Waters, 40 Mich. 458 

* Toledo, W. & W. Ry. Co. v. Wil- 
liams, 77 III., 854. 

5 1 Thompson on trials, 468 
461; Central Ry. Co. v. Ailmon, 147 



It was at one time not an unusual 
practice for counsel to cross question 
a witness in relation to his former 
statements regarding his belief in a 
Supreme Being with a view of 
thereafter impeaching him by con- 
tradiction. People v. Ginness, 5 
Mich., 305. 

But this will not now be permit- 
ted in this State, because there are 
no religious tests of the competency 
of a witness. McAmore v. Wiley, 
49 111. App.,615. 

6 Haish v. Munday, 12 III. App , 
539. 
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cross-examining party. — As before said, 1 a party cannot 
cross-examine a witness as to matters not elicited , on the ex- 
amination in chief ; but when he interrogates the witness upon 
such matters he makes the witness his own and his examina- 
tion is then in chief on his own behalf. He should call the 
witness in his own behalf at a time subsequent to the cross- 
examination ; but in either event he has made the witness his 
own and will be bound to that extent and as to those matters 
by the rules governing him in regard to his own witnesses.' 
He is not necessarily bound by any matter material to the 
issue which he brings out in such examination, but may 
contradict it as he might contradict the testimony of any 
other witness. 8 But it seems that where a party on cross- 
examination interrogates a witness as to matters which are 
purely collateral and cannot arise under any issue raised in the 
case, he thereby makes the witness his own in regard to such 
matters and cannot contradict the testimony which he gives. 4 

§ 879. (c) Leading questions permissible. — While ques- 
tions suggesting the answer which the person asking the ques- 
tion wishes or expects to receive, or suggesting disputed facts 
as to which the witness is to testify, will not, if objected to by 
the adverse party, be permitted to be asked in the examination 
in chief or re-examination except by the permission of the 
court; 6 yet such "leading questions" may be asked on cross- 
examination. And counsel are not even bound to disclose 
the object of the questions. 0 



1 Ante, % 875. 

* Bonnet v. Glattfeldt, 120 111., 166; 
Waller v. Carter, 8 111. App., 511. 

8 Newberry v. Furnival, 46 How. 
<N. Y.) Pr., 139; 1 Thompson on 
Trials, 470. 

4 Kaler v. Builders, etc., Ins. Co., 
120 Mass., 833; Farnam v. Farnam, 
13 Gray (Mass.), 508; Fletcher v. 
Boston & M. Ry. Co., 1 Allen 
(Mass.), 9; 1 Thompson on Trials, 
470. 



* Ante, §842. 

6 Doran v. Miller, 78 111., 34; 
Phares v. Barber, 61 111., 271; Vroo- 
man v. Griffeth, 1 Keys (N. Y.), 53; 
Farmers' Ins. Co. v. Blair, 87 Pa. 
St., 124; Steph. Dig. of Evidence, 
Art. 128; Greenl. Ev., §§ 434, 435, 
445; 1 Wharton Ev. §§ 499-504. 

As to what is a leading question 
see Harvey v. Osborne, 55 Ind., 535. 
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§880. (d) The whole testimony of witness taken together. 

—The whole testimony of the witness, whether given in chief 
or drawn out by cross-examination, will be by the jury weighed 
and considered together. That which is given in chief will 
be contradicted, explained, enlarged, narrowed and modified 
by the legitimate cross-examination in the minds of the jury 
and will be considered to be evidence on the part of the party 
calling the witness and he cannot thereafter exclude such testi- 
mony. 1 

X. Redirect Examination. 

§ 881. For what purpose allowable.— The general rule is 
that after cross-examination of a witness the party who pro- 
duced him may re-examine the witness as to matters called out 
on cross-examination and it is within the discretion of the 
court to permit questions to be put to the witness touching 
new matters; but the party producing him has no right to 
such examination as to new matters over the objection of the 
other party without permission of the court. 9 

After a witness has left the stand he may be recalled for 
certain purposes as hereinafter shown. 8 

XI . Be- Gross- Examination . 

§ 882. A consequent right.— If the court permits new 
tnatter to be introduced on the re-examination of a witness 
the adverse party has a consequent right to further cross- 
examine the witness upon such matter. 4 

XII. Bebuttal. 

% 883 In what it consists,— After a plaintiff, having the 
burden of proof, has by the witness made out his case and the 

Campau v. Dewey, 9 Mich., 381; Mich., 604. 

Wilson v. Wagar, 26 Mich., 452; » Pos t § 884 

^278^ City Bridge C °" 46 4 Ste P h - <>f Evidence, Art. 

• City of'springfield v. Dalby, 139 ^ ^ § ^ 
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defendant has offered his defense, the plaintiff has then a right 
to offer evidence in rebuttal, that is to say he can disprove, 
repel, explain, or counteract by witnesses of his own, the evi- 
dence introduced by the defendant. Likewise witnesses pro- 
duced by the defendant may be examined by the plaintiff on 
matters not within the bounds of cross-examination and such 
witnesses will, to that extent, be the witnesses of the plaintiff, 
and such evidence will be his evidence in rebuttal of the evi- 
dence introduced by the defendant. Strictly speaking evi- 
dence in rebuttal must follow and be confined within the 
limits of the matters offered in evidence by the defendant ; 
but it is within the discretion of the court to admit evidence 
which is not strictly in rebuttal and such admission cannot 
generally be assigned for error. 1 

Surrebutted. — "Where a court has permitted the plaintiff to 
go beyond the limit of strict rebuttal and give evidence of 
matters which he should have brought forth on his examina- 
tion in chief, the defendant will then have the right of surre- 
buttal as to those matters, which surrebuttal should be con- 
fined to the matters brought out on rebuttal, but any depart- 
ure from this rule is likewise matter of indulgence and discre- 
tion of the court and not ordinarily subject to review.' 

XIII. Recalling Witness to Correct Testimony. 

§ 884. Discretionary with the court. — It is within the 
sound discretion of the court to permit a witness to be recalled 
for the purpose of correcting his own testimon}^ by examina- 
tion or cross-examination, or to refuse to permit or order a 
witness to be recalled for that purpose, or for the purpose of 
laying a foundation to impeach him by contradictory evidence 
as to prior statements. * Where impeaching testimony is given 



1 City of Sandwich v. Dolan, 141 
111., 430; Hodges v. Bearse, 129 111., 
87; Herrick v. Gary, 83 111., 85; 
Dimick v. Downs, 82 111., 570; Wick- 
enkamp v. Wickenkamp, 77 111., 92; 
Stolp v. Blair, 68 In., 541; Bois v. 
Henney, 32 111., 130; Chicago, etc., 
R- R. Co. v. Johnson, 116 111., 206; 
Black v. Wabash, etc., Ill 111., 351; 
Village of Harrin v. Wright, 103 
298; Huls v. Buntin, 47 111., 396; 



Montag v. Linn, 23 111., 551; King- 
man & Co. v. Glover, 53 111. App., 
139. 

If a witness on cross-examination 
emphatically denies certain matters 
he cannot be again called upon to 
testify to such matters in rebuttal. 
Winsiow v. Covert, 52 111. App., 63. 

s SaDdwich v. Dolan, 42 111. App., 
53. 

a Russell v. Martin, 2 Scam. (111.), 
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as to a witness.' statements he should be permitted to be 
recalled and examined as to such statements. 1 

XIY. Impeaching Witnesses. 



5 885. (a) How witnesses may be im- 
peached. 
886. (b) Impeaching testimony not 
evidence. 



§ 887. (c) Cross-examination of im- 
peaching witness. 



§ 885. (a) How witnesses may be impeached.— It is a well 
established rule of evidence that after a witness has been ex- 
amined in chief that his credit may he impeached in various 
modes other than that of exhibiting the improbabilities of his 
story by cross-examination. It is generally done in the fol- 
lowing manner : 

1. By directly disproving the facts, stated by him, by the 
testimony of other witnesses. 

2. By proof of his general bad reputation for truth and 
veracity. 9 

A witness can only be impeached by a direct attack upon 
his testimony and character. 3 A mere conflict of testimony 
is not what is meant by impeaching evidence. 4 The statement 
of the witness must be shown to be absolutely false, or else it 
must be shown that his statement will not be generally be- 
lieved by those who know him. If he has made contradictory 
statements on the trial, his evidence should be disregarded by 
the jury ; but the mere fact that a witness has made a contra- 
dictory statement out of court will not be sufficient to dis- 
credit him unless on his examination his attention has been 
called to the alleged contradictory statements, and the time, 
place and person to whom such statement was made particu- 
larly specified. This is called laying a foundation for im- 
peaching testimony by contradiction. 6 The reason for the 



492; Northwestern. R. R. Co. v. 
Hack, 66 111., 238; Brown v. Berry j 
47 111., 175; Lycan v. PeopJe, 107 
111., 423. 

1 Robertson v. Brost, 83 111., 116. 

3 Greenl. Ev., § 461; Chicago City 
Ry. Co. v. McLaughlin, 146111., 353; 
Loehr v. People, 132 111., 504; In the 



Matter of Noble, 124 111., 266; Gir- 
rord v. People, 87 111., 210; Northern 
L. Packet Co. v. Binninger, 70 111., 
571. 

3 Hansell v. Erickson, 28 111., 257. 

4 Baker v. Robinson, 49 111., 299. 

5 Atchison, T. & S. F. R. R. Co. 
v. Feehan, 149 111., 202; Myers v. 
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rule is that the witness must be given an opportunity to ex- 
plain the statements made out of court. 1 After a witness 
denies having made the alleged statement, such statements 
when relating to matter in issue may be proved by other 
evidence, and while this is an apparent exception to the rule 
that statements of witnesses are inadmissible in evidence, yet 
it is not an exception because the statement is not evidence 
in the case, but only foundation for impeaching the witness.* 
Where such contradictory statements are shown, the jury will 
consider what force shall be given to the testimony of the 
witnesses, but where the statements are in direct contradic- 
tion, the jury should reject the evidence, unless it is corrobo- 
rated by other testimony. The jury will disregard a witness* 
statements when it is believed he has sworn falsely.' 

The general manner of impeaching a witness is to prove by 
other witnesses that his character for truth and veracity 
among his neighbors is so bad that he is unworthy of belief. 
And it seems that his reputation need not be confined to the- 
time and place of his residence when the testimony is given, 
but may relate to a former time and in another neighborhood, 
the remoteness of which should s be considered among other 
circumstances. 4 The foundation for impeaching a witness by 
showing his bad reputation for truth and veracity has been 
reduced to a well known formula. The counsel introducing 



Parks, 95 111., 408; Richardson v. 
Kelly, 85 111., 491; Bock v. Weigant, 
5 111. App., 643; Quincy Horse Ry. 
Co. v. Gnuse, 137 111., 264; Aneals v. 
People, 134111,402; Chicago West 
Division Ry. Co. v. Ingraham, 131 
HI.,. 659; Brown v. Calumet River 
Ry. Co., 125111., 600; Northwestern 
R- R. Co. v. Hack, 66 111., 238; Miner 
v. Phillips, 42 III., 123; Root v. 
Wood, 34 111., 293; Chicago & A. R. 
R. Co. v. Lammert, 19 111. App., 
135. 

1 Morrison v. People, 52 111. App., 
483. 

'Butler v. Cornell, 148 III., 276; 
Chicago City Ry. Co. v. McLaughlin, 



146 111., 353; Lake Erie & W. R. R. 
Co. v. Morain, 140 111.. 117; Camp- 
bell v. Campbell, 138 III., 612; 
Western Manf. Mutual Ins. Co. v. 
Boughton, 136 111., 317; Chicago, R. 
I. & P. R. R. Co. v. Bell, Admr., 70 
111., 102; Cook v. Hunt. 24 111., 535; 
Tobin v. The Chicago City Railway 
Co., 17 111. App., 82. 

3 Chicago City Ry. Co. v. Mc- 
Laughlin, 146 111,, 353; Gulliher v. 
People, 82 111., 145; Hartford Life 
Ins. Co. v. Gray, 80 111., 28; Crabtree 
v. Hagenbaugh, 25 111., 233; Kerr v. 
Hodge, 39 111. App., 546. 

4 Corgan v. Frew, 39 111., 31; 
Brown v. Luehrs, 1 111. App., 74. 
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an impeaching witness first asks " Do you know the general 

reputation of among his neighbors for truth 

and veracity (in respect to the particular quality or conduct 
in question)? " 1 If the witness answer this question affirma- 
tively then counsel will ask, " What is that reputation, good 
or bad?" A witness may further state whether or not he 
would believe such person on oath ; but this is not compulsory 
in our courts as in the English courts, and he should not be 
permitted to volunteer testimony regarding the witness sought 
to be impeached where such testimony is objected to. 9 

It must be remembered that it is to the general reputation 
that the impeaching witness is required to testify, and not to 
particular facts. The inquiry must be confined to his general 
character for truth and veracity and the impeaching witness 
must be able to state what that character is. One is not per- 
mitted to testify to the character of another unless he knows 
the general character of such other person.' 

A party may not discredit his own witness' general rep- 
utation by showing that his general reputation is so bad as to 
render him unworthy of credit; 4 but where a witness has 
stated facts the party calling him may disprove such facts by 
other evidence and thereby discredit his testimony. In this 
case the impeachment of his credit is not direct but incidental 
and secondary only. 6 

§ 886. (b) Impeaching testimony not primary evidence.— 

The testimony that is offered to impeach a witness can be 
applied to that purpose alone and cannot in any case be used 
as primary evidence of the facts stated. 6 



1 The witness must not be asked 
to state, if he knows, the general 
reputation, etc. 

8 Laclede Bank v. Keeler, 109 111., 
385;Foulk v. Eckert, 61 111., 31s'; 
Crabtree v. Hagenbaugh, 25 111.,' 
233;Easonv. Chapman, 21 111., 33; 
Schattgen v. Holnback, 52 111. App.] 



3 Dimick v. Downs, 82 111., 570; 
Crabtree v. Kile, 21 III, 180. 

4 Rockwood v. Poundstone, 38 
111., 199. 

6 Rockwood v. Poundstone, 88 
111., 199. 

6 Howard v. Patrick, 38 Mich., 795. 
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§ 887. (c) Cross-examination of impeaching witness. — 

An impeaching witness may not only be cross-examined as 
to his means of knowledge regarding the general reputation 
of the impeached witness for truth and veracity, the grounds 
for his unfavorable opinion, etc., etc., 1 but his own reputation 
may be attacked in certain cases within the sound discretion 
of the trial Judge, * and his contradictory statements proved.' 

XV. Supporting Witnesses. 



, (a) When and how witness 
may be supported. 
Same — Cross-examination 
of sustaining witnesses. 



Same — Number of sup- 
porting witnesses. 



§ 888. (a) When and how witness may be supported. — An 

impeached witness may be sustained in the following manner : 
When his general reputation for truth and veracity has been 
shown to be bad, other witnesses may be called from his 
neighborhood to show that such reputation is good (and that 
they would believe him under oath), but when a sustaining 
witness is called a like foundation must be laid in regard to 
them. They must swear that they know his general reputa- 
tion for truth and veracity. 4 If the sustaining witness testi- 
fies that he does not know the reputation for truth and verac- 
ity of the impeached witness, although he has lived in the 
neighborhood for years, he may be further asked if he has 
ever heard it questioned. 5 

A witness impeached by contradiction cannot, however, be 
supported by showing that he has, out of court, made state- 
ments corroborating those he has sworn to in his testimony. 0 

1 Bates v. Barber, 4 Cush. (Mich.), mon wealth v. Ingraham, 7 Gray 

107; Hollywood v. Reed, 57 Mich., (Mass.), 146; Sloan v. Edwards, 61 

235; People v. Mather, 4 Wend. Md., 189; Morse v. Palmer, 15 Pa. 

(N. Y.), 229; Gulerettev. McKinley, St., 51. 

27 Hun (N. Y.), 320. 6 McLaughlin v. Salley, 46 Mich., 

* Dimick v. Downs, 82 111., 570; 219; Lenox v. Faller, 39 Mich., 226. 
Phillips v. Thorn, 84 Ind., 84; Stark 6 Stolp v. Blair, 68 111., 541; State 
v - People, 5 Denio (N. Y.), 106; v. Hendrick, 32 Kans., 559; Herrick 
Hollywood v. Reed, 57 Mich., 235. v. Smith. 13 Hun (N. Y.), 446; 

'State v. Lawlor, 28 Minn., 216; Hester v. Commonwealth, 85 Pa. 

™te, §884. St., 139. 

* Cook v. Hunt, 24 111., 535; Com- 
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Furthermore, the sustaining evidence must be applicable. 
A witness who has been impeached by showing contradictory 
statements cannot be supported by proving that his general 
reputation for truth and veracity is good. 1 

§ 889. Same — Cross-examination of sustaining wit- 
nesses. — Witnesses called to sustain an impeached witness 
may be cross-examined according to the rules governing the 
cross-examination of other witnesses. No testimony is evi- 
dence unless there has been opportunity for cross-examina- 
tion. 2 

§ 890. Same— Number of supporting witnesses.— It has 

been said that the number of sustaining witnesses after 
impeachment may be properly limited to the number of 
impeaching witnesses.' 



§ 891. (a) Is in the nature of circum- 
stantial evidence. 
892. (b) Inspection in court. 



XVI. Inspection or View. 

93. (c) Inspection out of court. 



§ 891. (a) Is in the nature of circumstantial evidence. 

—An " inspection " or < ' view " in the reception of evidence 
is the substitution of the eye for the ear, 4 and is to be regarded 
rather as a means of dispensing with evidence than 
evidence itself. That which the court or jury sees need 
not be proved. It is nevertheless invaluable as an ingredient 
of circumstantial evidence. 5 

§ 892. (b) Inspection in court — The manner of securing 
the inspection of documents has been hereinbefore pointed out. 6 



1 Brown v. Moores, 6 Gray (Mass.), 
451; People v. Olmstead, 30 Mich., 
431; Frost v. McCarger, 29 Barb. (N. 
Y0, 617; Wertz v. May, 21 P a . St., 

Contra.— Sweet v. Sherman, 20 
Vt, 23; Clark v. Bond, 29 Ind., 555; 
Isley v. Dewey, 71 N. C, 14; Haley 
v. State, 63 Ala., 83. 



2 State v. People, 85 N. Y., 390; 
ante. § 873. 

3 Hollywood v. Reed, 57 Mich., 
235. 

4 And. Law. Die, "Inspection." 
6 1 Wharton's Ev., §§ 345-7. 

6 A7ite, § 850, et seq. 
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The inspection of the body of the person is seldom required 
in civil cases except in actions for personal injury in which it 
is permissible to allow the plaintiff, while testifying as a wit- 
ness in his own behalf, to exhibit the injured part of his body 
for the purpose of showing the extent of his injuries, but 
while it is frequently resorted to in these cases, the court has 
no power to compel the person to submit to an inspection of 
his body. 1 

§ 893. (c) Inspection out of court. — It is within the dis- 
cretion of the trial court in civil cases to send the jury out to 
view the premises where an accident has occurred. ' And in 
cases for the condemnation of land the statute has made special 
provision therefor, which need not be recited here.' By the 
statute it is made the duty of the court to send the jury to 
examine the premises in such cases, but at what time in the 
progress of the trial they shall go rests wholly within the 
sound discretion of the court. 4 

A party dissatisfied with the action of the jury in inspect- 
ing premises must enter an exception thereto and assign the 
same as error in his bill of exceptions and thereby bring it to 
the attention of the court of review. 5 



XVII. Objections to Evidence, and Exceptions to the Rulings 
Thereon. 



§ 894. (a) Purpose of the objection 
and excption— Definition. 
895. Same. L The objection. 



§ 896. Same. 2. The ruling of 
the court. 
897. Same. 3. The exception. 



§ 894. (a) Purpose of the objection, and exception— Def- 



1 Peoria D. & E. Ry. Co. v. Rice, 
UOIll., 237; Parker v. Ensloe, 102 
HI., 272; HiUer v. Sharon Springs, 
28 Hun (N. Y.), 344; Hess "v. Low- 
rey, 122 Ind., 225; Mulhado v. 
Brooklyn City Ry. Co., 30 N. Y., 
370; Townsend v. Briggs, 99 Cal., 
481. 

2 Chicago, B. & Q. R. R. Co. v. 
Burton, 53 111. App., 69; Chicago, 



etc., Ry. Co. v. Leah, 41 IU. App. 
584; Elliott's Gen'IPr., 687. 

3 Rev. Stat., Chap. 24, If 124, § 9 
Ch. 47, 9, § 9; Culbertson v. Chi- 
cago, 111 111., 651; Tullis v. Hender- 
son, 26 IU., 442. 

4 Galena & S. W. R. R. Co. v. 
Haslam, 73 111., 494. 

» Chicago, P. & St. L Ry. Co. v. 
Leah, 152 111., 249. 
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inition. — During the progress of the trial, questions fre- 
quently arise as to the admissibility of evidence ; these ques- 
tions come within the province of the Judge for decision when 
his attention is called thereto by an "objection" made by 
the party affected thereby. 1 

If, when the Judge has ruled on any of these questions of 
law, either party is dissatisfied with such ruling and desires 
to have the same considered by a court of review, he must 
save the point by taking an u exception " which exception is 
entered by the reporter. a The trial of the case will, how- 
ever, proceed to verdict the same as if no objection had been 
made or exception taken.' 

It is because the Supreme Court will not review questions 
of fact and will only review " errors of law' ' brought to its 
attention that an exception must be taken. The Supreme 
Court will review nothing but what is presented to it upon 
the face of the record of the proceedings had in the case 
theretofore. The ruling of the court upon matters of evidence 
and all other collateral matters are not made a part of the 
record except by entering an exception to such ruling a nd there- 
after having it embodied in a bill of exceptions. 4 In order 
that this may be done three things must occur at the trial, 
and at the time the question arises. These three things are : 

1. The objection, 

2. The ruling of the court, and 

3. The saving of the exception. 

§ 895. Same. 1. The objection — It is a general rule that 
any objection, the subject-matter of which may be rendered un- 
objectionable by amendment, must be made at the time the cause 
for objection arises, and that in making the objection defects 
shall be specifically indicated by the objecting party, so that 

■ ZTI'^u m Ry ' Co -" ' Wolf > 360; Dwell- 

Rev fin * Exceptions; » *g House Ins. Co. v. Butterly, 133 

Rev. Stat, Ch. 110, 1F 60, § 59; <ff 61, Ul.,534; Merchants' Desp. Trans. Co. 

,q RlQ n orfn 0 v - Joesting, 89 111., 152; Reynolds v. 

« Crn ^ ' TX S * Ph ' P1 - **• Pahner & H °PP*r. ™ IU- 288; Allen 

147 TaT ru Pau I ^ Co., v. Nichols, Jr., 68 IU., 250; Brush v. 

147 111., 634; Chicago, P. & St. L. Seguin, 24 111., 254 
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the other party may correct it. 1 This rule is particularly ap- 
plicable to the introduction of evidence. If the form of the 
question or the manner in which evidence is introduced is- 
objectionable, an objection thereto must be made at the time 



1 General application of the rule. 
—An objection to the form of an 
action should be made at the first 
opportunity in order that the other 
party may amend it. Citizens' Gas 
Light, etc., Co. v. Granger, 118 III, 
266. 

An objection to the variance be- 
tween the averments in the declara- 
tion and the proof must be made on 
the trial so that the error may be 
corrected by amendment. McCor- 
mick Machine Co. v. Burandt, 186 
111., 170; Chicago, R., etc., Ry. Co. 
v. Clough, 134 HI., 586; Consolidated 
Coal Co. v. Wombacher, 134 HI., 57; 
Wight Fire Proofing Co. v. Pocze- 
kai, 130 111., 139; Schoonmaker v. 
Doolittle, 118 m., 605; Home v. 
Watton, 117 111., 130; Ladd v. Pig- 
ott, 114 111., 647; Alter v. Jaffrey, 
114 III, 470; Pry v. Pry, 109 IU., 
466; Pennsylvania Co. v. Lonlan, 
101 IU., 93. See also Pittsburgh, 
Ft. W. & C. R. R. Co. v. Reich, 101 
HI., 157; Indianapolis & St. L. R. 
R. Co. v. Ertes, 96 111., 470; Brannan 
v. Strauss, 75 IU., 234; Nelson v. 
Smith, 54 IU. App., 345; St. Louis 
Coal R. R. Co. v. Moore, 14 IU. App., 
510; Putt v. Duncan, 2 IU. App. , 461. 

An objection that the affidavit of 
claim is formaUy defective must be 
made in the trial court so that it 
may be corrected by amendment. 
McKenzie v. Penfield, 87 IU., 38. 

An objection to the introduction 
of a foreign statute in evidence be- 
cause it is not set out in the plead- 
ings must be made at the trial that 
the opposite party may have an op- 
portunity to amend. LouisviUe v. 
Shires, 108 111., 617. 



An objection to an affidavit of 
merits must be made before joining 
issue and going to trial upon the 
merits, by moving the court for 
judgment as in case for non-suit, or 
to strike the pleas from the files. 
McWiUiams v. Richland, 16 IU. 
App., 383. 

An objection that proof is not 
made of the execution of an instru- 
ment must be made at the time the 
instrument is offered in evidence. 
Lake v. Brown, 116 IU., 88. 

The objection that a deed was not 
properly acknowledged must be 
made at the time the deed is offered 
in evidence that the execution of the 
instrument may be proven by the 
rules of the common law, that is by 
proving its execution by the' signa- 
tures. Osgood v. Blackmore, 59111., 
261. 

An objection that a sheriff's deed 
has no placita showing in what 
court it was rendered, must be made 
at the time the deed is offered in 
evidence in order that an oppor- 
tunity may be afforded to cure the 
defect. Cottingham v. Springer, 88- 
111., 90. 

The objection to an abstract of 
title offered as evidence must be 
made at the time it is offered. Hein- 
senv. Lamb, 117 IU., 549. 

An objection that a record of a 
judgment does not show aU that is 
required must be made at the time 
the transcript is offered in evidence. 
People v. Gray, 72 IU. , 343. 

An objection that the foundation 
for the admission of evidence has 
not been properly laid must be made 
at the time the evidence is sought 
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and before the question is answered, 1 in order that it may be 
corrected. Furthermore, the objection in such cases must be 
specific; that is to say, it must indicate accurately wherein 
the objection lies so that the adversary will know what it is 
necessary for him to correct in case 'the court sustains the 
objection. A general objection, i. a mere objection to the 
admission of such testimony, is not sufficient.' If a specific 
objection to evidence is not made at the time when the objec- 
tion can be obviated by further proof it cannot avail as ground 
for reversing the judgment. * 

A specific objection should specify every objectionable feature 
of the evidence sought to be offered or of the manner in 



to be introduced that the omission 
may be corrected. Stookey v. 
Stookey, 89 III., 40. 

An objection to the admission of 
secondary evidence, when primary 
evidence might have been offered, 
must be made at the time such evi- 
dence is sought to be introduced. 
Moore v. Wright, 90 111., 470. 

The objection that a wife is in- 
competent to testify must be urged 
at the time the adversary seeks to 
call her as a witness. R. J. Gun- 
ning Co. v. Cusack, 50 111. App.. 290. 

An objection that a city ordinance 
offered in evidence was not shown 
to be duly passed and published 
must be specifically made at the 
time the ordinance is sought to be 
introduced. Boyle v. Village of 
Bradford, 90 III., 416. 

Wlmi rule does not apply.— & n 
objection that the note on which 
the action is brought is not due need 
not be raised by plea in abatement. 
The party suing thereon must show 
an indebtedness due at the time of 
the bringing of the action or he can- 
not recover. McCoy v. Babcock, 1 
HI. App., 415. 

1 Counsel should not be permitted 
either intentionally or negUgently, 



to allow questions to be answered, 
and then to interpose objections in 
those instances in which the answers 
are deemed harmful. Tucker v. 
Burkitt, 49 111. App., 278. 

s Chicago, P. & St. L. Ry. Co. v. 
Nix, 137 111., 141; Chicago & East- 
ern Ry. Co. v. Holland, 122 111., 461; 
First Nat. Bank v. Dunbar, 118 111., 
625; Bressler v. People, 117 111., 422; 
Sanderson v. Town of La Salle, 117 
111., 171; The Supreme Counsel, etc., 
v. Curd, 111 111., 284; Knight v. 
Sherman, 105 111., 49; Walsh v. 
Wright, 101 111., 178; Gillett v. 
Booth, 95 111., 183; Martin v. Cull- 
iver, 87 HI., 49; Clevenger v. Dun- 
away, 84 111., 367; Wright v. Smith, 
82111., 527; Galena & So. Wis. R. 
R. Co. v. Birkbeck, 70 111., 208; 
Jones v. McQuirk, 51 111., 382; Han- 
ford v. Obrecht, 49 III., 146; Gill- 
espie v. Smith, 29 111., 473; Sargeant 
v. Kellogg, 5 Gilm. (111.), 273; Cod- 
dington v. Hoblit. 49 111. App., 66; 
Boyer v. Yates City, 47 III. App., 
115; Western Union Tel. Co. v. 
Hope, 11 111. App., 289; Schroeder 
v. Walsh, 10 111. App., 38; Board of 
Education v. Taft, 7 111. App., 571. 

3 Stone v. Great Western Oil Co., 
41 III., 85. 
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which it is sought to be offered, because a specific objec- 
tion is a waiver of all objections based upon other facts not 
specified or relied on ; for in fact an objection not specified is 
waived. 1 

Waiver of objection. — Where an objection to evidence is 
such that it might be obviated by further proof or amendment, 
and the objection is not urged at the time the evidence is 
offered, such objection will be deemed to have been waived. 
This is because the law does not permit a party to sit quietly 
by and let incompetent evidence be given to the jury, or 
evidence in an improper manner, without objection and then 
urge the same as error in a court of review. A case will not 
be reversed for objectionable evidence which might have been 
rendered unobjectionable had the opposite party not negli- 
gently failed to offer an objection. It is too late to object for 
the first time in a court of review.' 

A general objection will be sufficient where the evidence 
sought to be introduced cannot, under any circumstance, be 



1 Terre, Haute & I. R. R. Co. v.. 
Voelker, 129 111., 540; Garrick v. 
Chamberlain, 97 III., 620. 

2 McLaughlin v. Hinds, 151 111., 
403: Consolidated Coal Co. v. Peers, 
150 III., 344; Helmuth v. Bell, 150 
III., 263; Whitehead v. Hail, 148111., 
253; Kelly v. City of Chicago, 148 
HI., 90; Chicago, etc., R. R. Co. v. 
Wedel, 144111., 9; Chicago, B. & Q. 
R. R. Co. v. Dickson, 143 III., 368; 
County of Du Page v. Comrs. of. 
Highways, 142 111., 607; Ransom v. 
McCurley, 140 111., 626; Weber v. 
Mick, 131 111., 520; Stone & Lime Co. 
v. City of Kankakee, 128 III., 173; 
Endsley v. Johns, 120 III., 469; 
Chicago W. Div. Ry. Co. v. 
Lambert, 119 111., 251; Hanna v. 
Hanna, 110 111., 53; Honore v. 
Wilshire, 109111., 103; Montague v. 
Self, 106 HI., 49; Warren v. Warren, 
105 III,, 538; Driggers v. Bell, 94 III., 
223; Carbine v. Pringle, 90 111., 302; 
SchiU v. Reisdorf, 88 III., 411; 



Wickenkamp v. Wickenkamp, 77 
111., 92; Littiech v. Mitchell, 73 111., 
603; Herrington v. McCollum, 73 
III., 477; Wilhelm v. People, 72 111., 
468; Board of Education v. Green- 
baum & Sons, 39 III., 609; Holbrook 
v. Coney, 25 111., 543; Peoria & 
Oquawka R. R. Co. v. Neill, 16111., 
269; Webb v. Alton & Marine Fire 
Ins. Co., 5 Gilm. (111.), 228; Gillham 
v. State Bank, 2 Scam. (111.), 245; 
Johnston v. Brown, 51 III. App., 
549;Strubel v. Hake, 14 III. App., 
546. 

{tule applicable to depositions.— 
Any objection to evidence offered 
in taking depositions which might 
be obviated by amendment must be 
urged at the time and the objec- 
tions specifically stated or it will be 
deemed to have been waived. Such 
an objection cannot be urged at the 
trial. Louisville v. Shires, 108 III., 
617. See note next page. 
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made unobjectionable. In such a case a specific objection is* 
not required, because it would be useless, and the law never 
requires that to be done which would be unavailing if done. 1 
General objections then do not go to any amendable deff^t, 
but to the competency, pertinency, relevancy, or materiality 
of the evidence offered. 2 "When the evidence is incompetent 
in any event or is objectionable for any other cause which 
cannot be removed by other evidence, a general objection is*, 
sufficient.' An objection to evidence must be urged by a 
party to be prejudiced thereby. It cannot be urged by one- 
party for the interest of others who do not complain. 4 

Objections to incurable evidence is not waived by not ob- 
jecting to it ; that is to say, any defect which is objectionable- 
generally as above shown, may be urged after the evidence is 
introduced. The reason for the rule is that not being amend- 
able, the opposite party is not injured by delay in urging 
the objection. 6 

The sufficiency of evidence to prove the issues may be ques- 
tioned at any time and in all courts. 8 

§ 896. Same. 2. The ruling of the court After the 

objection has been made there must be a ruling by the trial 
Judge on the question of law raised by the objection, for if 
there be no ruling the court above will have nothing to* 
review. 7 However, the failure of a trial Judge to rule defi- 
nitely upon the objection will not deprive the party of the 

Sidwell v. Schumacher, 99 111., 111., 290; Pardon v. Dwire, 23 111., 



426 



572. 



p iio f °T^ V< Chica 6°* etc -» B- 6 Kelsey v. Snyder, 118 111., 544. 

u>. 112 111.. 314; Wrought Iron The incompetency of a witness- 

fni ?n «7" ^'"rf Highways, need not be urged by objection at 

in n io'£L ' Wolcott v - Gibb «, »7 the time of the taking of depositions. 
m ? 118; Tracy v. People, 97 111., 101; . Such an objection may be made on- 

r^/;, o° g ;, 83 IU " 2325 the hearin «- Kelsey v. Snyder, 118- 

v. Goodell, 34 111., 429; Gammon v IU 544 

Huse, 9 111. App., 557. 6 Elston v. Kennicott, 52 111., 272. 

Hardin v Forsythe, 99 111., 313; * Kleinschmidt v. McAndrews, 117 

o Campbell v Campbell, 138 111., Mich., 278; People v. Murray, 52, 

612, Shoudy v. School Directors, 32 Mich., 289. 
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benefit of his exception. The silence of the Judge will be 
construed as admitting such matters against the objection. 1 

£ 897. Same. 3. The exception. — Following the overrul- 
ing 1 of an objection, the party who feels himself aggrieved 
muif '£ive formal notice that he intends to claim a benefit of 
his request or 1 1 objection ' ' in future proceedings. This is 
done by taking an exception, which is merely saying : 

" I will take an exception to the ruling of the court," " I 
take an exception," or " I except." This exception is 
entered by the reporter. 

The exception is of little or no value in the trial court, its 
chief purpose being to reserve the question for review on writ 
of error. 2 

It is a general rule (applicable to evidence as well as other 
matters), that in every case where an objection must first be 
made in the court of original jurisdiction that an 4 'exception" 
must be there taken ; no question is presented to the court of 
review for consideration unless the record shows that an ex- 
ception was taken. In fact no error can be assigned for the 
consideration of the court of review save on an exception en- 
tered. If no exception is entered, the objection will be deemed 
to have been waived.' 

Furthermore an exception must not only be entered, but 
it must be preserved in the record by the bill of exceptions 
prepared for the presentation of errors to the consideration of 

'Corning v. Wooding, 46 Mich., 145; Miner v. Phillips, 42 111., 123; 

44; Young v. Detroit, G. H. & M. Board of Education v. Greenbaum 

Ry. Co., 56 Mich., 430. & Sons, 39 111., 609; Metcalf v. Ed- 

' United States v. Breitling, 20 miston, 25 IU., 392; Mathews v. Ham- 
How. (U. S.), 252. ilton, 23 III., 470; Chicago, M. & St. 

8 City of Bloomington v. Legg, P. R. R. Co. v. Kendall, 49 111. App., 

Admr,, 131 111., 9; East St. Louis 398; Anglo-American Packing Co. 

Electric R. R. Co. -v. Cauley, 148 111., v. Baier, 20 111. App., 376. 
490; Village of Jefferson v. Chap- Where the error is once waived by 

man, 127 III., 438; Mount v. Scholes, failing to have an exception entered 

120 111., 394; Robbins v. Roth, 95 it is purely discretionary with the 

464; Allen v. Payne, 45 111., court as to a reconsideration of its 

339; Winslow v. Newlan, 45 111., action. Hill v. Harding, 93 111. , 77. 

68 
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the supreme court or otherwise. 1 An exception will not be 
presumed to have been taken merely because the Judge has 
signed the bill of exceptions. The fact that it was taken 
must be made to appear. 2 

The exception as preserved in the record should be specific 
and show by which party it is made, and when it relates to 
the admission of evidence, whether such exception was taken 
to the remarks of the Judge in respect to the admissibility of 
evidence, or in his refusal to allow the evidence, or in his 
allowing objectionable evidence, or allowing evidence to be 
offered in an objectionable manner. 3 The exception 
is made specific by its relation to the specific objec- 
tion and the ruling of the court thereon which preceded it. 

Exception can only be urged by a party prejudiced by the 
ruling of the court. 4 This and other matters relating to ex- 
ceptions and bills of exceptions will be hereinafter shown. 6 

XVIII. Striking Out and Withdrawiny Evidence. 

§ 898. (a) Power to strike out. § 902. (e) Curing error by striking 

899. (b) Striking out objectionable out or ^ mixxi ^ e vi- 

evidence. 

900. (c) Nature of motion to strike dence * 

out entire evidence. 90S. (f) Right to withdraw evi- 

901. (d) Effect of striking out en- dence. 

tire evidence— Power of 
court. 

§ 898. (a) Power to strike out — The trial Judge has, at any 
stage of the trial, the discretionary power to exclude improp- 
erly admitted evidence or to admit evidence subject to excep- 
tions. 8 This power may be exercised at any time before the 



'East St. Louis Electric Co. v. 
Stout, 150 111., 9; Chicago, P. & St. 
Louis Ry. Co. v. Wolf, 137 111., 360; 
Eastman v. People, 93 111., 112; 
Deitrich v. Waldron, 90 111., lis'; 
Tucker v. Burkitt, 49 111. App.| 
278; State Bank of Tonawanda v. 
Dawson, 49 111. App., 256. 

s Dickhut v. Durrell, 11 111., 72. 

The question whether an ex- 
ception was in fa?t taken at the 
trial is to be determined alone by 



the trial Judge. People v. Anthony, 
25 111. App., 532. 

3 Wickenkamp v. Wickenkamp, 
77 in., 92; Dickhut v. Durrell, 11 
III., 72. 

4 Tucker v. Burkitt, 49 111. App., 
278. 

6 Post, "BiU of exceptions." 

6 Maurice v. Warden, 54 Md., 233; 
Parker v. Smith, 6 Cal., 105; Mont- 
fort v. Rowland, 38 N. J. Eq., 181; 
Harbaugh v. Cycott, 33 Mich., 241. 
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cause is finally submitted to the jury. 1 The trial Judge can 
always take time to consider the evidence introduced, and 
when he finds error in its admission he can correct the error 
by removing the testimony from the case and cautioning the 
jury against giving it any weight or consideration in their 
deliberations. 5 

A court may exclude evidence which is merely cumulative, 
after a fact has been sufficiently proved.' But if evidence is 
excluded because of irrelevancy the irrelevancy must be clear. 4 

§ 899. (b) Striking out objectionable evidence. — When 
testimony is admitted without objection and it afterward 
appears to be inadmissible, the proper course for counsel to 
pursue is to ask the court to instruct the jury to disregard it, 
or in other words, to move the court to "strike it out. " 6 For, 
as above stated, without an objection being made to the rul- 
ing of the court no exception can be taken, and without a 
motion to strike out such objectionable evidence there will be 
no ruling of court thereon and there can be no relief except 
evidence in rebuttal. 

If evidence is stricken out which ought to remain, the party 
offering such evidence should except thereto and take advan- 
tage of the error by bill of exceptions. 8 If testimony is not 
responsive to the question asked a motion to strike it out 
should be made at the earliest opportunity. 7 

Evidence which is competent for any purpose whatever can- 
not be stricken out ; but if it is competent only for one pur- 
pose the adverse party will be entitled to have it limited to 
the purpose for which it is proper, by an instruction to the 
jury to that effect. 8 



1 Selkirk v. Cobb, 13 Gray (Mass.), 
313; Judge v. Stone, 44 N. H., 593. 

* Dykes v. Wyman, 63 Mich., 236; 
Imperial Fire Ins. Co. v. Shirraer, 
96 III., 580. 

8 Clement v. Brown, 30 111., 43. 

As to number of witnesses neces- 
sary to prove an undisputed fact, 
see ante, § 845. 



4 Granger v. Warrington, 3 Gilm. 
(111.), 299. 

6 Gillmore v. Pittsburgh, etc., Ry. 
Co., 174 Pa. St., 275 v 

6 Chicago, etc., R. R. Co. v. Einin- 
ger, 114 111., 79; Reynolds v. Phil- 
lips, 13 111. App., 557. 

1 Tucker v. Burkitt, 49 III. App., 
278. 

8 Jamison v. People, 145 111., 257. 
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Evidence which has been stricken out cannot be considered 
in favor of either party. The theory of the law is that it 
will be considered never to have been offered. 1 

§ 900. (c) Nature of motion to strike out entire evi- 
dence. — A motion to exclude the entire evidence from the 
iury, or a motion to instruct the jury to find for a party 
against whom evidence has been offered, is in the nature 
of a demurrer to evidence, and, like a demurrer, admits not 
only all the facts proved, but also what it tends to prove ; 
but such a motion is not subject to the technicalities re- 
quired in demurrer to evidence, and no judgment will be 
necessarily rendered against a defendant who moves to strike 
out all of plaintiff's evidence if such motion is denied." 

§ 901. (d) Effect of striking out entire evidence — Power 
of court. — The exclusion of the entire evidence from the jury 
is in effect an instruction in the nature of a nonsuit and it 
would seem that the practice should not be indulged. If 
evidence tends to prove an issue in the case it will be error to 
exclude it even though in the opinion of the court it may not 
be sufficient to authorize a verdict. , It is the province of the 
jury to determine the sufficiency of the evidence and such 
province should not be invaded by the court. 8 It is only when 
there is no evidence tending to support the alleged cause of 
action, or when by construing the evidence most strongly in 
the plaintiff's favor it fails to establish a right to recover, that 
the evidence should be taken from the jury and a verdict 

1 Hersey v. Westover, 11 111. App., the jury that the entire evidence be 



197 



excluded or an instruction directing 



8 Bartelot v. International Bank, the jury to find for him, and the 

119 111. , 259; Frazer v. Howe, 106 111. , same may be done both ways. East 

563; Lawrence v. Mutual Life Ins. St. Louis v. flynn, 119 III., 200; 

Co. of N. Y., 5 in. App., 280. Bartelot v. International Bank, 119 

If a plaintiff fails to give evidence 111. , 259. 

of a fact essential to his right of s Grimes v. Hilliary, 150 111., 141; 

action (or where such fact is not Crowley v. Crowley, 80 HI., 469; 

disputed) the defendant may take Merricksv. Davis, 65 III., 319; Smith 

advantage of such omission by sim- v. Gillett, 50 111., 290; Poleman v. 

ply presenting the court with an Johnson, 84 III. 269. 
instruction which he asks given to 
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directed. In such a case, however, it becomes the duty of 
the court to charge the jury that there is no evidence to sup- 
port the allegations of the plaintiff and that for want of such 
proof they must find for the defendant. The only thing the 
court can determine is the fact whether there is or is not evi- 
dence tending to prove the fact affirmed. If there is evidence 
it must go to the jury. 1 

§ 902. (e) Curing error by striking out or readmitting 
evidence. — If improper testimony has been admitted, the re- 
sulting error will be cured by the court thereafter striking out 
such objectionable evidence.' 

Likewise where evidence has been improperly stricken out 
and is thereafter readmitted, the error will be cured where it 
does not appear that the same could not be as well introduced 
after the exclusion as before. ' 

Furthermore where a court has once refused to strike out 
certain evidence which should of right be stricken out, and the 
same is thereafter excluded by the court, the party moving 
therefor has no ground for complaint. 4 

§903. (f) Bight to withdraw evidence. — It rests within 
the sound discretion of the trial Judge to permit evidence to 
be withdrawn or stricken out, especially where to do so will 
be harmless ; but if a party has introduced evidence against 
the objection and exception of the other party, he cannot as a 
matter of right thereafter, have it withdrawn or stricken out 
against the will of the other party. If, however, the court in 
its discretion permits such evidence to be withdrawn the oppo- 
site party can save an exception and assign the same for 
-error. 6 The withdrawal of evidence may not cure the original 

1 Poleman n. Johnson, 84 111., 269; 4 Weber Wagon Co. v. Kehl, 139 

Frazer v. Howe, 106 IU., 563, Smith 111., 744. 

v. Nevlin, 89 111., 192; Martin v. 6 1 Thomp. on Trials, § 722; Eili- 

•Chambers, 84 111., 579. ott's Gen'l Pr., § 593; Clinton v. 

' Chicago & A. R. R. Co. v. Fiet- Rowland, 24 Barb. (N. Y.), 634; 

sam, 123 IU., 518. Furst v. Second Avenue R. R. 

8 Wabash, St. L. & P. Ry. Co. v. Co., 72 N. Y., 542; Decker v. Bry- 

McDougall, 126 111., 111. ant, 7 Barb. (N. Y.), 182; Boone v. 
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error in admitting it and it is generally necessary for the 
court to also instruct the jury to disregard the evidence that 
has been withdrawn. 1 

Notwithstanding the evidence may be withdrawn and the 
jury instructed not to regard it, yet if it appears that the 
opposite party was prejudiced by the improper admission of 
the evidence struck out or withdrawn it will be sufficient error 
to procure a reversal." 

XIX. Reopening Case After Evidence All In. 

§ 904. Discretionary with the court After both parties 

have introduced all their evidence it yet rests within the discre- 
tion of the court, wisely exercised, to permit the case to be re- 
opened for the admission of new or further evidence, or to allow 
an admission made in the course of a trial to be withdrawn. 
This permission to reopen the case and produce further evi- 
dence may be granted after the argument of counsel has been 
begun or even after it is closed. In fact it may be permitted 
at any time before verdict, but not thereafter. Such further 
introduction must, however, work no injury to the ^opposing 
party and if evidence in chief is so introduced, cross-examina- 
tion and evidence in defense must be allowed. It will be 
error to permit one party to introduce further evidence with- 
out the knowledge of the other party.' 



Purnell, 20 Md., 607; Boyd v. State, 
17 Ga., 194; Gray v. Gray, 3 Iitt. 
(Ky.), 465. 

1 Wright v. Gillespie, 43 Mo. App., 
244; Hillistad v. Hostetter, 46 Minn., 
393; Dillingham v. Russell, 73 Tex., 
47; Waterman v. Chicago, etc., Ry. 
Co., 82 Wis., 613; Rooney v. Mil- 
waukee, etc., Co., 65 Wis., 397; 
People v. Wallace, 89 Cal., 158. 

2 Howe, etc., Co. v. Rosine, 87 111., 
105; Smith v. Kinkaid, 1 III. App., 
620; McAllister v. Detroit Free 
Press, 85 Mich.. 453; Erbin v. Loril- 
lard. 19 N. Y., 299; Pringle v. Lev- 
erich, 97 N. Y., 181. 



8 City of Sandwich v. Dolan, 141 
III., 430; Tucker v. People, 122 III., 
583; Mosher v. Rogers, 117 111., 446; 
Chamberlin v. Chamberlin, 116 111., 
480; Collins v. People, 98 III., 584; 
City of Elgin v. Ren wick, 86 111., 
498; Goodrich v. City of Minonk, 62 
III., 121; Sprague v. Craig, 51 111., 
289; Comstock v. Purple, 49 111., 160; 
Hunt v. Weir, 29 III., 83; Bloom v. 
Qoodner, 1 III. (Breese), 63; Wilborn 
v. Odell, 29 111., 456; Patrick v. Per- 
ryman, 52 111. App., 514; Mauzy v. 
Kinzel, 19 111. App., 571; Munford 
v. Miller, 7 111. App., 62; Windheim 
v. Ohlendorf, 3 111. App., 436. 
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XX. Election of Counts. 



§ 905. When to be made. — Where the pleading states the 
same substantial cause of action in different forms or counts 
and there has been no election before offering evidence, 
as to which count the plaintiff would rely upon, and evidence 
has been offered which applies to both, the court may permit 
a party to elect upon which count he will rely, or may permit 
him then to change an election previously made. 1 



907. (b) Scope of the argument. 

908. Same — How improper ar- 

gument availed of as 
error. 

§ 906. (a) Argument of counsel is a matter of right. — A 

party to a civil action has a right to be heard either by him- 
self or by counsel, not only on the testimony of his witnesses, 
but also in the argument of his case. The argument of a 
cause is as much a part of the trial as the hearing of the evi- 
dence. No matter how weak or inconclusive the case may be, 
if it is enough to present a disputed question of fact upon 
which he is entitled to a verdict of the jury, he has a right to be 
present, has a right to have the Judge present, and the argu- 
ment of his counsel presenting the case to the jury. This is 
not a matter of discretion on the part of the court, but is an 
absolute right to every party to the suit. 9 

However, it seems that where there is no disputed question, 
the evidence being all on one side of the case, the court may 
deny the right to argument, for the reason that there is noth- 
ing to argue.' 

The trial Judge has power to limit the time to be devoted 

' Roberts v. Leslie, 48 N. Y. Super. 378; Meredith v. People, 84 III., 479; 
(Jones & S.), 46; McCennan v. Mc- Douglas v. HiU, 29 Kans., 527. 



XXI. Argument of Counsel. 



§ 906. (a) Argument of counsel is a 
matter of right. 



909. (c) Order of making the 
argument. 



Dermid, 62 111., 468. 



3 Harrison v. Park, 1 J. J. Marsh. 
(Ky.). 170; Nedig v. Cole, 13 Neb., 



'Thompson v. People, 144 111., 39. 
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to the argument of counsel where ,the same Is not unreasonably 
restricted. It will be no ground for reversal, especially where 
no exception is taken to the action of the Judge in that regard. 1 
Permitting too great latitude to the argument of counsel, 
as the commenting upon matters not raised by the evi- 
dence, is as much a ground of error as the restriction of the 
argument within too narrow limits. 8 

§ 907. (b) Scope of the argument The general rule 

regarding the argument of counsel is that it must be confined 
to the facts brought out by the evidence. It will therefore 
be error for counsel to comment upon facts pertinent to the 
issue which have not been brought out in the evidence, pro- 
vided objection is made and exception is taken by the 
opposite party. The argument should be confined to a state- 
ment of the facts offered in evidence, with comments thereon 
and may extend to any legitimate inferences arising from all 
the evidence in the case, even though it be to accuse a witness 
of a commission of a crime. Seasonable freedom to debate 
an illustration will be allowed. The trial Judge has power to 
limit the argument, so long as favoritism and prejudice is not 
shown and neither party injured. Either party deeming 
tamself to be injured by the argument of opposite counsel can 
ask the court to restrict such argument and if not satisfied 
by the ruling of the Judge, may, upon exception, assign the 
same for error to a court of review.' 

In civil cases the jury are not the judges of the law as they 
are m criminal cases, and therefore it is the duty of the court 
to instruct the jury in regard to the law appicable in the case, 

People ^ Tl^'^o H^ er6dlth V * ^^PheUxv.Scharnwaber.llQm., 

2 Mavn v Wrf«Ai. ao „. , McDonald v. People, 126 111., 150; 

CarSht* v Wr gop ton Tm c T' V^' 102 ^ 2m 

285. ^opton, 25 Mich., linger v. People, 95 111., 394; Carfcier 

3 East- 9f T^jo n v * Lumber Co., 35 111. App., 
• & Q- R - R- Co. v. Perkins, 125 
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and counsel will not be permitted to read the law to the jury 
in civil cases and comment thereon. 1 

Counsel will not be permitted to procure the jurors to make 
calculations of amounts, or to make memoranda during the 
argument of the case to them. They may do so at their own 
instance if they choose, but cannot be directed or procured so 
to do by counsel.* 

§ 908. Same — How improper argument availed of as 
«rror. — It is the duty of the court, without waiting for an 
objection, to restrain counsel from undue latitude in their 
argument to the jury ; but where the opposite counsel deems 
the Judge to be too lenient in this regard, he can object to the 
manner or extent of the argument and procure a ruling of the 
Judge thereon. Whichever party the ruling of the Judge is 
against, may, if he deems himself to be prejudiced, have an 
exception entered and assign the same for error ; but although 
remarks may be improper or even culpable in themselves, 
they will afford no ground for reversal of the case, unless they 
work substantial injury. If the remarks were entirely super- 
fluous and uncalled for they will be treated as surplusage, but 
if they work injury to the party they will constitute sufficient 
error to obtain a reversal. Without objection and exception, 
however, the judgment will not be reversed, because of im- 
proper remarks in the argument of counsel. ' It is good prac- 



1 Wohlford v. People, 148 HI., 296; 
City of Chicago v. McGiven, 78 111., 
•847; TuUer v. Talbot, 23 111., 857; 
Nash v. Burns, 85 111. App., 296. 

'Lake Erie & W. R. R. Co. v. 
Middleton, 142111., 550; Indiana & 
St. Louig r, r Cq v Miller, 71 
111., 463. 

8 Vane v. City of Evanston, 150 
111., 616; Monmouth Mining & Manf . 
Co. v.Erling, 148 111., 521; Grand 
Lodge A. O. U. W. v. Beloham, 145 
HI., 808; Chicago City Ry. Co. v. 
Van Vleck, 143 111., 480; Joliet 
Street Ry. Co. v. Call, 143 111., 177; 
City of Chicago v. Leseth, 142 111., 



642; Smith v. People, 142 111., 117; 
North Chicago Street Ry. Co. v. 
Cotton, 140 111., 486; Marder, Luce 
& Co. v. Leary, 137 111., 819; Ken- 
nedy Bros. v. Sullivan, 136 111., 94; 
Raggio v. People, 135 111., 533; 
Chicago City Ry. Co. v. Pelletier, 
134 111., 120; Holloway v. Johnson, 
129 111., 367; Ochs v. People, 124 111., 
399; Chicago & A. R. R. Co. v. 
Dillon, 123 111., 570; Henry v. 
Centralia & Chester R. R. Co., 121 
111., 264; Felix v. Scharnweber, 119 
111., 445; Chicago, etc., R. R. Co. v. 
Johnson, 116 111., 206; Hennies v. 
Vogel, 87 111., 242; Chase v. City of 
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tice, where a counsel has taken in his argument a position that 
is not warranted by the pleading and evidence, for opposite 
party to request the Judge to instruct the jury upon such 
point, and thereby have the erroneous statements corrected. 
Where such a proceeding is competent it would seem to be 
preferable to taking the matter up for review on bill of ex- 
ceptions. ' 

§ 909. (c) Order of making the argument.— The order of 
making the closing argument usually follows the order of 
making the opening statement and offering the evidence; 2 
that is to say, the counsel of the party upon whom is the bur- 
den of proving the affirmative usually opens the argument to 
the jury, after which the counsel for the defense will reply. 
The general practice is then to allow the first arguing counsel 
to make furthur argument and close." This being the prac- 
tice, the counsel for the party having the affirmative to prove 
usually reserves for the closing argument the best points which 
he intends to make. Where there is more than one counsel 
for such party the argument is often divided, one — usually 
the junior — making the opening and the other the closing 
argument. 4 

Chicago, 20 111. App., 274; Chicago to cut off the advantage to be gained 
& A. R. R. Co. v. Bragonier, 13 111. by the plaintiff's closing argument 
App., 467. by refusing to reply to his opening 

1 Mayo v. Wright, 63 Mich. 82. argument, it was held in such case 
5 An *e> §§ 810, 814. that this could not be done and that 

3 McReynolds, v. Burlington, 106 it is the duty of the trial Judge to so 
111., 152; Williams v. Shup, 12 HI. regulate the argument as to give 
App., 454; Grand Rapids, etc., R. R. counsel the opportunity to fairly 
Co. v. Martin. 41 Mich., 667. present their case. Barden v. Bris- 

4 An ingenious counsel once sought cow, 36 Mich. , 254. 
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XXII. Province of the Court and Jury. 



§ 910. Proposition stated. 

911. (a) Questions of law for the 

court. 

912. Same — Suggestions o f 

.what are questions of 
law. 

913. (b) Questions of fact for the 

jury. 

914. Same — Suggestions o f 

what are questions of 
fact. 



§ 915. (c) Mixed questions of law 
and fact — Determina- 
# tion thereof. 

916. (d) Conflicting evidence 

weighed by jury. 

917. (e) Jury limited to facte 

proved. 

918. (f) What documents to be- 

taken to the jury room. 



» 910. Proposition stated—As a preliminary proposition 
it » stated that (a) " questions of law are for the decision of 
the court" and that (b) "questions of fact are for the deter- 
mination of the jury. " ' When applied to evidence it isstated 
oy our own Supreme Court that it is the province of the court 
to determine whether the evidence is admissible and the prov- 
ince of the jury to determine its weight and what, if anything 
it proves.' 6r 

§ 911. (a) Questions of law for the conrt.-It has been 
apt y said that all effort in judicial administration expends 
itself in two directions : (1) In ascertaining the ultimate or 
constitutive faets on which the rights of the parties depend, 
and (2) l n applying the law to such facts. 

In cases at law the jury ascertain the facts and the Judge 
applies conclusions of law to them. The Judge and the jury 
are i respectively independent in determining questions of law 
ana tact and neither can invade the province of the other. 
J-ne tacts having been ascertained by the jury, the Judge then 
applies the conclusions of law thereto, and this becomes the 
judgment of the court.' 

§912. Same— Suggestions of what are questions of law. 

fsuch questions as the following are questions of law which 
e court must decide; the court must decide upon the com- 

• Jf?L' 155 ' 156 - ° 1 Thompson on Trials, 1015. 

»tacy v. Cobbs, 88 III., 349. 
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potency of witnesses and of evidence; 1 it must decide upon 
the sufficiency of an answer of a witness to a question put to 
him;' it must decide upon the relevancy and admissibility of 
evidence;' it must construe the pleadings; 4 it must decide 
whether or not an instrument has been executed/ whether or 
not an instrument has been sealed,' and whether or not an 
instrument has been lost. 7 What is "due care" to be exer- 
cised by the plaintiff must be decided by the court. 8 And it 
must decide whether or not there is evidence upon a given 
point or whether the evidence establishes a cause of action." 

§ 913. (b) Questions of fact for the jury It is the 

province of the jury to decide upon all questions of fact, and 
this province cannot be usurped by the court. The jury must, 
in civil cases, accept the law from the court, for it is only in 
•criminal cases that a jury may judge of both the fact and 
the law. In civil cases the jury must be governed by the in- 
terpretation of the law as the court instructs them. They are 
simply to interpret and determine questions of fact when 
there is some evidence on which they can make such determi- 
nation. Furthermore their determination thereon will not be 
reviewed. 10 Questions of law only are reviewable in a court 
of error. 11 

§ 914. Same— Suggestions of what are questions of fact. 

— The credibility of witnesses and the weight to be given to 
testimony are questions of fact to be determined by the jury. 
In other words whether or not a witness will be believed and 



1 De Land v. Dixon, etc., Ill 111., 
323; Ault v. Rawson, 14 111., 484. 

'Chicago City Ry. Co. v. Mc- 
Laughlin, 146 111., 353. 

"Birmingham Fire Ins. Co. v. 
Pulver, 126 111., 329; Karnes v. B. & 
E. R. R. Co., 89 111., 269; Miller v. 
Metzger, 16 111., 390. 

4 Wallace v. Curtiss, 36 III., 156. 

5 Flynn v. Hathaway, 65 111., 462. 

6 Schwartz v. Herrenkind, 26 111. 



7 O'Neil v. O'Neil, 123 111., 861. 
8 Stratton v. Central City R. R. 
Co., 95 111., 25. 

9 Chicago, etc. v. Warner, 108 111., 
538; Poleman v. Johnson, 84 EL, 
269; Indianapolis & St. Louis R. R. 
Co. v. Estes, 96 111., 470. 

10 Herman v. Glass, 52 111. App., 
625; Town of De Soto v. Buckles, 40 
111. App., 85. 

11 See post, "Bill of Exceptions" and 
"Writ of Error." 
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to what extent, and whether the evidence is sufficient to prove 
the existence of a fact, are questions peculiarly within the 
province of the jury which cannot be determined by the court, 
and when determined by the jury, such determination will be 
accepted as final. 1 

Whether or not due care has been exercised by the plaintiff 
is a question of fact ;* that is to say, negligence is a question 
of fact and its existence is for the jury to determine.' Whether 
a servant is guilty of negligence is a question of fact. 4 Who 
are fellow servants is a question of fact. 6 Fraud and circum- 
vention are questions of fact. 6 Whether or not a railroad is 
operated to a certain point is a question of fact.* The suffi- 
ciency of evidence to prove an averment and whether or not 
there is sufficient evidence to warrant the inference of an im- 
plied promise are questions of fact which must be determined 
by the jury. 8 

§ 915. (c) Mixed questions of law and fact — Determina- 
tion thereof. — When the matter in controversy is a mixed 
question of law and fact the court will instruct the jury as to 
the law bearing upon the subject and the jury must apply it 



1 As to the credibility or truthful- 
ness, see Birmingham Fire Ins. Co. 
v. Pulver, 126 IU., 329; Massey v. 
Farmers', etc., 104 IU.. 827; Hart- 
ford Life Ins. Co. v. Gray, 80111., 
28; Lowry v. Orr, 1 Giim. (111.), 70; 
Ault v. Rawson, 14 111., 484; Singer 
Mfg. Co. v. Price, 26 IU. App., 415; 
Mississippi & Ohio R. R. Co. v. 
Harmes, 52 IU. App., 649. 

As to weight or sufficiency, see 
Longv. Little, 119 111., 600; Chicago, 
etc., v.Robinson, 106 IU., 142; Pitts- 
burg, etc., R. R. Co. v. Reich, 101 
UX, 157; Hartford Life Ins. Co. v. 
Gray, 80 HI., 28; Paton v. Stewart, 
78 HI., 481; Andreas v. Ketchum, 
77 HI., 877; Davenport v. Springer, 
63 111.. 278; Chicago, B.n& Q. R. R. 
Co. v. Dickson, 68 111., 151; Chicago 
City Ry. Co. v# Young, 62 IU., 238; 
Chittenden v. Evans, 41 111., 251; 



Martin v. Morelock, 32 III., 485; 
Johnson v. Moulton, 1 Scam. (IU.), 
532; Bonney v. Weir & Craig Mfg. 
Co., 51 IU. App., 380; Borwell v. 
Schultz, 50 111. App., 161; Sharp v. 
Babcock, 49 111. App., 404. 

8 Stratton v. Central City H. R. 
Co., 05 111., 25. 

3 Pennsylvania Co. v. Conlan, 101 
IU., 93; St. Louis Brewing Ass'n v. 
Hamilton, 41 111. App., 461; Cleve- 
land C, C. & St. L. Ry. Co. v. Bad- 
deley, 52 IU. App., 04. 

4 Missouri Furnace Co. v. Abend, 
107 111., 44. 

6 Chicago, etc., v. Moranda, 108 
111., 576. 

6 Shrimpton & Sons v. Dunaway, 
52 IU. App., 448. 

1 Ogden v. Kirby, 79 111., 556. 

8 Tascott v. Grace, 12 111. App., 
639. 
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accordingly and of themselves to the questions of fact. 1 For ex- 
ample, probable cause is a mixed question of law and fact in 
which the jury must determine the existence of the circum- 
stances alleged, and the court must determine whether they 
amount to probable cause. 3 In 'an alleged libel, also, it is for 
the court to decide whether the publication is capable of the 
meaning ascribed to it by an innuendo, and it is for the jury to 
determine whether such meaning was in fact ascribed. 1 
Reasonable time is likewise a mixed question of law and fact; 
but where the facts in any case are undisputed, then it be- 
comes purely a question of law for the decision of the court. 4 
A court may instruct the jury what facts are necessary to sus- 
tain an issue, but it is for the jury alone to determine whether 
such facts have been established by proof. 6 A court in this 
State cannot find the facts and direct a jury how to find its 
verdict. 6 If there is any evidence whatever (and of this the 
«ourt is to judge) its weight or sufficiency must be left to the 
determination of the jury upon preper instructions as to the 
questions of law. 7 

§ 916. (d) Conflicting evidence to be weighed by jury.— 

Where the evidence upon any question of fact is conflicting it 
is the duty of the jury to reconcile it if possible, but if not 
reconcilable they must then weigh it and reject such portions 
as they deem to be unworthy of belief. The court has no 
right to remark upon the weight of the evidence, nor to take 
from the jury the determination of questions of fact, but any 
remarks upon the weight of evidence will not be ground for 
reversal, because of error, unless the same are excepted to or 
preserved in a bill of exceptions. 8 



1 Bagley v. Grand Lodge of A. O 
U. W., 131 HI., 498; Cook v. Scott, 1 
Gilm. (111.), 333. 

2 Roy v. Goings, 6 111. App., 140. 

3 Hays.v. Mathers, 15 111. App., 30. 

4 Chicago, R. I. & P. R. R. Co. v. 
Boyce, 73 111., 510. 

5 Orne v. Cook, 31 111., 238. 

6 Baker v. Michigan S. & N. I R 
R. Co. 42 111., 73. 



1 Hutt v. Bruckman, 55 111., 441; 
Belcher v. Van Duzen, 37 IU., 281; 
Frazure v. Zimmerly, 25 111., 
202. 

8 Tedens v. Sanitary District, 149 
IU., 87; Heinsen v. Lamb, 117 111., 
549; Davis v. Hoeppner, 44 111., 406; 
Carpenter v. Ambrosom, 20 111., 170; 
Brandt v. McEntree, 53 111. App., 
467; City of Abingdon v. McCrew, 
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§ 917. (e) Jury limited to facts proved. — The jury, in 
arriving at its determination, must rely upon the facts intro- 
duced in evidence. It cannot go outside of the case for the 
purpose of getting facts upon which to base a verdict. 1 But 
this does not mean that the jury is obliged to accept a wit- 
ness' statement or the testimony as given. As above stated," 
the jury is to determine the credibility and weight of the evi- 
dence and if it is believed that a witness has exaggerated, it is 
not only the right but the duty of the jury to disregard the 
testimony of such witness in so far as it is unjustly exagger- 
ated.' In testing evidence the jury must depend upon their 
general knowledge as intelligent men and render a verdict 
according to the knowledge and judgment derived from 
experience, observation and reflection. 4 

§ 918. What documents to be taken by jury on retire- 
ing. — Under the common law the jury was not permitted 
to take any documents offered in evidence with it to the jury 
room except by the consent of the parties, but by force of the 
statute in this State all papers read in evidence, other than 
depositions, may be carried from the bar by the jury. 6 It is 
the duty of the court to see that the rights of the parties are 
protected in this matter and if there is undue leniency a party 
can enter an objection and preserve the same upon the record. 
Any objection, however, must be taken in apt time. It can- 
not be urged for the first time in a court of review. 0 

49111. App., 355. As to taking case 4 Kitzinger v. Sanborn, 70 111., 

from jury, see post, §§ 919, 923. 146. 

1 Stampofski v. Steffens, 79 111., 6 Rev. Stat., Ch. 110, T| 56, § 55. 
303. 6 Avery v. Moore, 133 111., 74; 

*Ante, §913. Hatfield v. Cheaney, 76 111., 488; 

8 Kiernan v. Chicago, S. E. & C. O'Neal v. Calhoun, 67 111., 219; Cox 

Ry. Co., 123 111., 188. v. Streisser, 62 111., 383. 
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XXIII. TaMng the Case from the Jury, i. e., Directing a 
Verdict; Demurring to Evidence; Moving for Nonsuit. 



} 919. (a) When the case to be taken 
from the jury. 
930. (b) How case taken from the 
1 jury. 

921. (c) Effect of taking case from 
jury. 



§ 922. (d) Directing a verdict. 
923. (e) How plaintiff may defeat- 
defendant's motion. 



§ 919. (a) When the case to be. taken from the jury 

When requested so to do, it is the duty of the trial Judge, 
before submitting the case to the jury, to decide, as a prelim- 
inary question of law, whether there is any evidence on which 
the jury can properly found a verdict for the party on whom 
the burden of proof rests, and if there is no evidence, then it. 
is the duty of the court to withdraw the case from the jury. 
When, upon considering the testimony offered on behalf of 
the plaintiff, in its most favorable light, there is no evi- 
dence tending to support his alleged cause of action— and it is 
the province of the Judge to determine whether or not there 
is any such evidence, 1 then it is the duty of the court to direct 
a verdict for the plaintiff. 2 

§ 920. (b) How case taken from the jury In proctice a 

case may be taken effectually away from the jury in three 
different ways, each having the same effect. The defendant 
may move for a nonsuit; he may demur to the evidence, or 
he may ask the court to instruct the jury to find for the de- 
fendant. By either demurring to the evidence, moving to 
exclude it, 1 or asking an instruction to find for the defendant, a 
question of law is raised to be decided by the court. This is 
whether there is evidence tending to prove the cause of action 
averred by the plaintiff. This question of law must of course 
be determined by the court. 4 



1 Ante, §§ 911, 912. 

a Frazer v. Howe, 106 III, 563- 
Smith v. Nevlin, 89 111., 192; Pole- 
man v. Johnson, 84 111., 269; Martin 
v. Chambers, 84 HI., 575; Sippiger 
v. Covenant Mut. Benefit Ass'n of 



III, 20 111. App., 595; Waller v. Car- 
ter, 8 HI App., 511. 

8 Ante, §§ 899, 900. 

4 Illinois Central R. R. Co. v. Lar- 
son, 326; Cothran v. Ellis, 125 111.,. 
496; Doane v. Lockwood, 115 W. r 
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§ 921. (c) Effect of taking case from the jury.— The 

effect of demurring to the evidence (or what is equivalent, 
moving for a nonsuit, or asking the jury to be instructed for the 
defendant) like any other demurrer admits the truth of what- 
ever evidence has been introduced and also of what it tends 
to prove, or the conclusions of fact which the jury may fairly 
draw from the same. 1 Furthermore where a defendant de- 
murs to the plaintiff's evidence he waives any evidence which 
may have been introduced tending to support his defense. 
He stands upon the evidence adduced by the plaintiff and 



490; Abend Case, 111 111., 202; Penn- 
sylvania Co. v. Conlan, 101 111., 93; 
Scates case, 90 111. , 586; Holmes case, 
94111,439. 

If the defendant does not raise a 
question of law by either of these 
means, but goes to the jury upon 
the facts, no question of law is pre- 
served in the record. Illinois Cen- 
tral R. R. Co. v. Larson, 152 111., 326; 
Cothran v. Ellis, 125 111., 496; Abend 
case, 111 IU., 202; Holmes case, 94 
111., 439; Scates case, 90 111., 586. 

And if he raises a question of law 
by demurrer or otherwise and the 
court rules against him he can ex- 
cept and take the matter up for 
review as in other cases. Roths- 
child v. Bruscke, 131 IU., 265. 

Practice on demurrer to evidence. 
—A demurrer to evidence must be 
in writing. It is not sufficient for 
the record to show merely that there 
was a demurrer and joinder in de- 
murrer. The demurrer must state 
facts and not merely evidence tend- 
ing to prove them and every fact 
and conclusion which the evidence 
tends to prove must be stated by 
the demurrer. Creach v. Taylor, 
2 Scam. (111.), 248; Gillham v. State 
Bank, 2 Scam. (111.), 248; Dormandy 
v. State Bank, 2 Scam. (111.), 236; 
Morris v. Indianapolis St. L. R. R. 
69 



Co., 10 111. App., 389. Either party 
may demur to the evidence of the 
other whether it be written or parol. 
If the evidence be written the ad- 
verse party demurring thereto may 
oblige the party offering the evi- 
dence to join in the demurrer, and 
if the testimony be by parol there 
must be a joinder in demurrer and 
if the parol evidence be loose or in- 
determinate or circumstantial, every 
fact and conclusion which the testi- 
mony conduced to prove must be 
distinctly admitted before a joinder 
can be demanded. 

A demurrer to evidence is entered 
upon the minutes of the court and 
either party may then move to 
assign it for argument. Indianapo- 
lis & St. L. R. R. Co. v. Link, 10 111. 
App., 292; 2Tidd's Pr., 865; 2 Swan's 
Pr., 898. 

A demurrer to evidence is not a 
"pleading" and does not work an 
estoppel. It is a part of the trial 
and may be ignored on another trial 
and the issues contested. Mitchell 
v. Bannon, 10 111. App., 340. 

1 Valtez v. Ohio & Mississippi Ry. 
Co., 85 111., 500; Phillips v. Dicker- 
son, 85 111., 11; Fenn v. Toledo, 
Peoria & Wabash Ry. Co., 59 111., 
349; Morris v. Indianapolis & St. L. 
R. R. Co., 10 111. App., 389. 
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calls for a judgment of the court whether or not such evidence 
is sufficient to sustain the plaintiff's cause of action. 1 

§ 922. (d) Directing a verdict. — The most general prac- 
tice, when the defendant deems the evidence of the plaintiff 
to be insufficient to sustain his cause of action, is to move that 
the jury be directed to return a verdict for the defendant. It 
is only where there is no evidence tending to prove the plaint- 
iff' s cause of action (and it is the province of the Judge to 
determine whether there is or is not such evidence) that the 
court has power to direct a verdict. The court cannot weigh 
evidence. It can merely determine the existence or non-ex- 
istence of evidence, and in determining that question, every 
inference which the jury might legitimately have drawn from 
the testimony must be regarded as admitted. If evidence 
exists which tends to prove the plaintiff's case the motion 
must be denied and the case submitted to the jury. The 
reason why the court may take the case from the jury and 
direct a verdict for the defendant is that there being no evi- 
dence tending to support the averments in the plaintiff's 
pleading, a judgment entered for the plaintiff would neces- 
sarily be so erroneous as to be set aside by a court of review.* 



1 Pratt v. Stone, 10 III. App., 633. 

1 Groninies v. St. P. Trust Co., 147 
111., 634; Eddy v. Gage, 147 III., 162; 
Gartside Coal Co. v. Turk, 147 111., 
120: People v. Seelye, 146 111., 189; 
Ames & Frost Co. v. Strachurski, 
145 111., 192; Stock Quotation Tel. 
Co. v. Chicago Board of Trade, 144 
111., 370; Arnold v. Bournique, 144 
111., 138; Wisconsin Central R. R. 
Co. v. Ross, 142 111., 9; Joliet, A. & 
N. Ry. Co. v. Velie, 140 111., 59; 
Weber Wagon Co. v. Kehl, 139 111., 
644; Lake Shore & M. S. Ry. Co. v. 
Bodemer, 139 111., 596; Ambler v! 
Whipple, 139 111., 311; Collar v. 
Patterson, 137 III., 403; Sack v. Dol- 
ese, 137 111., 129; Purdy v. Hall, 134 
111., 298; Hanchett v. Ives, 183 111., 
332; Craig v. Miller, 183 111., 300; 



Roden v. Chicago & G. T. Ry. Co., 
133 111., 72; Hall v. First Nat. Bank 
of Emporia, 133 111., 234; Chicago, 
St. L. & P. R. R. Co. v. Gross, 133 
111., 37; Pennsylvania Co. v. Ellett, 
132 111., 654; Huschle v. Morris, 131 
111., 587; Wight Fire Proofing Co. v. 
Povzekal, 130 111.. 139; Anthony v. 
Wheeler, 130 111., 128; Holloway v. 
Johnson, 129 111., 367; Chicago & A. 
R. R. Co. v. Adler, 129 111., 335; 
Anderson v. McCormick, 129 111., 
308; Hodges v. Bearse, 129 111., 87; 
Chicago & N. W. Ry. Co. v. Snyder, 
128 111., 655; Village of Auburn v. 
Goodwin, 128 111., 57; Hamburg- 
American Packet Co. v. Gattman, 
127 111., 598; People's Fire Ins. Co. 
v. Pulver, 127 111., 246; People v. 
People's Ins. Exchange, 126 111., 466; 
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When a motion that the jury be directed to find for the 
defendant is overruled and an exception thereto is entered and 
the subject taken up for review, the only question presented 
to the court above is whether or not there was evidence tend^ 
ing to prove the plaintiff's alleged cause of action ; that is to 
say, evidence from which, if credited, it might in legal con- 
templation be reasonably inferred the facts affirmed did exist. 1 
If, however, the defendant moves at the close of the plaint- 
iff's evidence that a verdict be directed and the motion is 
overruled, after which the defendant introduces evidence in 
defense and thereafter fails to renew his motion or ask that 
the evidence be excluded from the jury, the question whether 
as a matter of law there is evidence to establish the plaintiff's 
cause will not arise on the record, for the plaintiff's case may 
have been strengthened by the evidence of the defendant and 
that of the plaintiff in rebuttal. 9 

It is immaterial on which side the evidence is introduced. 
If there is evidence which tends to support the plaintiff's case 
the court cannot direct a verdict, but must submit the matter 
to the determination of the jury.' 

§ 923. (e) How plaintiff may defeat defendant's motion. 

— The defendant's motion that a verdict be directed (or what 
is equivalent, a motion for a nonsuit or demurrer to evidence), 
even though interposed on a sufficient ground may be de- 
feated by the plaintiff exercising his common law right of sub- 
mitting to a voluntary nonsuit, 4 or by getting leave of the 



Cothran v. Ellis, 125 111., 496; Chi- 
cago. M. & St. P. Ry. Co. v. Krue- 
ger, 124 111., 457; Lake Shore & M. 
S. R. R. Co. v. Brown, 123 HI., 162; 
Dartelott v. Int. Nat. Bank, 119 111., 
259; Pynchon v. Day, 118 111., 9; 
Whitford v. Drexel, 118 111., 600; 
Simmons v. Chicago, etc., 110 111., 
340; Chicago, R. I. & P. Ry. Co. v. 
Lewis, 109 m., 120; Cook v. Nor- 
wood, 106 111., 558; Harrigan v. C. 
& I. Ry. Co., 53 111. App., 344; 
Greenwich Ins. Co. v. Raab, 11 111. 
App., 636. 



1 Illinois Central R. R. Co. v. 
Nowicki, 148 111., 29. 

'Chicago City Ry. Co. v. Van 
Vleck, 143 111., 480; Harris v. She- 
bek, 151 111., 287. 

8 Pullman Palace Car Co. v. 
Laack, 143* III., 242. 

4 Harris v. Bean, 46 la., 118; 
Pleasant v. Fant, 23 Wall., 116. 
This must be done before the 
jury retires from the bar. Rev. 
Stat.,Ch. 110, IT 50, §49. 
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court to withdraw a juror.' Either of these methods will pre- 
vent a final determination of the case and leave the plaintiff 
entitled to a new trial. 

Furthermore if the plaintiff is prepared to do so he has a 
right to reopen the case and give further evidence. 9 



XXIV. Instructing {Charging) the Jury. 



§ 924. 
935. 
926. 

927. 

928. 

929. 

930. 

931. 

932. 
933. 

934. 



(a) Purpose of instructions. 

(b) Request for instructions. 

(c) Allowing or refusing in- 

structions—Marking — 
Modifying. 

(d) Instructions must be in 

writing. 

(e) Instructions must state 

rules of law only. 

(f) Requisites of an instruc- 

tion. 

Same — Not to assume 
facts not proven. 

Same— When great strict- 
ness necessary. 

(g) Form of an instruction. 

(h) Instruction need not be 

repeated. 

(i) Instruction directing a ver- 

dict. 



§ 935. Same— Directing a ver- 
dict for the plaintiff. 

936. Same— Directing a ver- 

dict for the defendant. 

937. (j) How the charge to the 

jury will be construed. 

938. (k) Erroneous instruction — 

" Error without prej- 
udice no ground for re- 
versal." 

939. (1) Errors cured by instruc- 

tion. 

940. (m) "Written instructions to 

be read to the jury. 

941. (n) Exceptions to instructions 

—How entered. 

942. (o) Instructions taken to jury 

room. 



§ 924. (a) Purpose of instructions Since the jury are 

not the judges of the law in civil cases it is the duty of the 
court to instruct the jury in that regard. The purpose of the 
instructions is to convey to the minds of the jury correct 
principles of law applicable to the evidence which has been 
placed before them in the case on trial and no more. An in- 
struction as contemplated by the law is an announcement by 
the court of the rules applicable to the particular case, which 
rules it is the duty of the jury to apply to the facts which 
they must find from the evidence in the case. 8 



1 Van Sycles v. Perry, 3 Robt., 621. 

3 Hunt v. Maybee, 27 N. Y., 266; 
May v. Hanson, 5 Cal., 360; Wads- 
worth v. Thompson, 18 Ga., 709; 
Larman v. Huey, 12 B. Mon. (Kv ) 
436. 



3 Illinois Central R. R. Co. v. 
Wheeler, 50 111. App., 205; First 
National Bank of Lanark v. Eiten- 
niiller, 14 III. App., 22. 
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approves he shall write in the margin thereof the word 
"given," and when he disapproves of the instruction asked he 
shall in the margin thereof write the word 4 'refused;" and he 
shall in no case after instructions are given, qualify, modify, 
or in any manner explain the same to the jury otherwise than 
in writing. 1 

Instructions embodying abstract and unnecessary propo- 
sitions of law may properly be refused. 3 But where an in- 
struction accurately states correct propositions of law appli- 
cable to the issues and evidence, the same cannot, without 
error, be refused, 3 unless the same proposition be substantially 
duplicated in another instruction given to the jury.* The 
court has a perfect right to refuse to give the instructions 
asked by counsel and prepare instructions of its own, prodded 
those asked are substantially embodied in those given, and if 
such is not the case the party asking the instruction must have 
an exception entered or he cannot assign the same for error. 6 
When a court declines to give proper instructions asked by the 
parties and prepares written instructions of its own, such in- 
structions must fairly state to the jury all the legal questions 
involved in the case and it must appear that no injury has 



1 Rev. Stat., Chap. 110, Tf 54, § 53; 
Wenona Coal Co. v. Holmquist, 152 
111., 581; Tobin v. People, 101 111., 
121; McKenziev. RemiDgton, 79 111., 

388. 

8 Illinois Central R. R. Co. v. 
Larson, 152 111., 326; Germania Fire 
Ins. Co. v. Hick, 125 111., 361;Rupley 
v. Daggett, 74 111., 351; Little v. 
Munson, 54 111. App., 437. 

The mere fact, however, that an 
instruction states abstract propo- 
sitions of law not predicated upon 
the evidence will not be ground for 
reversal of a judgment, unless it has 
misled the jury. Chicago, B. & Q. 
R. R. Co. v. Dickson, 143 111., 368. 

3 Bennett v. Connelly, 103 111., 50; 



Bartlett v. Board of Education, 59 
111., 364. 

An instruction may contain a 
correct proposition of law, and yet 
if stated augmentatively it will be 
properly refused. Burns v. People, 
126 111., 282. See post, § 929. 
"Requisites of Instructions." It 
does not follow that because an in- 
struction contains a correct propo- 
sition of law it shall be given. City 
of Chicago v. Moore, 139 111., 201. 

4 Field v. Crawford, 146 111., 136; 
Twining v. Martin, 65 111., 157; 
O'Reily v. Fitzgerald, 40 III., 810; 
Chicago & N. W. Ry. Co. v. Dun- 
leavy, 27 111. App., 488. 

5 Bromley v. Goodwin, 95 IU., 118. 



Digitized by Google 



§§ 927, 928.] WHERE ALL PARTIES PRESENT. 



1095 




been done by a refusal to give instructions asked by the party 
against whom judgment was rendered. 1 

It is not error for the court to modify an instruction so long 
as the sense or effect of it is not changed. If the modifica- 
tion made could not possibly have misled the jury then no 
reversible error has been committed. 5 

§ 927. (d) Instructions mast be in writing. — It is pro 

vided by the statute that no Judge shall instruct a jury in an 
civil case unless such instructions are reduced to writing. 

Nevertheless this rule only applies to instructions which 
purport to lay down some rule of law and does not apply to 
merely directing the jury in the form of their verdict. This 
may be done orally. 4 And by agreement of the parties, the 
Judge may orally instruct the jury on the whole case. If 
either party object such objection must be specifically stated 
and relied upon by exception thereto. 6 

Furthermore, the statutory rule is not applicable to the 
statement of the Judge in confining counsel in their argument 
to what is deemed to be the rules of law governing the case. * 

§ 928. (e) Instructions must state rules of law only. — 

The written instructions given by the court to the jury must 
not invade the province of the jury by directing it what 
weight shall be given to certain testimony, nor by indicating 
what inferences are to be drawn from evidence. The instruc- 
tions must correctly state propositions of law only which are 
applicable to the case and define the rights of the parties. 
The jury must be left to determine the inferences to be drawn 
from testimony, the weight to be given to evidence and the 

1 North Chicago Street Ry. Co. v. 5 Bates v. Ball, 72 111., 103; Gay- 
Loui 8 , 138111., 9. nor v. Pease Furnace Co., 51 IU. 

2 Chicago, etc., R. R. Co. v. Ben- App., 292; IUinois Central R. R. Co. 
genheimer, 116 111., 226; Kreigh v. v. Wheeler, 50 111. App., 205; City 
Sherman, 105 111., 49; Chicago, M. of Abingdon v. Meadows, 28 111. 
& St. P. Ry. Co. v. Snyder, 27 111. App., 442; Cincinnati, L. & C. R. R. 
A PP-. 476. Co. v. Ducharme, 4 111. App., 179. 

3 Rev. Stat., Ch. 110, «[ 53, § 52. 6 O'Hara v. King, 52 111., 304. 

4 Illinois Central R. R. Co. v. 
Wheeler, 149 111., 525. 
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existence or nonexistence of the facts alleged by the plead- 
ings in the'case as deduced from the evidence and whether or 
not there is a preponderance of evidence on the part of the 
plaintiff. The jury must not, in civil cases, be left to inter- 
pret the law. They must be accurately instructed in regard to 
it, for if they are misled in that regard such error will be 
ground for reversal in a court of review. 1 

An instruction submitting a question of law to the jury, 
though erroneous, will not be ground for reversal if, notwith- 
standing such instruction, the jury has given a correct answer 
and rendered a just and proper verdict.' 

§ 929. ( f ) Requisites of an instruction. — Instructions 
must not only be in writing, 3 but must be clear, precise, 
accurate, and, when taken together, must be sufficient. They 
should be drawn in the fewest and plainest words without 
repetition and in a consecutive and orderly manner in order 
that they be not misleading, for an instruction that is mislead- 
ing is erroneous. 4 Instructions "should be as few and as simple 



1 Rev. Stat., Chap. 110, If 52. § 51; 
Wenona Coal Co. v. Holmquist, 152 
111., 581; City of Chicago v. Moore, 
139 111., 201; Louisville, etc. v. 
Shires, 108 HI., 617; Phenix v. Cart- 
ner, 108 111., 207; Chicago v. War- 
ner, 108 111., 538; Schmidt v. Sin- 
nott, 103 111., 160; Chichester v. 
Whiteleather, 51 111., 259; Chicago 
and E. Ry. Co. v. Holland, 122 111., 
461; Village of Fairbury v. Rogers, 
98 111., 554; Richmond v. Roberts, 
98 111., 472; England v. Selby, 93 111., 
840; City of Aurora v. Pennington, 
92 111., 564; Skiles v. Caruthers, 88 
III., 458; Henderson v. Henderson, 
88 111., 248; Ludwig v. Sager, 84 III., 
99; Gilbert v. Bone, 78 111., 341; 
Roach v. People, 77 111., 25; Gowen 
v. Kehoe, 71 111., 66; Mitchell, 
Admr. v. Town of Fond du Lac, 61 
111., 174; Collins v. Waters, 54 111., 
485; Chapman v. Cawrey, 50 111., 
519; Ashlock v. Wilder. 50 III., 169- 



House v. Wilder, 47 111., 510; Illinois 
Central R. R. Co. v. Swearingen, 47 
111., 206; Myers v. Walker, 31 111., 
353; Humphreys v. Collier and 
Powell, 1 111. (Breese), 297; McLead 
v. Sharp, 53 111. App., 406; West 
Chicago St. R. R. Co. v. Groshon, 51 
III. App., 463; Beidler v. Fish, 14 
111. App., 624; Beidler v. Fish, 14 111. 
App., 29; American Ins. Co. of Chi- 
cago v. Crawford, 7 111. App.. 29; 
Hartley v. Lybarger, 3 111. App., 
524; Village of Warren v. Wright, 
3 III. App,, 602; Holly v. Augustine, 
2 111. App., 108; Chicago, B. & Q. R. 
R. Co. v. Boger, 1 111. App., 473. 

2 Consolidated Coal Co. v. Shaffer, 
135 III., 210. 

3 Ante, § 926. 

4 City of Sterling v. Merrill, 124 
111., 522; American Ins. Co. v.. 
Crawford, 89 111., 62; City of Free- 
port v. Isbell, 83 III., 440; Guardian 
M. L. Ins. Co. v. Hogan, 80 III., 35; 
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as possible and the practice of giving all the law applicable to the 
case in one instruction is advisable where the same can be done 
without tending to mislead or confuse the jurv. 1 However 
separate and distinct propositions of law should'not be blended 
at the expense of simplicity and clearness. 3 An instruction 
should not be prolix and argumentative as that would tend fo 
. mislead the jury and defeat the ends of justice.' It must not 
indicate the opinion of the court as to the weight of evidence 
or credibility of witnesses as that would calculate to influence 
the jury's finding. 4 

An instruction must relate to material matters put in issue 
by the pleadings and not merely to matters supplementary 
It must be germane to the case and relate to facts therein 6 



Adams v. Smith, 58 111., 417; Auro- 
ra Ins. Co. v. Eddy, 55 111., 213; 
Metzger v. Huntington, 51 111. App.,' 
377; Graham v. Eiszner, 28 111. 
App., 269; Bauchwitz v. Tyman, 11 
J|l. App., 186; Hunter v. Harris, 29" 
M. App., 200; Covert v. Nolan, 10 
m - App., 629; Keyes v. Fuller, 9- 
IU. App.. 528; Flanerty v. McCor- 
mick, 7111. App., 411. 

1 Hanchett v. Kimbark, 118 111., 
121; Springdale Cemetery Ass'n v.' 
Smith, 24 III, 4 SO. 

•Chicago, etc., v. Johnson, 103 
HI., 512. 

'Chicago, M. & St. P. R'y Co. v. 
OSallivan, 143 III., 48; Chicago, M. 

n. P ^ L % - C °- V - Kreu ger, 124 
UI., 45; Chicago, B. & Q R. R. Co . 

Earner, 123 111., 38; Phenix v 
Gartner, 108 111., 207; Elston & W. 

R- Co. v. People, 96 111., 584; 
Ihorp v. Goewey, Admr., 85 111., 
Wl; Ludwig v, Sager, 84 III., 99; 
Rockford Ins. Co. v. Nelson, 75 
r , ol 8; Thom P s <>a v. Force, 65 
y. I" ' d70: Chapman v. Cowrey, 50 
^111 52 2; Chittenden v - E ^ns, 48 

4 Langdon v. People, 133 111., 382; 
S*anv. People, 98 III., 610; Elston 



& W. G. R. Co. v. People, 96 111., 
584; Moore v. Wright, 90 111., 470; 
Reynolds v. Geeenbaum, 80 III., 416; 
Farme v. Badger, 79 III., 441; Skelly 
v. Boland, 78 111., 438; Andreas v. 
Ketcham, 77 111 , 377; Wright v. 
Brosseau, 73 III., 381; Town of Ha- 
vana v. Biggs, 58 III., 483; Great 
Western R. R. Co. v. Hansk, 25 III., 
241. 

5 Village of Jefferson v. Chapman, 
127 111 , 438; Chicago & A. Ry. Co. 
v. Bragonier, 119 111., 51; Chicago 
W. Division Ry. Co. v. Lambert, 
119 111., 255; Village of Sheridan v. 
Hibbard, 119 111., 307; International 
Bank v. Ferris, 118 111., 465; Peoria, 
etc., R. R. Co. v. Clayburg, 107 III., 
644; Eagle Packet Co. v. Fefries, 94 
111., 598; Miller v. Balthasser, 78 
111., 302; Hewett v. Johnson, 72 111., 
513; St. Louis & S. E. Ry. Co. v. 
Britz, 72 111., 256; Beseler v. Ste- 
phani, 71 111., 400; Chicago W. D. 
R. R. Co. v. Hughes, 69 111., 170; 
Wallace v. Curtiss, 36 III., 156; 
Rockford Ins. Co. v. Nelson, 65 111., 
415; Mitchell, Admr., v. Town of 
Fond du Lac, 61 111., 174; O'Brien v. 
Palmer, 49 111., 72; Illinois Central 
R. R. Co. v. McKee, 43 111., 119; 
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It must be based upon the theory of the case which is sup- 
ported by evidence and must not be based upon a hypothetical 
state of facts which there is no evidence to sustain. An in- 
struction based upon a mere abstraction should be denied. 1 



Dunlap v. Clark, 25 111. App., 573; 
Sullivan v. Dee, 8 Hi. App., 263; 
Knowlton v. Fritz, 5 HI. App., 217. 

An instruction which relates neith- 
er to the pleadings nor the evidence, 
will, be erroneous. East St. Louis 
P. &P. Co. v. Hightower, 93 111., 
189r 

1 Chicago West Div. Ry. Co. v. 
Ingraham, 131 111., 659;' Plumb v. 
Campbell, 129 III., 101; Pennsylva- 
nia R. R. Co. v. Connell, 127 111., 
419; Kellogg v. Boyden, 126 111., 
378; McGinnis v. Fernandes, 126 
111., 228; City of Sterling v. Merrill, 
124 111., 522; Calumet River Ry. Co. 
v. Moore, 124 III., 329; Sanders v. 
People, 124 111., 218; Pennsylvania 
Co. v. Marshall, 119 111., 399; 
Thompson, v. Duff, 119 111., 226; 
Chicago & N. W. Ry. v. Snyder, 117 
111., 376; Bressier v. People, 117 
111., 422; Hoguev. People, 117 111., 
291; Mosher v. Rogers, 117 111., 446; 
United States Rolling Stock Co. v. 
Wilder, 116 111., 100; Hannibal v. 
Martin, 111 111., 219; Chicago, R. I. 
& P. Ry. Co. v. Lewis, 109 III., 120; 
Moore v. People, 108 111., 484; Sel- 
leck v. Selleck, 107 III.. 389; Mis- 
souri Furnace Co. v. Abend, 107 
111., 44; Mitchell, v. Milholland, 106 
111., 175; Jacksonville v. Walsh. 106 
III., 253; Eames v. Rend, 105 III., 
506; Wabash, etc., v. Shacklet, 105 
111.. 364; Chicago, etc., v. Mills, 105 
111., 63; Bank of Montreal v. Page, 
98 III., 109; People v. Belt, 97 111., 
462; Germania Fire Ins. Co. v. 
McKee, 94 111., 494; Chicago, B. & 
Q. Ry. Co. v. Sykes, 96 111., 162; 
Hubner v. Feige, 90 111., 208; Howe 
S. M. Co. v. Layman, 88 111., 39: 



Wray v. Chicago, B. & Q. R. R. Co., 
86 111., 424; City of Freeport v. 
Isbell, 83111., 440; Bradley v. Parks, 
83 111.. 169; Plummer v. Rigdon, 78 
HI., 222; Andreas v. Ketcham, 77 
III., 377; Murphy v. Larson', 77 111., 
172; American v. Rimpert, 75 111., 
228; Pittsburg, etc., Ry. Co., v. 
Powers, 74 111., 341; Indiana & St. 
L. R. R. Co. v. Miller, 71 111., 463; 
Badger v. Batavia Paper Mfg. Co., 
70 111., 302; Illinois Central R. R. 
Co. v. Benton, 69 111., 174; Pollard 
v. People, 69 111 , 148; Chicago, B. 
& Q. R. R. Co. v. Lee, Admx., 68 
111., 576; Lowe v. Massey, 62 111., 
47; Holden v. Hulburd, 61 111., 280; 
Cotton v. Holliday, 59 III., 176; Chi- 
cago, B. & Q. Ry. v. Gregory, 58 
111., 272; St. Louis, etc., Ry. Co. v. 
Manley, 58 111., 300; Toledo, etc., 
Ry. Co. v. Ingraham, 58 III., 120; 
Cossitt v. Hobbs, 56 111., 231; Good- 
win v. Durham, 56 111., 239; Hol- 
comb v. Davis, 56 111.. 413; Piner v. 
Cooper, 55 111., 391; Weaver v. Ry- 
lander, 55 111., 529; Sprague, War- 
ner & Co., v. Hazenwinkle, 53 III., 
419; Parker v. Fergus, 52 111., 419: 
Chicago, R. I. & P. R. R. Co. v. 
Otto, 52 III., 416; Illinois Cent. Ry. 
Co. v. Weldon. 52 III., 290; Chap- 
man v. Cowrey, 50 III., 512; Baker 
v. Robinson, 49 111., 299; Ashlock v. 
Linder, 50 111., 169; Hassett v. John- 
son, 48 111., 68; Chicago & N. W. R." 
R. Co. v. Swett, 45 III., 197; Hite v. 
Blandford, 45 111., 9; County Court 
of Calhoun County v. Buck, 27 111., 
440; Songer v. Wilson, 52 111. App., 
117; City of Sumner v. Scaggs, 52 
111. App., 551; Borwell v. Schultz, 
50 111. App., 161; Finnell v. Walker, 
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But if there is any evidence, however slight, it may be the 
has* of at . instruction." Furthermore, where an instruction, 
or instructions, purports the whole case it or they must be 
based upon the whole of the evidence adduced by all of the 
parties. The court cannot select particular portions of the 
estimony instruct the jury thereon and ignore the other por- 
t.ons of the case. Such a course would be sufficiently erro- 
neous to obtain a reversal in a court of review when the same 
was properly preserved by exception and assigned for error in 
b. of exceptions.' And it is equally essential that an in- 

instruct the jury on a hypothetical case supposed to have 
been made by irrelevant testimony. Such an instruction 

• 2 W W fT b 6 en '° r - > The jury must be restricted t( > the 
ca^e made out by legitimate evidence.' 

§930. Same-Not to assume facts not proven—The 

court m giving an instruction must not assume the existence 
of a controverted fact, for that is within the province of the 
• Jury to determine from the evidence in the case/ The jury 

^In 'diversity v ^nT ^ "™ 89 IU " 566 = E ™° 

App 629 P T ' 28111 V - Geor « e ' 80 IU - 51: Ogden v . 

m L7™*1 , ^ reha11, 28 Kirby ' 79111.. 556; Frame v. Badger. 

I". Ap7 P 2 9 Co^' er * T ,8h ' W D1 - 513; Homes v - '« "I- 652; 
111. App 629 <^° lan ' 10 VaD Horn v - Bnmmgh., 62 III., 388 

m. ipp" S' 7 v " att0D ' 9 Chieag0 & N - w - R y- Co ' v - 

'Chicago etc R R rv> D 52 111., 441; Chittenden v. Evans, 41 
genheimer! 116 li, \f ' ^ Hovey v ' Thom P son & C °- 

1 Lake SW. * « o „ 37 IU - 538; Hi » v - Ward ' 2 G«ra. 

MiUer, us 111 ™. ? J T ' t,D ' 54 IU - A PP- 288 ' ATer ? *• 

M. S kv r„ « ' Uke Sh0re & Swords - 28 I»- App., 202; Lapp v. 

Chicago R I' 1° n D * ni " 162; Pinover - 27 A PP - "»i K"* v. 

A"ery, 109 111 „7 A ?• T ' Barber ' 21 IH - A PP- 638; Hinsdale- 

v. Schmidt "V ,* ° f ChlCag ° D °y |e Granite Co - T - Armstrong, 6 

IU iflo'.7. Q - R? - v - S y kes . «6 App., 852. 

«12i m1"T ^'r 1 '' 90 IU - 3Evans v - 80 111., 51; 

Ch^sny v w • " 111 ' 470; Leach r - NichoIs - 55 Dl - 273 - 

Martin v joh' oA ?° 430: 4 Martin v - John90D - 89 Iu - 537 - 
Vl Johnson > 89 "I- 537; Cal- > Langdon v. People, 133 III., 382; 
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must not be instructed as to what conclusions they shall draw,' 
but the instruction may assume the existence of an undisputed 
facts.' And may instruct the jury as to the legal effect of evi- 
dence admitted.' And may inform the jury that a certain 
state of facts constitutes negligence, without encroaching upon 
the province of the jury. 4 And may direct the attention of 
the jury to circumstances to be considered in determining the 
existence of certain facts;* but it must not caution the jury as 
to the giving of undue weight to the testimony of certain wit- 
nesses 'or party influenced by certain circumstances. Such 
matters are wholly within the province of the jury which 
must not be invaded by the court." 

§ 931. Same — When great strictness necessary, — In a 

case in which the evidence is closely conflicting or evenly bal- 
anced, it is particularly requisite that the instructions given 
by the court to the jury should be accurate and clear, so as to 
enable the jury to arrive at a correct conclusion. Nothing 



Hinckley v. Horazdowsky, 133 111. , 
359; Lake Shore & M. S. R. R. Co. 
v. Brown, 123 111., 162; Chicago, B. 
&Q. R. R. Co. v. Warner, 123111., 
38; Carpenter v. First Nat. Bank, 

119 III., 352; Chicago & A. R. R. Co. 
v. Bragonier, 119 111., 51: Chicago, 
St. L. & P. Ry. Co. v. Hutchinson, 

120 111., 587; Hank v. Brownell. 120 
III., 161; City of Elgin v. Beckwith, 
118 III., 367; Chicago & E. I. Ry. Co. 
v. O'Connor, 118 III., 586; St. Louis 
v. Kirby, 104 III., 345; Village of 
Harren v. Wight, 103 III., 298; Har- 
ris v. Connell, 80 111., 54: Martin v. 
Johnson, 89 III., 539; Logg v. Peo- 
ple, 92 III., 598; Thorp v. Geowey, 
85 III., 612; Kirby v. Wilson, 98111., 
240; Chicago, W. D. Ry. Co. v. 
Mills, 91 111., 39; Graves v. Colwell, 
90 III., 612; Chicago, B. & Q. Ry. 
Co. v. Harwood, 90 111., 425; Callag- 
han v. Myers, 89 111. , 566; Gohn v. 
Doerle, 85 111., 514; City of Chicago 
v. Bixby,84Ill., 82: Cusick v. Camp- 



bell, 68 111., 508; Wolcott v. Heath, 
78111., 433; Barrelett v. Belgard, 71 
111., 280: Olsen v. Upsahl, 69111., 273; 
Mitchison v. Cross, 58 III., 366; Dur- 
ham v. Goodwin, 54 III., 469; Has- 
sett v. Johnson, 48 III., 68; Clement 
v. McConneli, 14 111., 154; Walsh v. 
Aylsworth, 46 III. App., 516; Village 
of Warren v. Wright, -3 111. App., 
602. 

1 Graff v. Simmons, 58 III., 440; 
La Pointe v. OToole, 44 111. App., 
43. 

2 City of Chicago v. Moore, 139 
111., 201; Wallace v. De Young, 98 
III., 638; Illioois Central R. R. Co. 
v. Hammer, 85 111., 526. 

3 Stribling v. Prettyman, 57 111., 
371. 

4 Toledo, Peoria & Warsaw Ry. 
Co. v. Bray, 57 111., 514; Norton v. 
Volzke, 54 III. App., 545. 

5 Snell v. Cottingham, 72 111., 124. 
5 Frizell v. Cole, 29 III., 465. 
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should be permitted to reach the jury which will be inclined 
to mislead it in the application of the law, or to influence their 
verdict. This is particularly true in actions, the cause of 
which is based upon negligence. 1 

§ 932. (g) Form of an instruction. — In drawing an instruc- 
tion, in a case in which there is evidence to go to the jury, 
the court (or counsel) pre-supposes a state of facts based upon 
some theory of the case as raised by the pleadings and evi- 
dence leaving the jury to judge whether such state of facts 
does or does not exist and directs them that in such case 
they shall find in the manner indicated by the instruction. It 
is a common practice to begin an instruction by saying : 
/ "The court instructs the jury that if they believe from the 
/evidence that (stating here the theory of the case) they must 
find (or assess the damages, as the case may be) for the 
plaintiff (or defendant, as may be)." Subsequent instruc- 
tions are then begun by the words : ' ' The court further 
instructs," etc. This form of instruction does not tend 
to mislead the jury, but leaves them to their well established 
. right and duty to come to a fixed conclusion from the evidence 
\in the case and then apply the law as they are directed by the 
instruction based upon the state of facts which they deem to 
be proved. 8 



1 Gifford v. People, 148 111., 173; 
Toledo, St. L. & K. C. R. R. Co. v. 
Cline, 135 111., 41; Craig v. Miller, 
133 111., 300; Wilbur v. Wilbur, 129 
111., 392; Holloway v. Johnson, 129 
HI., 867; Swan v. People, 98 111., 
610; Stratton v. The Central City H. 
R. Co., 95 111., 25; Ruff v. Jarrett, 
94 III., 475; Phillips v. Roberts, 90 
111., 492; American Ins. Co. of Chi- 
cago v. Crawford, 89 111.. 62; Tole- 
do, W. & W. Ry. Co. v. Grable. 
Admr., 88 111., 440; Toledo, W. & 
W. Ry. Co. v. Moore, Admx., 77 111., 
217; Chicago, M. & St. P. Ry. Co. v. 
Mason, 27 111. App., 450; Town of 
Geneva v. Peterson, 21 Dl. App., 
454; Kadish v. Bullen, 10 111. App., 



566; Tantum v. Tantum, 5 111. App., 
598; Neuerberg v. Gaulter, 4 111. 
App., 348. 

2 Pennsylvania Co. v. Sloan, 125 
111., 72; Calumet River Ry. Co. v. 
Moore, 124 111., 329; Richmond v. 
Roberts, 98 111., 472; Bartlett v. 
Board of Education, 59 111., 364. 

An instruction to the jury to dis- 
regard false testimony by a witness 
should recite "that if the jury find 
that a witness has knoicingly or icil- 
fully sworn falsely as to any mate- 
rial fact it is at liberty to disregard 
his whole testimony, except where 
corroborated by other competent 
evidence." The words "know- 
ingly" or "wilfully" are necessary 
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It has been pronounced an unwise practice to select some 
expression of the Supreme Court in some other case and for- 
mulate it into an instruction, and the court should refuse to 
give an instruction the language of which is not applicable to 
the facts of the case being tried. 1 The language of the statute 
may be given in an instruction to the jury in a suit to enforce 
a statutory liability. If the adverse party desire a construc- 
tion of the language used he must ask the court for an 
instruction for that purpose, or any objection thereto will be 
deemed to have been waived. 3 There is no error, on the re- 
hearing of a case, to submit an instruction given at the former 
trial where the same is applicable to some theory based upon 
the evidence offered on the present trial, tfor will it be erro- 
neous to copy an instruction largely from the opinion of the 
court in passing upon the merits at the first trial, if the evi- 
dence on the present trial is so nearly the same -as not to 
change the rule of law governing the case. 3 

Counsel in drawing instructions and submitting them to the 
court should be careful to have them in proper form, for 
while the court has power to amend the instructions so re- 
quested to be given, yet he is not under any obligation so to do. 
Counsel take their chances of having the instructions which 
they present to the court given to the jury, or refused, as 
presented. 4 

§ 933. (h) Instruction need not be repeated All that is 

required in instructing the jury is that it be clearly instructed 



in order that the whole of the testi- 
mony shall be disregarded, for the 
rule depends upon the motive of the 
witness in making such statement. 
Quinn v. Rawson, 5 111. App., 130. 
As to what will not be a variance 
between an instruction and the dec- 
laration on which the suit is founded 
in an action based upon the giving 
of false testimony, see Bell v Sen- 
neff, 83111., 122. 

1 Smoke Consuming Co. v. Lyford 
123 111., 300. 



2 Town of Fox v. Town of Ken- 
dall, 97 111., 73. 

3 Kirby v. Wilson, 98 III., 240. 
An instruction given on a former 

trial between the same parties on a 
different form of action, cannot, 
however, be given to the jury in the 
present case. Harris v. Miner, 28 
111., 135. 

4 Rolfe v. Rich, 46 111. App., 406; 
Coney v. Pepperdine, 48 111. App., 
403. 
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on the principles of law applicable to the case as made by the 
pleadings and evidence. Therefore where the jury has been 
so directed by one or more instructions, it is no error to re- 
fuse an instruction which embodies nothing more than what 
has been already given in substance. An instruction need 
not be repeated, although the form of the different instruc- 
tions be different, yet if in substance they are the same, one is 
sufficient if it be so plainly and clearly drawn as not to mis- 
lead any ordinary jury. The court may properly refuse to 
repeat the statements of principles of law to the jury. Re- 
fusing to repeat an instruction is not error because it works 
no injury. 1 

§ 934. (i) Instruction directing a verdict. — As herein- 
before more particularly shown, where there is no evidence 
whatever tending to prove an issue, the jury should be so in- 
structed and they be directed to find a particular verdict 
specified by the court. 9 An instruction taking the case from 
the jury and directing it how to find when there is any evi- 



1 Atchison, T. & S. F. R. R. Co. v, 
Peehan, 149 111., 202; Gifford v. Peo- 
ple, 148 IU., 173; Dunham Towing 
and Wrecking Co. v. Dandelin, 143 
111., 409; Lake Erie & Western R. R. 
Co. v. Middleton, 142 111., 550; Web- 
er Wagon Co. v. Kehl, 139 111., 644; 
City of Chicago v. Moore, 139 111., 
201; Perrin v. Parker, 126 111., 201; 
City of Sterling v. Merrill, 124 111., 
522; Chicago, M. & St. P. Ry. Co. v. 
Prueger, 124 111., 457; Concordia 
Cemetery Ass'n v. Minn. & N. W. 
R. R. Co., 121 111., 199; Pennsylva- 
nia Co. v. Marshall, 119 111 , 399; 
Baird v. Trustees of Schools, 106111., 
€57; City of Bloomington v. Purdue, 
99 111., 329; Richmond v. Roberts, 98 
111., 472; County of Pliattv. Goodell, 
07 111., 84; Bulliner v. People 95 111., 
394; Boylston v. Bain, 90 111., 283; 
Gizler v. Witzel, 82 111., 322: Illi- 
nois Central R. R. Co. v: Goddard, 
Admr., 72 111., 568; Toledo, W. & 



W. Ry. Co. v. Lockhart, 71 111., 627; 
Jones v. Jones, 71 111., 562; Northern 
L. Packet Co. v. Binninger, 70 111.,' 
571; Chicago & N. W. R. W. Co. v. 
Button, 68 111. , 409; Chicago, R. I. & P. 
Ry. Co. v. Reidy, 66 111., 43; Davis v. 
Wilson, 65 111., 525; Rockford Ins. 
v. Nelson, 65 111., 415; Bourne v. 
Stout, 62 111., 261; City of Aurora v. 
Gillett, 56 111., 132; Kuhnen v. 
Blitz, 56111., 171; Cossitt v. Hobbs, 
56 III , 231; Henneberry v. Morse, 56 
III., 394; Calhoun v. O'Neal, 53 111., 
354; Chapman v. Cawrey, 50 111., 
512; Baker v. Robinson, 49 111., 299; 
Weyhrich v. Foster, 48 111., 115; City 
of Chicago v. Smith, 48 111., 107; 
McKichan v. McBean, 45 111., 228; 
Doth v. Smith, 41 111., 314; Mason v. 
Jones, 36 111., 212; Little v. Munson, 
54 III. App., 437; Illinois Agricultu- 
ral Co. v. Cranston, 21 111. App., 174. 

' Ante. § 919; Alexander v. Town 
of Mt. Sterling, 71 III., 366. 
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dence, be it never so slight, is erroneous, and so is an instruc- 
tion based upon a theory for which there is no evidence to 
support. 1 A court should never take a case from the jury by 
instructing it to find a particular verdict, unless the testimony 
is so conclusive in character as to compel it in the exercise of 
a sound legal discretion to set aside a verdict that might be 
returned in opposition to the instruction given. 3 

§ 935. Same— Directing a verdict for the plaintiff.— 

Where the facts introduced by the plaintiff's pleading and 
proof are admitted by the defendant, it is proper for the court 
to instruct the jury to find for the plaintiff, and where there 
is no direct admission on the part of the defendant, and the 
only evidence that is adduced is on the part of the plaintiff, 
it is proper for the court to instruct the jury that if they 
believe the evidence on the part of the plaintiff they must find 
for him. Furthermore, if an instruction is given in such gen- 
eral terras as that if the jury believe the plaintiff has made 
out his case as laid in his declaration they must find for the 
plaintiff is not open to objection. It does not make the jury 
the judge of the effect of the pleadings, but merely empowers 
it to determine whether the proof sustains the issues made by 
the pleadings and this is clearly within their province.' An 
instruction is proper which states that if the jury find from 
the evidence the defendant guilty as charged in the declara- 
tion, then the plaintiff is entitled to recover, and instructing 
them to find the measure of damages in such case. 4 And 
although it only contains the words " that if under the evi- 
dence and the instructions of the court, they find the defend- 



1 Cleveland, C, C. & St. L. Ry. 
Co. v. Baddeley, 150 111., 328; Chi- 
cago &N. W. Ry. Co. v. Snyder, 117 
111., 376; Bitter v. Saathoff, 98111., 
266; Chicago, B. &. Q. Ry. Co. v. 
Sykes, 96 III., 162; Protection Life 
Ins. Co. v. Dill, 91 111., 174; Van 
Duzor v. Allen, 90 111., 499; Chicago, 
B. & Q. R. R. v. Payne, 59 III., 534; 
Deshier v. Beers, 32 111., 368; Riedle 
v. Mulhausen, 20 111. App., 68. 



2 Lake Shore & M. S. Ry. Co. v. 
Johnson, 135 IU., 641. 

3 Monroe v. Snow, 131 111, 126; 
Ohio & Mississippi R. R. Co. v. Por- 
ter, 92 111., 437; Hubner v. Feieg, 90 
111., 208; Caveney v. Weiller, 90 III. , 
158; Spannagle v. C. & A. R. R. Co., 
31 111. App., 460; Leman v. Best, 30 
111. App., 323. 

4 Chicago, B. & Q. Ry. Co. v. 
Payne, 59 111., 534. 
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ant guilty then,' ' etc., giving the element of damages they 
may consider, the words 14 as charged in the declaration" 
will be implied by the language actually used. 1 But an in- 
struction to find for the plaintiff in case the facts stated in 
either of three counts are deemed to be proved, is erroneous 
when two of the counts are defective. 8 Furthermore, an in- 
struction which directs the jury that the plaintiff cannot 
recover unless the proof shows that he was in the exercise of 
proper care, is erroneous because it submits a question of law 
for the court, which he must decide for the jury and then 
leave the jury to find from the evidence whether or not the 
plaintiff was in the exercise* of such care.' An instruction to 
the jury that if it finds from the evidence that the negligence 
on the part of the plaintiff was slight as compared with that 
on the part of the defendant, they must find for the plaintiff, 
is no longer proper, since the rule of comparative negligence 
has been abrogated. 4 And the plaintiff must have been in 
the exercise of due care and must not, by his negligence, have 
contributed to the injury sustained. 6 

§ 936. Same — Directing a verdict for the defendant. — 

Where it is clear that the evidence offered on behalf of the 
plaintiff fails to make out a prima facie case when considered 
in its most favorable sense, it is proper for the defendant to 
ask and for the court to instruct the jury to find for the defend- 
ant. 6 But where there is evidence tending to establish plaintiff's 
right to recover, the court cannot invade the province of 
the jury to instruct them to find for the defendant. 7 In any 

1 Tudor Iron Works v. Weber, 129 111 111., 202; Alexander v. Cunning- 

Hl., 535. ham, 111 111., 511; Ayers v. City of 

8 Grand Tower Mfg. & Tr. Co. v. Chicago, 111 111., 406; Stumps v. 

Ullman, 89 111., 244. KeHey, 22 111., 140; Tefft v. Ash- 

'Stratton v. Central City H. R. baugh, 13 111., 602; Hoffman v. 

Co., 95 111., 25. See also ante,§ 911, Reiohert, 31 111. App., 558. See 

"Questions of Law for the Court." ante, § 919, Taking case from 

4 Ante, § 223. jury. 

6 See ante, § 224. 7 Miller v. Pence, 131 111., 122; 

6 People v. Madison County, 125 Guerdon v. Corbett, 87 111., 272; 

111., 334; Bryant v. Gallup, 111 111., Canning v. McMillan, 55 111. App., 

487; Abend v. Terre Haute, etc., 236; Stier v. Harms, 54 111. App., 

70 
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case, however, it will be proper for the defendant to ask, and 
the court to instruct the jury, that if it finds that a certain 
material fact is not proved by the plaintiff, it must return, a 
verdict for the defendant. 1 It is likewise proper in an action 
seeking to recover damages for an injury to the person of the 
plaintiff caused by the negligence of the defendant, where it is 
not made to appear by the plaintiff's evidence that he was in 
the exercise of ordinary care for his personal safety, nor that 
tjie defendant had done anything making risks more hazardous 
than they ordinarily were, to instruct the jury to find a ver- 
dict for the defendant.' 

A motion asking the court to instruct the jury to return a 
verdict for the defendant on the ground that the plaintiff has 
not shown a cause of action is in the nature of a demurrer to 
evidence and will be tested by the rules applicable thereto.* 

§ 937 (j) How the charge to the jury will be construed. 

— Every instruction given to a jury will be construed in the 
light of the evidence on which it was based. Different para- 
graphs of the same instruction will be read in connection with 
•each other and if together they state the law correctly, it 
will be a proper instruction. Furthermore where the charge 
to the jury contains several instructions they will be construed 
as a whole and although one may be slightly defective, yet if 
all taken tokether constitute a true statement of the law not 
inconsistent or misleading, it will be considered as a proper 
charge. But the instructions contained in the charge must 
be harmonious and not contradictory. 4 

§ 938. (k) Erroneous instruction—" Error without prej- 
udice no ground for reversal."— Prejudicial error in regard 



526; East St. Louis Connecting Ry. 
Co. v. Shannon, 52 111. App., 420. 

1 Phillips v. Dickerson, 85 111., 11; 
Laird v. Warren, 92 111., 204; 
Deshler v. Beers, 82 111., 368. 

2 Clark v. Wabash R. R. Co., 52 
111. App., 104. 

3 Ante, § 922; Pratt v. Stone 10 
111. App., 633. 

4 Wenona Coal Co. v. Hoimquist, 



152 111., 581; East St. L. Con. Ry. 
Co.v. Enright, 152 111., 24C; Hanni- 
bal, etc., v. Martin, 111 111., 219; 
Chicago, etc., v. Mills, 105 111., 63; 
Worden v. Salter, 90 111., 160; North- 
ern L. Packet Co., v. Binninger, 70 
111., 572; City of Abingdon v. Mead- 
ows, 2$ 111. App., 442; Sargeant v. 
Marshall, 28 111. App., 177. 
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to instructions will cause the verdict to be set aside and a new 
trial granted ; that is to say if an improper instruction is given 
to, or a proper instruction withheld from, the jury it is ground 
for new trial. 1 But if the only error committed in regard to 
instructions is in favor of the party raising the objection it will 
not be considered. It is a maxim of the law that " error 
without prejudice is no ground for reversal. ' ' "Where the judg- 
ment rendered is clearly right, regardless of an improper in- 
struction, or the omission of a proper instruction, there will be 
no reversal. An erroneous instruction which could not have 
misled the jury, or an instruction based upon incompetent evi- 
dence, which did not mislead the jury, or an instruction on 
mere abstract principles of law, will not be considered by a 
•court of review, because, although erroneous, the error was 
harmless. Error to be ground for reversal must have been 
such as to have influenced. the verdict to the injury of the party 
complaining thereof. 8 



1 Higging v. Lee, 16 III., 495.' 

8 CHara v. Chicago, M. & St. P. 
R. R. Co., 189 III., 151; City of 
Springfield v. Dalby. 189 IU. t 34; 
Chicago. P. & St. L. Ry. Co., v. 
Blume, 187 IU., 448; Waldron v. Al- 
exander, 186 111., 550; Penn Mutual 
Life Ins. Co. v. Reach, 184 111., 583; 
Avery v. Moore, 183 IU., 74; People's 
Fire Ins. Co. v. Pulver, 127 IU., 247; 
Fisher v. Benehoff, 121 111., 426; 
Brant v. Gallup, 111 IU., 487; Grier 
v. Puterbaugh, 108 IU., 602; Lock 
wood v. Doane, 107 111., 235; Village 
of Fairbury v. Rogers, 98 111., 554; 
Kirby v. Wilson, 98 111., 240; Alex- 
ander v. People, 96 III., 96; Rob- 
bins v. Roth. 95 111., 464; Peeples v. 
McKee, 92 III., 897; Chicago, B. & 
Q R. R. Co. v. Dickson, 88 IU., 431; 
Adams v. Russell, 85 III , 284; Roth v. 
Eppy, 80 IU., 283; Holcomb v.People, 
79 111., 409; McKenzie v. Remington, 
79 HI., 888; Smith v. Binder, 75 111., 
492; The Sterling Bridge Co. v. Ba- 
ker, 75 111., 139; Meyer v. Temme, 



Guardian, etc., 72 111., 574; Jones v. 
Chicago & I. R. R, Co., 68 III., 380; 
Mix v. Osby, 62 111., 193; Fuller v. 
Little, 61 III., 21; Adams v. Smith, 58 
111., 417; Lawrence v. Hagerman, 56 
III., 68; City of Champaign v. Pat- 
terson, 50 111., 51; Watson v. Wool- 
verton, 41 111., 241; Curtis v. Sage, 
35 111., 22; Norton v. Volzke, 54 111. 
App., 545; Dueber Watch Case Co. 
v. Young, 54 111. App., 383; East St. 
Louis Con. Ry. Co. v. Allen, 54 111. 
App., 32; McConneil v. Kibbe, 33 
111., 177; Coursen v. Ely, 37 111., 838; 
Boynton v. Holmes, 38 111., 59; Root 
v. Curtis, 38 111., 192; Potter v. Pot- 
ter, 41 111., 80; Clark v. Pageter, 45 
111., 185; Pahlmeen v. King, 49 III., 
266; Rankin v. Taylor, 49 111., 451; 
DeClercq v. Mungin, 46 111., 112; 
Simmons v. Nelson, 48 111. App., 
520; Coykendall v. Gradle & Stortz, 
46 111. App., 270; Birmingham Fire 
Ins. Co. v. Pulver, 27 III. App., 17; 
Fowler v. Peterson, 25 111. App., 81; 
Sells v. The Sandwich Mfg. Co., 21 
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Furthermore, one party cannot complain of an erroneous 
instruction on behalf of his adversary, where a similar one 
has been given at his own request. He will not be heard to- 
complain of a wrong principle which he has encouraged the 
court in stating to the jury. 1 Nor can a party complain 
where the court gives an instruction which is substantially the- 
same as the one asked.' Nor can he complain that a modifi- 
cation of an instruction is too favorable to him." 

A court has power of its own motion to give instructions- 
which will modify or supersede the ones requested and if such 
instruction as given correctly states the legal principles perti- 
nent and proper to be considered with the facts in the case, 
the party cannot be heard to complain that the instruction 
asked was not given. 4 A party is only entitled to have the 
jury instructed with accuracy and clearness in the law appli- 
cable to the case as made by the pleading and evidence. ' 

§939. (1) Errors cured by instruction.— Error in the 
admission of improper evidence may •sometimes be cured by a 
proper instruction directing the jury to disregard such evi- 
dence ; but the admission of improper evidence is not always 
cured by an instruction that the jury disregard it, for where 
the evidence is well calculated to make a strong impression 
upon the jury, that impression may not be entirely removed 
by striking it out or instructing the jury to disregard it. 
Whether the admission of improper evidence will be cured by 
an instruction to disregard it, depends upon whether the court 
of review can see that under the circumstances of the particu- 

111. App., 56; Lafollettev. McCarthy, 3 Harris v. McCasland, 29 111. 

18 111. App., 87; Rosenheim v. Fi- App., 430. 

field, 12 111. App., 302; Glenn v. 4 Pennsylvania Co. v. Rudel, 100 

Kays, 1 111. App., 480; Orr v. Jason, IU., 603; Manrose v. Parker, 90 111. 

1111. App., 439; Forbes v. Jason, 6 581; Meyer v. Meade, 83 111., 19;' 

111. App., 395. Brant v. Gallup, 111 111., 487. 

1 Snyder v. Snyder, 142 111. 60- Tne m odifications made should 

Keeler v. Herr, 54 111. App., 468. ' not be 8DOwn » DU t if shown the 

error wiU he immaterial. Manrose 

* Littleton, v. Moses, a man of v. Parker, 90 111., 581. 

color, 1 111. (Breese), 393; Town of 6 City of Chicago, v. Moore, 139- 

De Soto v. Buckles, 40 111. App., 85. IU., 201, 
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lar case the improper item of evidence has by the instruction 
been divested of its power to work harm ; if it has, the error 
has been cured ; if it has not, a new trial will be ordered. 1 

In like manner if an erroneous instruction has been given it 
may be cured by the giving of a proper instruction, but 
whether or not such error is cured depends upon whether the 
court of review can see, everything being considered, that the 
jury was not misled and that a proper verdict was rendered.' 
Where it is impossible for the Supreme Court to say that the 
jury did not follow the erroneous instruction, the error 
cannot be said to be cured. * 

An erroneous instruction tending to mislead a jury will be 
deprived of its power to work a reversal if by the jury's 
answers to special interrogatories it is shown exclusively that 
the jury was not misled by such instruction. 4 

All the instructions given in a case will be, by the court of 
review, considered as a series. What have been refused as 
well as what have been given will be considered in order to 
determine whether the court has committed an error in refus- 
ing an instruction, and all that have been given will be con- 



1 Hanewacker v. Ferman, 152 HI., 
321; Chicago, M. & St. P. R. R. Co. 
v. Kendall, 49 111. App., 398; Peck 
v. Cooper, 13 111. App., 27; Dencer 
v. Parsons, 8 111. App., 625; Cumins 
v. Leighton, 9 111. App., 186. 

* Toledo, St. L. & K. C. R. R. Co. 
v. Bailey, 145 111., 159; City of Elgin 
v. Joslyn, 136 111., 525; Chicago 
West Division Ry. Co. v. Ingraham, 
131 111., 659; Chicago & A. R. R. Co. 
v. Fietsam, 123 IU., 518; Chicago, 
etc., R. R. Co. v. Johnson, 116 111., 
206; Wabash, etc., v. Rector, 104 
HI., 296; Jarrard v. Harper, 42 111., 
457; Illinois Cent. Ry. Co. v. 
Swearingen, 47 HI., 206; Cleveland 
C C. & St. L. Ry. Co. v. Baddeiey, 
52 111. App., 94; Illinois C. R. R. Co. 
v. Gilbert, 51 HI. App., 404; Demme 
& Dierkes Furniture Co. v. McCabe, 
49 HI. App., 453; Sweet v. Leach, 6 



111. App., 212; Gale v. Rector, 5 III. 
App., 481; Daggett v. Ream 5 111. 
App., 174; Ottawa, O. & F. R. 
V. R. R. Co. v. McMath, 4 111. App., 
356. 

8 Stone & Lime Co. v. City of 
Kankakee, 128 111., 173; Piner v. 
Cover, 55 111., 391; Durham v. Good- 
win, 54 111. App., 469; Stowell v. 
Deagie, 79 111., 525. 

An instruction which is erroneous 
because of being too general in its 
application will be corrected by an- 
other instruction limiting its appli- 
cation when it is probable that when 
taken together the jury was not 
misled. City of Chicago v, Mc- 
Donough, 112 HI., 85; Kendall v. 
Brown, 86 IU., 387. 

4 Tucker v. Champaign County 
Agr. Board, 52111. App., 316. 
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sidered together in order to determine whether the jury has 
been misled by improper instructions. If, on the whole, sub- 
stantial justice has been done, the verdict will not be dis- 
turbed.* 

§ 940. (m) Written instructions to be read to the jury.. 

— After the instructions are prepared in writing by the court 
or by counsel for the parties, and approved by the court, the- 
same are read to the jury before it retires to the jury room to 
find its verdict. It is within the power of the trial Judge to- 
modify an instruction, even after it has been read to the jury 
if after being modified it is again read to the jury omitting 
the parts that have been erased.* 

It is presumed that an instruction is understood by a jury 
in the sense in which the language of the instruction wouldl 
commonly impress the mind.' 

§941. (n) Exceptions to instructions — How entered. — 

Objections to instructions must be urged in the trial court. 
They cannot be read for the first time in a court of review. 
Exceptions to the giving or refusing of any instruction may 
be entered at any time before the entry of final judgment in 
the case. It must be made to appear by the bill of excep- 
tions that an exception was taken to an instruction at the time 
such instruction was given, but by the prevalent practice an 
exception is not taken to an instruction at the time such 
instruction is read to the jury, but is urged as a ground for a 
new trial at the time a motion is made therefor and is there- 
after incorporated into the bill of exceptions as if such excep- 
tion had been taken at the time the objectionable instruction 
was given to the jury. 4 It must be made to appear that an 

1 St. Louis, A. & T. H. R. R. Co. Illinois C. R. R. Co. v. Modglin, 85- 

v. Barrett, 52 111. App., 510; Webber 111., 481; Toledo, P. & W. R. R. Co. 

v. Indiana Nat. Bank, 49 111. App., v. Parker, 78 111., 526; Strickfadden 

336. & " v. Ziprick, 49 111., 286; Illinois Cent. 

• Wells v. Ipperson, 48 IU. App., R. R. Co. v. Garish, 39 111., 870;. 
580. Burkett v. Bond, 12 111., 87; Hill v. 

* Massachusetts Mut., etc., Co. v. Ward, 2 Gilm. (111.), 285; Overman 
Robinson, 98 111., 824. & Cook v. Consolidated Coal Co., 51 

4 Rev. Stat., Chap. 110, If 54, § 53; Dl. App., 289; Murray v. Gibson, 21 
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exception was taken to an instruction in the court below, or 
the question of its correctness cannot be considered by the 
court of review. 1 However, an exception once taken will be 
sufficient to procure a review even though such exception to- 
the instruction was not specified as ground for a new trial.* 
The appellate court will not consider an exception to an 
instruction, unless such exception properly appears in the- 
abstract." The instruction must also appear in the bill of 
exceptions. A copy of it in the transcript of the recordjis- 
not sufficient. 4 

A general exception to a series of instructions is like a de- 
murrer to a declaration. It goes to all the instructions and 
if any one of them is good the exception will be unavailing to 
procure a new trial on the ground of any that are erroneous/ 

§942. (o) Instructions taken to jury room. — The in- 
structions as given shall be taken by the jury in their retire- 
ment, and returned by them, with their verdict, into court/ 



111. App., 488; Atchison, T. & S. F. 
R. R. Co. v. Feehan, 47 IU. App., 66. 

A party cannot except to the re- 
fusal of a court to give an instruc- 
tion unless such party has himself 
asked that the instruction be given. 
Bailey v. Campbell, 1 Scam. (111.), 
47. 

Furthermore, the refusal will not 
be considered by a court of review 
unless omission to give it was ex- 
cepted to. McPherson v. Hall, 44 
III, 264. 

An exception to an instruction 
may be either to the matter of the 
instruction or to the manner in 
which it is given. Giddings v. Mc- 
Cumber, 51 IU. App., 373. 

1 Phillips v. Abbott, 52 HI. App., 



» Smith v. Hail, 37 IU. App., 28. 

» St Louis, A. & T. H. R. R. Co. 
v. Will, 53 HL App., 649; German- 
Ins. Co. v. Johnson, 52 IU. App. r 
585; MueUer v. Newell, 29 111. App., 
192; Harris v. Rose, 26 HI. App. r 
237. 

4 Liverpool, London & Globe Ins. 
Co. v. Sanders, 26 111. App., 559. 

* Hayward v. Catton, 1 IU. App. r 
577. 

Evidence must be preserved in the- 
record or the court of review wilt 
be unable to determine whether the 
instructions were calculated to mis' 
lead the jury or not. Peoria, etc. r 
R. R. Co. v. Barnum, 107 111., 160. 

« Rev. Stat., Chap. 110, ^ 55, § 54. 



Digitized by Google 



1112 



PROCEEDINGS AT THE TRIAL. 



[§ 943. 



XXV. Conduct of the Jury — General Verdict. 



§ 949. (f ) Conclusiveness of the ver- 
dict. 

950. Same—Errors cured by 
verdict. 



;§ 943. (a) Conduct of the jury. 

944. (b) The general verdict. 

945. Same— Sealed verdict. 

946. (c) Return of the jury— Stat- 

ing the verdict— Form. 

-947. (d) Polling the jury. 

4)48. (e) Recording the verdict- 
Correcting form—Power 
of jury to reform. 

§ 943. (a) Conduct of the jury. — After the jury is charged 
it either gives its verdict without leaving the box or it retires 
from the bar, in custody of an officer, to deliberate. The 
members of the jury are generally kept together and (unless 
by permission of the court) without refreshments, until they 
are all unanimously agreed, or until there is no reasonable 
probability of their agreeing by further confinement. They 
are not allowed to speak with any person in relation to the 
subject-matter of the pending verdict nor can they receive 
.any fresh evidence in private; 1 but they may return into court 
to hear any evidence of which they are in doubt, or to ask 
tiny questions of or further instructions from the court. 2 Nor 
will any member of the court be allowed to communicate with 
the jury privately respecting the charge. 9 

While the jury is out it is the duty of the jurors to continue 
together, until they return into court, or at least until they 
have agreed upon the verdict; 4 but after the jury has agreed 
upon its verdict the mere separation of the jury, unless there 
be some suspicious abuse (and the slightest is sufficient), will 
not avoid the verdict, especially where the jury, before it sep- 
arates, seal up the verdict, and afterwards come into court 
and deliver it so sealed up. 6 



1 3 Bla. Com. 375; 1 Arch. Pr. 197, 
198. 

* Smith v. Eames, 8 Scam. (III.), 
76; Blockley v. Sheldon, 7 Johns. 
<N. Y.), 32; Merrills v. Shaw, 9 Cow. 
<N. Y.), 67. 

8 Martin v. Merelock, 32 111., 485. 



4 Smith v. Thompson, 1 Cow. (N. 
Y.), 221. 

6 Ex parte Hill, 3 Cow. (N. Y.), 
355; Roberts v. Failis, 1 Cow. (N. 
Y.), 238; Smith v. Thompson, 1 
Cow. (N. Y.), 221. 
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actS, rww h f ^ ^ thiS State a ^ eneral * - an 
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good" ft i; ,1 reV6rSed tf aD ^ one of the ^nnu are 
STL* \^ P resumed ' in ^e absence of a showing to 
the contrary, that sufficient evidence was offered 111 
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'McLaughUn v Hines 47 in ^V' Hai L man > 3 Gilm. (III.) 1M , 
■4pp., 598. * 7 ™- Nekon v - Bowen, 15 IU. App., 477- 

As to impeachine a ™-H.v.t M ^° re V ' Moore ' 67 Tex - 293;'p e o- 

§ 949. PWmmg a verd,ct . ^ pie v. Doseberg, 17 Mich., 135. 

The jury cannot nm .o„ u. ^ • . But that Judgment on such verdict 
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•"^eral sling than ^"^."P 011 «*> • Peoria, etc., Ins. Co. v. White- 
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OBH.S.RC. „ aw 8 Gilm - (HI-), 455. 

°°- V - Ab,e ' 59 IU - 1«. ' 2 Thompson on Triais, 3640. 
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Furthermore where there are several issues or counts the- 
jury may find for the plaintiff on some of the counts and for 
the defendant for the rest. 1 And whenever it is desired by 
either of the parties, the court will direct the jury to find for 
the plaintiff or defendant specially upon each count and issue 
and, if the action be slander or libel, upon each set of word& 
and each issue.' 

§ 945. Same — Sealed verdict. — When there is likely to be 
a prolonged delay after the jury has agreed upon a verdict, be- 
fore such verdict can be received by the court, the jury should 
be allowed to seal up their verdict and file it with the Clerk. 
There is no difference between a verdict which is brought in 
sealed and one which is delivered orally by the foreman, and 
if the jury has been directed to seal its verdict and separate it 
does not dispense with the necessity of the jury being person- 
ally in attendance in court when the verdict is opened. No 
verdict can be received until the jurors are in their places and 
until the court is open, so that the parties or counsel may b& 
present if they choose.' 

§ 946. (c) Return of the jury— Stating the verdict- 
Form. — When the jury has agreed upon its verdict it may, if 
it choose, reduce the same to writing and each member of the 
jury may sign it or the verdict may be given to the court by 
the foreman viva voce.* There is no fixed rule in this regard ; 
but in any event the finding does not become a verdict until 
it is announced and received by the court, and, until it is re- 
corded, the jury have control over it and may change it or 
authorize the court to do so, either in matter of form or sub- 
stance. After the jury has agreed upon the verdict it returns 
and takes its place in court. No verdict can be returned 
without the jury is in its place. After the jury has taken its 
place in court the names of the members are then called and 

1 1 Arch. PL, 213. McLaughlin v. Hinds, 47 111. App., 

8 Diogt v. Tanner, 20 Wend. (N. 598; Crotty v. Wyatt, 3 111. App.,. 

Y.), 190; 1 Swan's Pr„ 555n. 888. 

8 City of Chicago v. Rogers, 61 111., « Rev. Stat. Ch. 110, If 57, § 56. 

168; Martil v. Morelock, 32 111., 485; 
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if all are present they are asked by the Clerk if they have- 
agreed upon a verdict and if so for whom they find. If the 
verdict has been reduced to writing it is presented to the 
court ; if the verdict is an oral one the foreman of the jury" 
then pronounces the verdict in the presence of the jurors,, 
which is either general or special. The general verdict (which 
is the usual one) is then delivered viva voce by the foreman 
announcing that the jury finds for the plaintiff or for the de- 
fendant and if for the plaintiff, in actions for damages, stating 
the amount of damages that have been found. The general, 
verdict may be in the following words : 

" We, the jury, find the issues for the plaintiff 

dollars damages" or " We, the jury, find the issues for the 

plaintiff and fix his damages at dollars," or " We, 

the jury j find the issues for the defendant," or " We find for 
the defendant" 1 

In a case involving several issues set forth in several distinct 
counts a general verdict will be sufficient if the evidence sus- 
tains any one of the counts. 1 But in a case where there are 
several counts the jury may, if it choose, announce its verdict 
thus : 

" We, the jury, find the issues for the plaintiff on the (first, 

third and fifth) issues and fix his damages at dollars; 

and we find for the defendant on the (second and fourth). 
issues." No particular form of words is, however, required. 
It is the substance that is regarded and not the form. 

The court controls the form and may revise it and reject 
anything that may be surplusage or may instruct the jury to 
return and reform its verdict." 

1 As to finding the issues "for the Vanduzor, 49 III., 489; Hanford v* 

plaintiff" without assessing the dam- Obrecht, 49 111., 146; O'Brien v. 

ages, see Hail v. First Nat. Bank of Palmer, 49 111., 72; James v. Morey, 

Emporia, 188 111., 284. 44 IU., 852; Wilborn v. Odell, 29 III, 

'Pennsylvania Co. v. Backes, 183 456; Hadlock v. Hadlock, 22 III., 

HI., 255; ante, §944. 384; Gross v. Sloan, 54 III. App., 

3 Hirth v. Lynch, 96 111., 409; 202; Wells v. Ipperson, 48 III. App.,. 

Illinois C. R. R. Co. v. Wheeler, 149 581; Crotty v. Wyatt, 3 III. App.^ 

IU., 525; Wiggins v. City of Chicago, 888. 

A8 111., 872; Shelton v. Franklin, 68 The verdict in an action of debt 

I 11 -. 388; Hartford F. Ins. Co. v. must find the debt as weU as the- 
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All that is required in a general verdict is that the intention 
•of the jury should be clear and show what the finding of the 
jury really is upon the issues in the case. It will not be rendered 
fatally defective by incorrect spelling or grammatical mistakes. 
A verdict for the "plaintiff " or the "defendant " is sufficient 
to support a judgment, although there may be several 
plaintiffs or several defendants who have tendered the same 
issue. 1 

A verdict which is announced orally need not be stated with 
:any formal precision. If the intention of a jury is certain and 
clear it will be sufficient.' 

It is proper for the court to send the jury back to correct 
-their verdict where the one returned is so informal and in- 
sufficient as not to determine the rights of the parties. When 
a jury is sent back for this purpose it should be instructed how 
to correct its verdict." 

§ 947. (d) Polling the jury.— After the verdict of the jury 
has been announced, and before it is recorded, either party 
has an absolute right (unless the verdict has been directed by 
the court), 4 to have the jury "polled;" that is, to have the 
names of the persons composing the jury called separately 
and each man required separately to declare his verdict. This 
can be done at any time before the verdict is recorded, unless 
the right to poll the jury has been waived. 6 



damages. Bobind v. Swisher, 66 
111., 536; Ross v. Taylor, 63 IU., 215. 

But in a trial of issues in abate- 
ment a finding for the plaintiff is 
alone sufficient, damages not being 
a matter in issue. Metzger v. Hunt- 
ington, 51 111. App., 377. 

As to the requisites of a verdict in 
ejectment, see Patterson v. Hub- 
bard, 80 111., 201. 

1 Gross v. Sloan, 54 111. App., 202; 
Draft v. Drew, 14 111. App., 266; 
State v. Bean, 3 Blackf. (Ind.), 222; 
Diehl v. Evans, 1 Searg. & R. (Pa.), 
867; Stearn v. Barrett, 1 Mason, 153; 
•State v. Mason, 40 La. Ann., 751. 



8 Jarrard v. Harper, 42 111., 457. 

'Smith v. Williams, 22 111., 357; 
Flinn v. Barlow, 16 111., 89. 

4 McLaren v. Indianapolis, etc. 
Ry. Co., 83 Ind., 319; Donohue v. 
Indiana, etc., Ry. Co., 87 Mich., 13. 

6 Bond v. Wood, 69 111., 282; Bates 
v. Williams, 43 111., 494; Martin v. 
Morelock, 32 111., 485; Labor v. 
Koplin, 4 N. Y., 547; Warner v. 
New York Cent. Ry., 52 N. Y. ( 437; 
Steele v. Etheridge, 15 Minn., 503; 
Martin v. Morelock, 32 Mich., 485; 
Doyle v. United States, 11 Biss., 106; 
Blockley v. Sheldon, 7 Johns. (N. 
Y.) f 32; Bunn v. Hoyt, 3 Johns. (N. 



§ 948.] WHERE ALL PARTIES PRESENT. H17- 

The object of polling the jury is to ascertain if the verdict 
anno Unced is that of the juror*, and the qnestion asked of 

woras. Was this and ts this now your verdict ? ' ' The 
ques turn -is this your verdict against each of the defend- 
ants has been held to be erroneous.' And the question « is 
tins your verdict and are you still satisfied with it » has been 
properly excluded.' n 

The juror has a right to dissent from the verdict whether 

and ZlT mS 0 u Sea u led ' at aDy time before il is 
beWnU H JUFy ^ J 6 " dischar S ed - If a juror dissent on 
d^S, theC0UrtSh ° Uld the W ^ for further 

Pot!?,;/? B T^ 8 the Terdict - Correcting form- 
n21 J ry , t0ref0rm -- A verdict * not Anal until it i, 
Tu2 ; ^ reC ° rded -' But a verdict is in 
dZ!l, T Clr ° UmStanCeS ' althou S h not amounting to a 
ZS^T' ^ ^ SUfflcient t0 authorize a findi "g "Pon a 
suit, such party must stand as an end of litigation/ 

forrul^V erdiCt Ji reCeiVed in °° Urt k is P«* ^ proper 
^ T" the record ^ the Clerk under the direction of the 

been discharged a defect in the verdict cannot be corrected 

Y-t *S wia^T' t C0W - ^ ' IUlnoi8 a R * °°- - Wh <*^ 
Wend ( N Y f 0U8ey ' 8 149 525; Godf re idson r. People 

•Bowenv »!J: ,7 t 7* 104 ' Brown T - Rounsavell, 78 111., 

358 ^ksT W 8 Wend ' v - Sw ^er, etc.. 66 IU., 536; 

"I; Water ;^T C "T ^ " ^ ^ 

N - Y., 437. Ky- ^ 52 ton v. Phelps, 52 III., 210; Chitten- 

' Martin „ m • . den v - Ev «ns, 48 111., 52; Osgood v. 

1 Lo« M Z^\ 'I 1 ";' ** * Ic< - !onne lI, 32 III., '74; Caswell v. 
Con. R . R ^ v Tr ,! * St L Co0per ' 18 IU - 63 2: Cook v. Seott, 
App., 69 • MoCuUom . 54 111. 1 Gilm. (IU.), 833; Poppers v. Inter! 

national Bank, 10 IU. App., 531. 
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unless the jury is recalled for that purpose. 1 A verdict, 
although it may have been agreed upon, yet it is within the 
-control of the jury and may be changed at any time before it 
is received in court and recorded. And until that time the 
jury may reconsider and reform their verdict or ask that it be 
done, or the court may, of its own motion, direct the jury to 
return to the jury room and reconsider its verdict where one 
•of the jurors has expressed his dissatisfaction with the verdict 
theretofore agreed upon. The fact that the verdict is sealed 
will not change the rule.' The recorded verdict is presumed 
"to be the final expression of the mind of the jury and will Con- 
trol, although there be a variance between it and the writing 
(returned by the jury into court. But after the jury have 
announced their verdict, have been discharged, and have sep- 
arated, they cannot be recalled to alter or amend it." 

If either party is dissatisfied with the form of verdict and 
desires to except to it he must do so before final judgment is 
entered or during the term in which it is entered. He will 
not be heard to object for the first time in a court of review. 
'This exception may be entered like an exception to evidence 
or it may be by filing points in writing to support a motion 
for a new trial particularly specifying the grounds of such 
motion. When this is done the final judgment is thereupon 
stayed until such motion can be heard by the court. 4 

Entry of verdict nunc pro tunc. — Where the Clerk omits, 



1 Bissell v. Ryan. 23 111., 566; Wil- 
coxon v. Roby, 3 Gilm. (111.), 475. 

8 Consolidated Coal Co. v. Maehl, 
130 111., 551; Williams v. People, 44 
III., 478; Martin v. Morelock, 32 111., 
485. 

8 Griffin v. Lamed, 111 111., 432; 
Lambert v. Borden, 10 111. App., 648; 
Leftwich v. Day, 32 Minn., 512. 

4 Rev. Stat., Chap. 110, ^ 57, § 56; 
Moss v. Village of Oakland, 88 III., 
109; Sherman v. Skinner, 83 III., 
584; Long v. Linn, 71 111., 152; Weils 
v. Ipperson, 48 111. App., 580; Knowl- 
ton v. Fritz, 5 111. App., 217. 



Only the party who deems himself 
to be prejudiced may object to a ver- 
dict. -The defendant cannot complain 
that the verdict against him is less 
than it should have been. McKinzie 
v. Stretch, 53 111. App., 184. 

Verdict not set aside for defective 
count. — Whenever an entire verdict 
shall be given on several counts, the 
same shall not be set aside or re- 
versed on the ground of any defect- 
ive count, if one or more of the 
counts in the declaration be suffi- 
cient to sustain the verdict. Rev. 
Stat., Chap. 110, IT 58, § 57. 
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for some days, to perform his duty in entering a part or the 
whole of a verdict in record the court has power to order it to 
be entered nunc pro tunc and enter judgment upon it during 
the term. 1 

§ 949. (f) Conclusiveness of the verdict. — The verdict and 
judgment are the conclusions of the law from the facts proven. 
The verdict of a jury is a finality under the law unless the 
same is against the weight of the evidence or is the result of 
error of law which the court has committed during the prog- 
ress of the trial. 1 Every presumption will be entertained in 
favor of a general verdict. The finding of a jury is presumed 
to be correct in the absence of a plain showing to the con- 
trary. Where several issues have been presented and con- 
tested and a general verdict given, it will be presumed that 
all of the issues were found in favor of the prevailing party. 
And it is yet doubtful whether such presumption can be re- 
peated by proof. The Supreme Court will not question the 
correctness of a verdict, unless the bill of exceptions shows 
the whole of the evidence presented on the issue at the trial.' 

A verdict is not, however, decisive of any fact where the 
instructions given to the jury are directly in conflict with each 
other as where one instruction plainly stated that the plaintiff 
was entitled to recover and the other that he was not entitled 
to recover. 4 

A verdict rendered aginst the " defendants " is only effec- 
tive against the persons against whom the suit is then actually 
pending. If the suit has been dismissed against one of two 
defendants, the fact that the verdict is rendered against the 



1 O'Keefe v. Kellogg, 15 111., 347. 

'No presumption will be enter- 
tained in favor of a special verdict. 
See^osf, §956, 

8 Barnes v. Rembarz, 150 111., 193; 
Bhodes v. City of Metropolis, 144 
IU., 580; Jaeger v. Dieden, 73 III., 
^12; Parker v. Fisher, 39 111., 164; 
-St. Louis, A. & T. H. R. R. Co. v. 
^TUl, 53 111. App., 649; McDonald v. 



Watson, 51 111. App., 203; Wieland 
v. Oberne. 20 111. App., 118. 

A finding by the court, on trial 
without a jury, is given the same 
effect as the verdict of a jury and is 
equally as conclusive upon all con- 
troverted questions of fact. Travers 
v. Wormer, 13 III. App., 89. 

4 Toledo W. & W. Ry. Co. v. Mor- 
gan, 72 III., 155. 
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" defendants " does not make such verdict effective against 
the one not then a defendant in the suit. The verdict will be 
good against the owner, however, and the use of the word' 
defendants against the word defendant will be deemed to be a 
mere clerical error. 1 

Where both a general verdict and special verdict is ren- 
dered which are inconsistent with each other, the special ver- 
dict will prevail.' 

The verdict of a jury cannot be impeached either by state- 
ments or affidavits of jurors or outside parties, except where a 
juror swears that he never consented to the verdict, but the* 
affidavits of jurors will be received in support of their verdict." 

§ 950. Same — Errors cured by verdict. — After a verdict 
is rendered upon a declaration which sets forth a cause of 
action or a title, any imperfections or irregularities in such- 
declaration will be cured by the verdict and the judgment 
thereon will be as effective and final as if such matter had been 
faultlessly stated in the declaration. It is only such errors or- 
omissions as are apparent on the face of the proceedings and 
which affect the jurisdiction of the court, making it impossible 
for a court to render binding judgment thereon, that will not 
be cured by the verdict. 4 This subject has, however, received 
more particular treatment in the former volume of this work 
to which reference is here made. 6 



1 Hubner v. Feige, 90 111., 208. 

• See post, §956. 

* Peck v. Brewer, 48 111., 55; Alli- 
son v. People, 45 El., 37; Smith v. 
Eame8, 3 Scam. (111.), 76; Artz v. 
Robertson, 50 111. App., 27; Lech- 
leiter v. Broehl, 17 111. App., 490. 

4 Atchison, T. & S. F. R. R. Co. 
v. Frehan, 149 111., 202; Lake Erie 
&W. R. R. Co. v. Wills, 140 111., 
614; Shreffler v. Nadelhoffer, 133 
111., 536; Chicago & E. I. R. R. Co. 



v. Hines, 182 111., 161; Rothschild v. 
Bruscke, 131 111., 265; Ladd v. Pigott,. 
114 111., 647; McLean Coal Co. v. 
Long, 91 111., 617; Barker v. Koozier, 
80 III., 205; Commercial Ins. Co. v.. 
Treasury Bank, 61 III., 482; Lusk v. 
Cassell, 25 III., 191; Libby, McNeil 
& Libby v. Scherman, 50 111. App.,. 
123; Abrahams v. Jones, 20 111. App., 
83; King v. Sea, 6 111. App., 189. 

5 Ante, Vol. I, "Amendments,"' 
§ 750. 
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XXYI. x§?^W Verdict. 

Wl. (a) Distinction between gen- 

<K2 #m ®f a . lan 4 social verdict. 
*>3. (b) Origin and nature of 

special verdict. 
m ' (c > Jui 7 may of its own 

motion find special ver 



§ 955. (e) Taking advantage of fail- 
ure to return special 
verdict. 



956. (f) Effect of inconsistency 
- — — » op owm ver- between general or 

diet—Either party may special verdict. 

»«. (d) Exceptions to spec°Ti ™eous return of special 

questions. | verdict. 

-SislStf" betWeen general and 8 P eciaI ™*«* 

verdict" ?ST b6t " een a ^ eneral Verdict «d a "special 

^i^efthTf' Ct l ihe /^ ounces generally upon 

* a >3™ ct^hev P f ^ ° r ^ defendanV W ** 
whioh is shown ™1 ■ 7 rC 6r * Spe0ial find ™9 iff**, 
in vrM^r anSWerS *° qUesti0W> sMt *d to them 

•» EngiS Stuir g ^ J erdicts begun bv force of 
directelthat II T Sk Centuries a g°.' which 

found them to t ^ ^ ^ the Daked fa ° ts - they 

matter heTurt ? '° ndltlon ^ tha * « «pon the whole 
^ cause oHclnT. « f.** ° pini ° n ^ ^e plaintiff 
*» for the d'feni: ? if - ^ / ai ^ « otherwise, 
special verdict tha T • ? f, 1 '" ° f the Ver ? essence °* a 
«o«rt is lobiSl?!, J ^ Sha11 fiDd the facts or> which the 

ooort is con^ ne 7 t ! C th f , ? P T t aC ° 0rding to Iaw > and the 
When t0 the facts so found.' 

* open forreS n V T diCt " Up ° n the record ^thing 

revise m a court of review except the question^ 

^ 4n< e,§§ 944-6. 

c^,^ cm, mSS'^ C ^ t " 

M8E ^-r(A.D. 1886) , Ch . 80 . c : B 1 u 8 °^ h ;^ reat Western 
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of law inferentially arising upon the facts stated. The pur- 
pose and effect of a special verdict is that, like a bill of excep- 
tions, it enlarges the record by incorporating the facts of the 
case; 1 and it is the facts that must be found by a special ver- 
dict and not the evidence of the facts. 1 

§ 953. (c) Jury may of its own motion find special ver- 
dict — Either party may. require it to find specially on 
material questions. — The jury may, at its pleasure, in any 
civil case, find either a general or special verdict ; and in any 
case in which it renders a general verdict the court may require 
it, aDd at the request of any party to the suit the court must 
require the jury to find specially upon any material question 
or questions of fact which shall be stated to them in writing. 8 
But the court may properly refuse to submit immaterial ques- 
tions, or questions which merely relate to evidentiary facts.* 
The court need not submit to counsel the special questions 
on which it intends to require the jury to find. 6 

This statute is merely declaratory of the common law, 6 as 
stated in the preceding section. 7 It is wholly a matter within 
the discretion of the court to require the jury to find a special 
verdict, when no request is made by a party to the suit, but 
when a party submits his questions in writing at the proper 
time then it is obligatory upon the court to submit such ques- 
tions, if material, to the jury. 

No special verdict should be asked upon immaterial and 



1 Suydam v. Williamson, 20 How. 
(U. S.), 432; Sun Mut. Ins. Co. v. 
Ocean Ins. Co., 107 U. S., 501. 

3 Vincent and Bertrand v. Morri- 
son, 1 El. (Breese), 227. 

8 Rev. Stat., Chap. 110, ^ 58a, § 1. 

4 Western Stone Co. v. Wahlen, 
151 111., 472; City of Flora v. Naney, 
136 111., 45; Consolidated Coal Co. v. 
Schaffer, 135 HI., 210; Chicago, R. I. 
& P. Ry. Co. v. Clough, 134 III., 586; 
Penn. Mutual Life Ins. Co. v. Keach, 
134 111., 583; Consolidated Coal Co. 
v. Maehl, 130 HI., 551; Cleveland C, 
C. & St. L. R. R. Co v. Monks, 52 



111. App., 627; McMahon v. Sankey, 
35 III. App., 342. 

When questions sitbmitted.—Theae 
questions of fact shall be submitted r 
by the party requiring the same, to 
the adverse party before the com- 
mencement of the argument to the 
jury. Rev. Stat, Ch. 110, IT 58a, 
§ 1: McMahon v. Sankey, 133 111., 
636. 

6 Chicago, B. & Q. R. R. Co. v. 
Burton, 53 111. App., 69. 

6 Chicago & N. W. Ry. Co. v. 
Dunleavy, 129 III., 132. 

7 Ante, § 952. 
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inconclusive questions, 1 and where special questions are asked 
which involve evidentiary facts the court may properly mod- 
ify such interrogatories so as to omit such facts. a 

The practice of propounding an unreasonable number of 
interrogatories to the jury is condemned.' Special questions 
should be single, direct, plain, and material to the case and 
should call for a direct answer, and an answer upon a view of 
the whole case. It is not proper to seek the conclusion of the 
jury upon a specified partial view of the facts. "When proper 
questions are asked of the jury it is the duty of the jury to 
respond thereto and if it fails to respond counsel should call 
the attention of the trial court to that fact and ask that the 
jury be sent back to answer them. The jury cannot be re- 
quired, however, to find on matters which are not in issue, 
because such a finding would have no legal effect or validity, 
and the law does not require that to be done which would be 
unavailing if done. 4 

§ 954. (d) Exceptions to special questions. — If the court 
refuse to submit a material question of fact to the jury, when 
requested by a party in the manner provided by law, such 
party may take an exception thereto, and the refusal to sub- 
mit such question will be reviewed on appeal or error, as a 
ruling on a question of law. Furthermore, if a question is 
submitted, which a party deems to be prejudicial to him, he 
may take an exception thereto and procure a review of the 
ruling of the court in like manner. 6 

§ 955. (e) Taking advantage of failure to return special 
verdict. — When a jury fails to return a special verdict, after 
it has been requested so to do by the court by means of 
special questions submitted to it, either on the court's own 
motion or at the request of the party, and return a general 

1 Toledo, W. & W. Ry. Co. v. 3 Chicago & N. W. Ry. Co. v. 

Maxfield, 72 III., 95; Barnes v. Ha- Bouck, 33 III. App., 123. 

mon, 71 Hi., 609; Chicago, B. & Q. 4 L. Wolf Mfg. Co. v. Wilson, 152 

R. R. Co. v. Van Patton, 74 III., 91; IU.. 9; Gross v. Sloan, 54 111. App., 

Kane v. Footb, 70 111., 587; Bayles 202; Forester & Funkhauser v. 

v - Burgard, 43 111. App., 372. * Guard, etc., Co., 1 111. (Breese), 74. 

3 Ingalls v. Allen, 144 III., 535. 5 Rev. Stat., Ch. 110, •[ 58b, § 2. 
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verdict instead, the proper course for counsel to pursue is to 
move the court to send the jury back to respond to the special 
questions. If this be done a prejudicial error has been com- 
mitted and reversal of the judgment may be procured in a 
court of review upon an exception properly taken, but if the 
general verdict be just and right the judgment will not be 
reversed. Error without prejudice is no ground for reversal. 1 

§ 956. (f) Effect of inconsistency between general and 
special verdict. — The purpose of special verdict (answer to 
special questions) being to incorporate the facts into the 
record, in order that the same may be brought to the atten- 
tion of a court of review, it follows as a logical sequence that 
when a general verdict is returned and the answers to special 
questions show the facts to be inconsistent with the general 
verdict, a judgment rendered upon the general verdict would 
be reversed. Therefore it is provided by statute that when a 
special finding of fact is inconsistent with the general verdict 
the former shall control the latter and the court may render 
judgment accordingly. 9 The finding upon special interroga- 
tories submitted to the jury is conclusive. But in order that 
the special finding should enable the court to render judgment 
against the general verdict, such finding must be on a con- 
trolling fact, for if the special finding merely shows facts 
which tend to prove a matter which would not as a matter of 
law necessarily control the general verdict, such verdict need 
not be overruled and the court may properly refuse to resub- 
mit the questions to the jury for more direct answers. 1 

It is the duty of the court, when the jury's answers to 

1 St Louis & S. E. Ry. Co. v. Dor- St. Louis Con. Ry. Co. v. O'Hara, 49 

man, 72 111., 504;*Ingalls v. Allen, 111. App., 282; Stein v. Chicago & 

43 111. App., 624. Grand Trunk Ry. Co., 41 111. App., 

5 Rev. Stat., Chap. 110. ^ 58c, § 3; 38. 
Gammon v. Huse, 100 111., 234; St. What is or is not an inconsistency. 

Louis & S. E. Ry. Co. v. Britz, 72 In an action to recover damages for 

111., 256; East St. Louis Con. Ry. a personal injury resulting from 

Co. v. Gehring, 54 III. App., 35. negligence the jury found a general 

3 City of Elgin v. Joslyn, 136 IU., verdict for the plaintiff. The answer 

525; Chicago, B. & Q. R. R. Co. v. of the jury to the question: " Could 

Greenfield, 53 111. App., 424; East the plaintiff, by reasonable atteu- 
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special questions are inconsistent with the general verdict 
rendered, to construe the special finding of the jury as a 
whole. If the special verdict is not then found to be incon- 
sistent with the general verdict, the latter should not be dis- 
turbed merely because some of the special findings are incon- 
sistent with it. 1 

In determining whether there is or is not a material incon- 
sistency between the general verdict and the special finding, 
every presumption will be indulged in favor of the general 
verdict, while no presumption will be entertained in favor of 
a special verdict. It is only when the general verdict and 
special findings, being so considered, are irreconcilable, that 
the court will be warranted in setting aside the general 
verdict and rendering judgment according to the special find- 
ing of fact. 1 

§ 957. (g) Taking advantage of erroneous return of 
special verdict. — If the finding of the jury is not responsive 
to the special questions asked of it, counsel dissatisfied there- 
with should object to the receiving of such verdict and ask 
the court to direct the jury to return and find specifically on 
all matters on which their finding is then insufficient. If no. 
such motion is made or exception taken, the party will waive 
his right so to do, and will not thereafter be heard to com- 



tion, or the exercise of ordinary 
prudence, have known that it was 
dangerous to use a stick in the 
machine in the manner testified to 
by himself?" was "yes." It was 
held this answer tended to show 
that the plaintiff had failed to exer- 
cise ordinary care, but that it was 
not conclusive therein, because 
there might have been other evi- 
dence before the jury tending to re- 
lieve the plaintiff's act of such neg- 
ligence as to preclude a recovery. 
Barnes v. Rembarz, 150 111., 192. 

Notice.— It is believed that inas- 
much as the rule of comparative 
negligence does not now obtain in 
this State that such an instance as 



the above would now justify a 
judgment contrary to the general 
verdict. 

Further as to what is not an in- 
consistent special finding, see Lake 
Shore & M. S. Ry. Co. v. Johnson, 
135 III., 641; Quick v. I. & St. L. 
Ry. Co., 130 III., 334; T. H. & I. R. 
R. Co. v. Voelker. 129 111., 540; 
Dimick, Adrar., v. Chicago & N. W. 
Ry. Co., 80 111., 338; Dieter v. 8mith, 
70 111., 168; Pahlman v. Taylor, 75 
III., 629; Simmons v. Nelson, 48 111. 
App., 520. 

1 Chicago & A. R. R. Co. v. Mur- 
ray, 71 III., 601. 

s Barnes v. Rembarz, 150 111., 193. 
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plain. 1 It is, however, only within the power of the party 
who asks special questions to object to the special finding 
thereon. One who fails to ask special questions waives his 
right in this regard and cannot complain that the jury has 
omitted to do that which his adversary has asked. 8 

When counsel deems that the special finding of the jury on 
questions which he has asked are not supported by the evi- 
dence, he should move for a new trial and assign such finding 
as a ground therefor.' 

XXVII. Finding on trial by court. 



§ 958 (a) On propositions of law pre- 
sented. 

959 (b) Exceptions to finding by 
court. 



§ 960 (c) Two ways only of correct- 
ing a finding by the court. 



§ 058. (a) On propositions of law presented. — That coun- 
sel may prevent the court from an erroneous application 
of the law to the facts in a case which it has been agreed by 
both parties may be tried by the court the statute provides 
that upon such trial either partly may, within such time as the 
court may require, submit to the court written propositions to 
be held as law in the decision of the case. Upon these sub- 
mitted propositions the court shall write " refused " or " held " 
as he shall be of opinion is the law, or modify the same. 4 

A proposition calling for the opinion of the court upon a 
question of fact may be properly refused. It is only upon 
questions of law, and questions of law applicable to facts 
which there has been evidence tending to prove, that a finding 
may be asked. The evidence to warrant such a proposition 
need not be preponderating. A proposition of law having any 
evidence to support it should be given when asked. 6 



1 Barley v. Grand Lodge of A. O. 
U. W., 131 III., 498; Ingalls v. Allen, 
144 III., 535. 

* Bagley v. Grand Lodge of A. O. 
U. W.,181 111.. 498. 

8 Avery v. Moore, 133 III., 74. 

4 Rev. Stat. Chap. 110, If 43 § 41; 
Merrimac Paper Co. v. Savings 



Bank, 129 111., 296; Bank of Michigan 
City v. Haskell, 124 111., 587; Fitch 
v. Johnson, 104 III., Ill; Tibballs 
v. Libby, 97 III., 552. 

6 Field v. Crawford, 146 111., 136; 
County of La Salle v. Michigan, 143 
III., 321; St. Louis & C. R. R. Co. v. 
East St. L. Con. Ry. Co., 139 III., 
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§ 959. (b) Exceptions to finding by court. — Either part}' 
deeming himself to be prejudiced by the finding of the court 
on questions of law submitted to it on the trial of matters of 
fact, may except to such finding in the same manner as excep- 
tions are taken to other rulings of the court. 

When excepted to and incorporated into the bill of excep- 
tions, the propositions of law and the rulings of the court 
thereon are thereby made matter of record upon which the 
court of review must pass judgment. 1 

An exception may likewise be taken to the refusal of the 
court to find on a proposition of law submitted. A like rule 
applies as in the refusal of instructions asked. 3 If the proposi- 
tion of law "refused" is substantially embraced in one 
"held " there will be no error in refusing to give the former.' 

§ 960. (c) Two ways only of correcting a finding by the 
court. — There are only two wa}* s of correcting a finding of 
the court when by agreement of the parties both matters of 
law and fact are tried by the court. One of these is by ob- 
jecting to the evidence and saving exceptions to the rulings of 
the court thereon, and the second by submitting written prop- 
ositions of law to be "held" or "refused" by the court, which 
written propositions bring the matter properly before a court 
of review. The rulings of the court on the law will be pre- 
sumed to have been correctly made and judgment will be 
affirmed in that regard where no propositions of law have 
been submitted. 4 



401; Cothron v. EUis, 107 111., 413; 
Sexton v. City of Chicago, 107 111., 
323. 

' Rev. Stat.. Ch. 110, ^ 42, § 41; 
Christy v Stafford, 123 IU., 463; 
Merrimac Paper Co. v. Savings 
Bank, 129 III., 296; Tibballs v. Libby, 
97 III, 552. 

» Ante, § 941. 

3 Knowles v. Knowles, 128 111., 



110; Home Ins. Co. v. Bethel, 142 
IU., 537. 

4 Home Ins. Co. v. Bethel, 142 
111., 537; National bank v. LeMoyne, 
127 III., 253; Schlessinger v. Keeker, 
131 111., 104; Kilderhouse v. Hall, 
116111., 147; Wrought Iron Bridge 
Co. v. Com'rs of Highways, 101 111., 
518. 
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ARTICLE I. 



PROCEDURE BY UNSUCCESSFUL PARTY. 



§ 961. What defeated party may do § 975. 
after verdict and before 
judgment. 

982. (a) Motion for venire facias 976. 
de novo. 

963. (b) Motion for repleader. 

964. (c) Motion for new trial— 977. 

When and how to be 978. 
made — Form. 

965. Same— Grounds for the 979. 

motion enumerated. 

966. Same. 1. Want of proper 980. 

jury. 

967. Same. 2. Misbehavior of 981. 

the prevailing party. 

968. Same. 3. Misconduct of 982. 

the jury. 

969. Same. 4. The absence of 983. 

a party, his counsel, or 
a witness. 

970. Same. 5. Surprise. 984. 

971. Same. 6. Newly discov- 

ered evidence. 985. 

972. Same. 7. Excessiveness of 

damages. 

973. Same. 8. Smallness of the 

damages. 

974. Same. 9. Misdirection of 

court, and the admis- 
sion or rejection of tes- 
timony. 

§ 961. What defeated party may do after verdict and 
before judgment. — After the termination of the trial proper 
and the entry of the verdict or finding of the jury there are 
six proceedings for which the unsuccessful party may move 
the court. They are : (a) to award a venire facias de novo; (b) 



Same. 10. That the ver- 
dict is against the law 
or the evidence. 

Same — Hearing of the 
motion for a new trial 
—Ruling— Exception. 

Same— Costs. 

Same — Number of new 
trials granted. 

(d) Motion in arrest of judg- 

ment — Nature. 

Same— When motion to 
be made. 

Same— How the motion 
shall be made. 

Same— Exceptions, when 
unnecessary. 

Same— Effect of granting 
motion in arrest of judg- 
ment. 

(e) Motion for judgment non 

obstante veredicto. 
Same— When the motion 
8 hall be made. 

(f) Motion for judgment on 

special finding. 
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to award a repleader ; (c) to grant a new trial ; (d) to arrest 
the judgment ; (e) to give judgment non obstante veredicto and 
(/) to enter judgment on the special findings of fact, notwith- 
standing the general verdict, when there are such findings* and 
the same are inconsistent with the general verdict. 1 

§ 962. (a) Motion for venire facias de novo. — A motion 
that the court cause another jury to come and try the case 
anew should precede a motion for a new trial, 9 and will only 
be granted for some defect appearing upon the face of the- 
record. At the common law a venire facias do novo may be 
granted : (1) when the jury are improperly chosen, or there is 
any irregularity in returning them, or a challenge is improp- 
erly allowed ; (2) When the jurors have improperly conducted 
themselves, and (3) when the verdict, whether general or 
special, is imperfect by reason of some uncertainty or ambigu- 
ity, or by finding less than the whole matter put in issue, or 
by not assessing damages. 8 To warrant the granting of a 
venire de novo for a defective verdict, such verdict must be so 
uncertain, ambiguous, or defective that no judgment can be 
rendered thereon. 4 And it will not be awarded because of a 
failure to assess the damages where the same have been so 
stated that a computation is required to ascertain the damages 
awarded.* 

While the award of a venire facias de novo is granted upon 
entirely different grounds than a new trial, yet it accomplishes 
the same final result. 0 

A motion should specify, with reasonable certainty, the 
grounds on which it is based, and if the court overrules the 
motion an exception should be taken at the time, and the same 
assigned for error in a bill of exceptions. 7 

1 Steph. PI. 94; Smith on Actions a venire facias de novo at common 
atLaw,153;ElUott'sGen'l.Pr.,§984. law is now without effect in this 

2 Jenkins v. Parkhill, 25 Ind., State, because a general verdict is 
sot.- j j, nofc nere erroneous, because of a 



i^ ldd ' 8 Pr *' 923 ' defective count or counts in the dec- 

T-f 8 " 18 V ' City ° f Chica S°> 68 Oration. Ante, § 475 et seq ; Rev. 

7™ „ Stat - Cha P- 110 > T 58, § 57. 

Clappv. Martin, 33111. App., 438. « Peed v. Brenneman, 72 Ind., 28& 

One of the grounds for obtaining * 2 Elliot's Gen'l Pr., § 985. 
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When a venire de novo is awarded the party succeeding is 
•entitled only to the costs of the second trial. 1 

§ 963. (b) Motion for repleader. — A repleader is awarded 
•on the form or manner of pleadings and not upon the merits, 8 
and is seldom granted because other more effective remedies 
usually exist, and it has been said that a repleader will not be 
granted if complete justice can be otherwise obtained.' 

A repleader seems to be the proper proceeding where it 
appears that, in the course of pleading, the parties have raised 
an issue so immaterial, or have so mistaken the true question 
in the case, that a verdict upon the issue raised will not decide 
.the cause one way or the other. 4 

§ 964. <c) Motion for new trial — When and how to be 
made — Form. 6 

The purpose of a motion for a new trial is to preserve the 



1 2Tidd'sPr., 923. 

* Bellows v. Shannon, 2 Hill (N. 

~Y.), 86. 

3 Goodburne v. Bowman, 9 Bing., 
532; Havens v. Bush, 2 Johns. (N. 
Y.), 387; Eaton v. Strong, 7 Mass., 
-312. 

4 Steph. PI., 199; Gould's PI., 510. 

5 Neio trials in ejectment are con- 
trolled by special statute, and the 

•rules here stated are inapplicable. 
The statute provides that "at any 

i time within one year after a judg- 
ment, either upon default or ver- 

*dict, in an action of ejectment, the 
party against whom it is rendered, 
his heirs or assigns, upon the 
payment of all costs recovered 
therein, shall be entitled to have 
judgment vacated, and a new trial 
granted in the cause. If the costs 
are paid and the motion therefor is 
filed in vacation, upon notice there- 
of being given to the adverse party, 
or his agent or attorney, or the 
officer having any writ issued upon 
such judgment, aU further proceed- 



ings thereon shall be stayed till 
otherwise ordered by the court." 
Rev. Stat., Chap. 45, If 35, § 35. 

Second New Trial— The court, 
upon subsequent application, made 
within one year after the rendering 
of the second judgment in said cause, 
if satisfied that justice will 
therefore be prompted and the rights 
of the parties more satisfactorily 
ascertained and established, may 
vacate the judgment and grant an- 
other new trial; but no more than 
two new trials shall be granted to 
the same party under this section. 
Rev. Stat., Chap. 45, If 35, § 35: 
Setzke v. Setzke, 121 111., 30; Pugh 
v. Reat, 107 111., 440; Lowe v. 
Foulke, 103 IU., 58; Rountree v. 
Talbot, 89 111., 246; Chamberlain v. 
McCarty, 63 111., 262; Aholtz v. 
Durfee, 21 111. App., 144. 

New trial discretionary with court 
when.— The first new trial in eject- 
ment is a matter of right, but the 
second new trial rests within the 
sound discretion of the court. 
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questions on the record, or grounds urged therefor, in order 
that the same may be assigned for error and brought to the 
attention of a court of review. A motion for a new trial is 
only necessary, however, where the case has been tried by a 
jury. If it has been tried by a court without a jury a motion 
for a new trial is unnecessary to preserve the questions arising 
upon the record. An exception entered to the finding and 
judgment of the court will raise the question. 1 Upon a motion 
for a new trial being overruled, an exception must then be 
entered thereto, or an exception must be entered to the 
judgment of the court, and the grounds alleged for a new 
trial must be incorporated into the bill of exceptions. For if 
the grounds alleged are not preserved in the bill of exceptions 
a court of review cannot ascertain whether or not the court 
erred in overruling the motion. 3 

It is provided by the statute that when either party may 
wish to move for a new trial he shall, before final judgment 
be entered or during the term it is entered, by himself or 
counsel, file the points in writing, particularly specifying the 
grounds for such motion, and final judgment shall thereupon 
be stayed until such motion can be heard by the court)) 1 The 
entry of a motion for a new trial operates to stay the final 
judgment until the motion can be heard, and it is immaterial 
whether the motion is considered and determined during that 
term or some subsequent term. 4 A party complaining that his 
motion for a new trial has been disregarded must show that 
he has been diligent in moving for the same. The motion 
must appear to have been made before the judgment was 
entered or during the term at which it was entered. 6 



Vance v. Schuyler, 1 Gilm. (111.), 
160. 

1 Sands v. Wacaser, 149- III., 530; 
Mahoney v. Davis, 44 111., 288; Vil- 
lage of Hyde Park v. Cornell, 4 111. 
App., 602. 

2 Consolidated Coal Co. v.Schaffer, 
135 III., 210: Seibel v. Vaughan, 69 
111., 257; Boyle v. Levings, 28 III., 
314; Dickhut v. Durrell, 11 111., 72; 
Vanderbilt v. Johnson, 3 Scam.' 



(111.), 48; City of Mt. Vernon v. Sat- 
terfield, 53 111. App., 39; Dignan v. 
Gilbert, 43 111. App., 536; Waidner 
v. Pauly, 37 111. App., 278; Bern- 
hard v. Brown, 31 111. App., 385. 

3 Rev. Stat., Ch. 110,^ 57, § 56. 

4 Hearson v. Graudine, 87 111. , 115. 
a Heyer v. Alexander, 108 111., 385; 

Chicago & N. W. Ry. Co. v. Dim- 
ick, 96 111., 42; Ottawa, O. & F. R. 
V. Ry. Co. v. McMath, 91 I1L, 104; 
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"While the statute provides that the party making the mo- 
tion for the new trial shall " file the points in writing, par- 
ticularly specifying the grounds of such motion," yet where 
such motion is submitted without them, and no objection is 
made thereto, the written statement of the grounds will be 
treated as waived and the omission cannot be urged in a court 
of review. 1 

A motion for a new trial is properly made before the Judge 
who presided at the trial, but when made before a Judge of 
the court (other than the trial Judge) he may rightfully decide 
the motion, if no objection or motion for continuance is inter- 
posed.' 

A party having interposed a motion for a new trial may 
withdraw it, although it may have been confessed by the 
adversary.' 

NO. 364. FORM OF MOTION FOR NEW TRIAL. 

In the Court of County. 




Assumpsit (or as may be). 



The defendant C D , by his attorney V W , 

now comes and moves the court to set aside the verdict and to grant a new 
trial.in this cause for the following reasons: 

(State any of the grounds enumerated which may be desired in the man- 
ner here indicated). 

1. That the court admitted improper evidence on the part of the plaint- 
iff at the trial, in that (here specify with such particularity that a court of 
review may be able to see tohether or not the evidence was proper). 

2. That the court refused to admit proper evidence on the part of the de- 
fendant at the trial, in that (here specify with like particularity). 

3. The courtf at the request of the plaintiff improperly instructed the jury 
by submitting instructions numbers one, three, five, and six. 

4. That the verdict is against the law and the evidence in the case. 

V W ~~, 

Attorney for defendant. 

Hartford F. Ins. Co. v. Sanduzor, Whitney, 3 Scam. (III.), 170; Mul- 

49 III., 489; Mills v. Lockwood 40 ford v. Shepard, 1 Scam. (III.), 583. 

M., 130; Campbell v. Conover, 26 1 Bromley v. People, 150 III., 297; 

111., 64; Brush v. Seguin, 24 111., 254; Ottawa, O. & F. R. V. Ry. Co. v. Mc- 

Board of Education v. Hoag, 21 111. Math, 4 111. App.,356. 

A PP-, 588; Pease v. Roberts, 9 III. 2 Chicago, etc., R. R. Co. v. Town 

App., 132; Selby v. Hutchinson, 5 of Marselles, 107 111., 313. 

Gum. (III.), 261; Delahay v. McCon- 3 McReynolds v. Burlington, etc., 

nell, 4 Scam. (111.), 156; Lampsett v. 106 111., 152. 
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§ 965. Same — Grounds for the motion enumerated. — 

The application for a new trial is generally made on one of 
the following grounds : 

1. Want of a proper jury. 

2. Misbehavior of the prevailing party. 

3. Misconduct of the jury. 

4. Absence of the party, his counsel or a witness. 

5. Surprise. 

6. Newly discovered evidence. 

7. Excessiveness of the damages. 

8. Smallness of the damages. 

9. Misdirection of the court, and the admission or rejection 



10. That the verdict is against the law or the evidence. 

§ 966. Same. 1. Want of proper jury. — A new trial will 
generally not be granted on the ground that a juror had, 
unknown to the party, formed and expressed an opinion, and 
pre-judged the case, where that fact was not discovered until 
after the trial. 1 This fact should be ascertained by the exam- 
ination of his voir dire and the jury then challenged for cause. 9 
By not putting the inquiry to the juror as to his previously 
formed opinion, and ascertaining, or at least endeavoring to 
ascertain, 'the fact, such cause of challenge is waived and the 
party cannot afterwards avail himself of such neglect by 
motion to set aside the verdict. If, however, the party put 
the question to the juror as to previously formed opinions and 
thus endeavor to ascertain the facts before the jury was sworn, 
or by an examination upon his voir dire, and fail to ascertain 
the fact which would have disqualified him, and afterwards 
discovered that the juror did not stand indifferent to the 
cause, a new trial will be granted.' But a new trial will not 
be granted in any case for previously expressed opinions of a 

1 Byars v. City of Mt. Vernon, 77 » Vennum v. Harwood, 1 Gilm. 
Ill, 467; Hughes v. People, 116 111., (111.), 659; Smith v. Eames, 3 Scam. 



of testimony. 



330. 



(IU.), 76; Coughlin v. People, 144 
111., 140. 



2 Ante, § 837. 



Digitized by 



Google 1 



§ 967.] PROCEDURE BY UNSUCCESSFUL PARTY. 1137 

juror unless such opinions were hurtful to the party moving 
for a new trial. 1 

In like manner the fact that a juror is not a resident of the 
county or state, or has been called by mistake (where no fraud, 
collusion, or apparent injury, has ensued) cannot avail on a 
motion for a new trial. But if the mistake as to the juror has 
been intentional and productive of injustice, the court will set 
aside the verdict. 8 The court will, in this as in other causes 
for new trial, exercise its sound legal discretion.' 

§ 967. Same. 2. Misbehavior of the prevailing party. — 

Where the prevailing party delivers evidence to the jury after 
it has left the bar which was not shown to the court, it will 
avoid the verdict, unless it appears that the jury did not con- 
sider it. 4 Any tampering with the jury, either personally or 
by others, which has a tendency to bias or prejudice the jury 
in the consideration of the cause, will ordinarily be sufficient 
grounds for obtaining a new trial. 6 Even tampering with the 
jury after the verdict has been sealed is severely condemned. 9 

Fraudulent trickery on the part of the counsel whereby 
opposing counsel is taken by surprise and a verdict obtained, 
will be sufficient ground for the granting of a new trial. 7 

A motion for a new trial, on the ground that the misconduct 
of the prevailing party prevented the attendance of a witness 
for the unsuccessful party, will be denied where the witness 
was not subpoenaed and his attendance could have been pro- 
cured by the use of such process." 

1 Hughes v. People. 116 111., 330. 6 McLaughlin v. Hinds, 151 111., 

'Hester v. Chambers, 84 Mich., 403. 

562; 1 Pick. (Mass.), 38; 7 Mete. A new trial has been granted in 

(Mass.), 326; 9 Dana (Ky.), 203; 4 a case where hand bills reflecting on 

Yerger (Tenn.), Ill; 1 A. K. Marsh the character of the plaintiff had 

(Ky.), 212. been distributed in court and shown 

a People v. Ransom, 77 Wend. (N. to the jury on the day of the trial, 

Y -), 417. although the defendant, by his affi- 

4 Coke on Litt, 227b. davit, denied all knowledge of the 

5 2 Arch. Pr., 255; Vane v. City of hand bills. 3 Bos. & P., 272. 
Evanston, 150 III., 616; Mobile & ' 2 Arch. Pr., 256; 1 Burrill's Pr., 
0. R. R. Co. v. Davis, 130 III., 468. 

146 - » Stumer v. Pitchman, 124 111. , 250. 
72 
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Improper remarks of counsel in his closing argument will 
not, however, be sufficient ground on which to procure a new 
trial, unless the remarks were of such an inflammatory nature 
as to prejudice the mind of the jury. 1 

§ 968. Same. 3. Misconduct of the jury.— That the jurors 
eat and drink at the expense of the party, for whom they 
thereafter render verdict, is universally considered sufficient 
misconduct to avoid a verdict. 8 But the mere fact that the 
jurors drink liquor during the progress of the trial, or during 
their deliberation before agreeing upon a verdict, is not of itself 
sufficient to affect the verdict. To be grounds for a new trial 
they must have drunk in sufficient quantities, or at such times 
during the progress of the trial, as to affect the verdict.' 

The fact that the jurors have determined upon their verdict 
by casting lots is likewise sufficient grounds for new trial. 4 
But an affidavit merely on information and belief that the 
jurors have each marked down the amount of damages he 
deemed proper and that the aggregate of the several sums was 
divided by twelve, which amount was agreed upon is not suf- 
ficient to procure a new trial. 6 And the affidavit of a juror 
will not be received for that purpose. 9 

That jurors, during the progress of the trial and before the 
evidence was all submitted, discuss the merits of the case 
publicly and indicate what verdict they will return is such mis- 
conduct as to entitle the unsuccessful party to a new trial. 7 

It is said that the trial Judge is incompetent to decide that 
a verdict was not affected by outside influence to which the 
jury had been disposed and that if he refused to set' such ver- 
dict aside, averring that it is just, he usurps the functions of 
a jury. 8 

1 Ohio & M. Ry. Co. v. Long, 52 4 1 Arch. Pr., 197; 1 Burrill's Pr., 
111. App., 670; further as to " Argu- 468; ante, § 943n. 

ment of Counsel," see ante, § 906. 6 Cummings v. Crawford, 88 111., 

2 Coke on Litt, 227; Winslow v. 312 • 

Abrams, 1 Hill (N. Y.), 207. ! *** J' Thompson, 88 IU. 245 

7 Jewsbury v. Sperry, 8o 111., 56. 
8 Graybealv. Gardner, 48 111. App., 8 Churchill v. Alpena Judge, 56 
m - Mich., 536. 
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* Affidavits of jurors will not be received for the purpose of 
showing that the verdict should be set aside and a new trial 
tranted on account of the misconduct of the jury ; but they 
will be received to explain or repel any charges made against 
them. 1 

§ 969. Same. 4. The absence of a party, his counsel, or 
a witness. — It is seldom that a new trial will be granted be- 
cause of the absence of the defendant or his counsel, and it 
will not be granted where such absence is attributed to his 
own negligence. To obtain a new trial on such a ground it 
must affirmatively appear that the defendant exercised proper 
diligence to avoid the result and that injustice has been done 
to him. 9 The fact that a party employs competent counsel to 
conduct his case at law does not relieve him of all personal 
responsibility or care in relation thereto. The fact that an 
attorney did not know when the term of court was held at 
which judgment was taken and therefore was absent is not 
sufficient. An affidavit for a new trial on the ground of 
absence or illness of counsel must also show an excuse for 
the absence of the party himself. Furthermore, the affidavit 
must make it to appear that the party asking for the new trial 
can, at such new trial, make a better defense. The motion 
should be supported by the affidavit of the witness on whose 
absence the motion is founded and by whom it is proposed to 
prove the facts relied on.* 

A new trial will rarely be granted because of the absence of 
a witness, for it was the party's privilege to have applied for 
a continuance before the case was tried. 4 And where a mo- 
tion for a new trial is made on the ground of absence of a 
witness, a failure to show that such witness was not absent by 

' 1 Swan's Pr., 917; Reed v. Thomp- 3 Cowan v. Clark, 85 111., 416; 

son, 88 111., 245; ante, § 948. Porter v. Triola, 84 111., 325; Hart- 

'Bruson v. Clark, 151 111., 495; ford, etc., Ins. Co. v. Vanduzor, 49 

Singer Mfg. Co. v. May, 86 111., 398; 111.. 489; Limington v. Strong, 8 

Koon v. Nichols, 85 111., 155; Stet- 111. App., 384. 

nam v. Shoultz, 17 111., 99; Miller v. * 2 Swan's Pr., 923; ante, § 791. 
McGraw, 20 111. App., 203. 
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the consent of the moving party is sufficient to defeat the 
motion. 1 

§ 970. Same. 5. Surprise. — Surprise may be a valid 
ground for the granting of a new trial. An affidavit for a 
new trial showing clearly that the party was taken by surprise 
on the trial and in regard to some material matter ; that he 
had been vigilant and had used every precaution and effort to 
be prepared for the trial, and that he had been guilty of, no 
laches, will be sufficient. 3 But a new trial will not be granted 
on account of surprise when such surprise is attributable to 
want of diligence and which could have been avoided by 
application for a continuance. 8 It is no ground for a new 
trial on account of surprise when the surprise was occasioned 
by the testimony of a witness, and it was within the power of 
the unsuccessful party to have contradicted such testimony, 
which contradiction he neglected to make; 4 or where it was 
substantially contradicted by a deposition which was read on 
the trial, the defendant having voluntarily absented himself 
from the court.' 

No definite rule can be laid down for what is and what is 
not a matter of sufficient surprise to entitle the party to a new 
trial. It is a matter within the discretion of the trial Judge.' 



1 North Chicago City Ry. Co. v. 
Gastka, 27 111. App., 518. 

When a witness was, during the 
progress of the trial, taken so sud- 
denly and violently ill that he could 
not be examined, a new trial was 
therefor granted. Tilden v. Gardi- 
ner, 24 Wend. (N. Y.), 663; Ruggles 
v. Hall, 14 Johns. (N. Y.), 112. 

2 Chicago, etc., Ry. Co. v. Vose- 
burgh, 45 111., 311; Holbrook v. 
Nichol, 36 111., 161. 

3 Keeley v. O'Brien, 66 111., 358; 
ante, § 791. 

4 Slade v. McClure, 76 III., 319; 
Rockford, R. I. & St. L. R. R. Co. 
v. Rose, 72 III., 183. 



5 Thompson v. Anthony, 48 111. r 
468. 

6 Where, before the trial, the at- 
torney for one of the parties had in 
his possession a deed important to 
the rights of the other party and de- 
livered it to a third person immedi- 
ately before the trial without so 
apprising his adversary, who notified 
the attorney to produce the deed, 
and who first learned on the trial that 
the deed was in his possession, the 
verdict was set aside and a new 
trial granted. Jackson v. Warford, 
7 Wend. (N. Y.), 62. 
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Croz.er v.Cooper, 14 m., I39 . 
Langdan v. People, 18sm m 

«««b v. Campbell, 189 Dl. 10I . 
Tobmv. People, 101 111., m-.XJakm 

©, Wright v. Gould, 73 111., M 
Calhoun y. O'Neal, 53 111., 354 
txfT"* vQ ™*™*, 150 111 

Rt oT ' ^ Chloa «° K- I- &. P. 

Monr~' o Cl0Ugh> 134 IU - 588: 
Monroe v . snow, 131 in., 

I- P «ople, 126 '111., 2 82 . G ' dv °* 

rk ^° Ple » 108 ' 519; H ggins 
i ft 'r 98 ^' 5195 McCollomv 
aird v. Warren, 92111., 204; Harvey 
t^llins, 89 111 iss. n 7 

« 3 I". 540 M 1 CIa ^3v. White, 
*> nr^ 8 er ^ er In8 - Co. v. Gould, 

487 Sktn ° enfeld V ' B ™»>™ 
' Ske11 ^ v - Boland,78 111. 



488; Krug v. Ward, 77 111., 603; 
Chicago & st. L. R. R. Co. v. Schu- 

74 IU., 418; Toledo W. & W. Ry v 
Seitz, 53 111., 542; Calhoun v. O'Neal" 

™ X o U ;; 354; WUder v ' Greenlee^ 
ill., 253; Martin v. Ehrenfels, 24 111., 
187; Morrison v. Stewart, 24 111 24- 
Ritchey v. West, 23 IU., 385; Wool- 
verton v. Sumner, 53 111. App., us- 
R. J. Gunning Co. v. Cusack, 50 IU. 
App., 290; Biederman v. Brown, 49 
111. App., 483; Halsey v. Stillman, 
48 111. App., 413; Reichmann t 
Baier, 46 IU. A pp., 346; Davis v. 
Mann, 43 IU. A pp., 301; Smith v. 
Belt, 31 HI. App., 96; Besse v. 
Sawyer, 28 IU. App., 248; Cleary v 
Cummings, 28 IU. App., 237; Cooper 
v. Johnson, 27 111. App., 504; Classen 
v. Cuddigan, 21 IU. App., 591. 

Where it was shown by the de- 
fendant in support of a motion for a 
new trial that diligent search had 
been made for the instrument in 
writing sued on; that the same 
could not be found at the time of 
the trial and recovery by the plaint- 
iff; but that it had been subsequent- 
ly found and clearly showed that the 
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The newly discovered evidence must be of a different kind 
and character from that adduced on the trial. 1 

4. The affidavit must disclose the newly discovered evidence 
so that the court may determine whether, by the introduction 
thereof, a different verdict ought to be obtained ; for if, with 
the newly discovered evidence before it, the jury ought to 
come to the same conclusion, it would be useless to grant a 
new trial. If substantial justice has been done, a new trial 
will not be granted because of newly discovered evidence. 2 

The motion for a new trial on the ground of newly discov- 
ered evidence should be supported by the affidavits of the 
witnesses by whom it is proposed to prove the facts relied on, 
or else an excuse should be made for not obtaining such affi- 
davits.' 

§ 972. Same. 7. Excessiveness of damages. — A new trial 
will be granted on the ground of the excessiveness of the 
damages awarded where the same could have been ascer- 
tained by mere calculation, but which are so grossly excessive 
as to show that the verdict was the result of passion, or un- 
due or improper motive or influence, or that there has been a 
material mistake in calculation, or where it is clear the jury 
have misunderstood the evidence. The extent of damages is 
almost exclusively within the province of the jury, and al- 
though the court may consider the amount of the damages 
large, it can not interfere with the verdict of the jury where 
it is not apparent that the jury has acted from prejudice, 

plaintiff had no cause of action was (111.), 490; Radeke v. Cook, 21 111. 

ground for new trial. Protection App., 595. 

Life Ins. Co. v. Dill, 91 111., 174. 8 Emory v. Addis, 71 111., 273; 

1 Guyot v. Butts, 4 Wend. (N. Y.), Wormley v. Gregg, 65 III., 251; 

579. Cowan v. Clark, 35 111., 416. 

8 2 Arch. Pr. 254; Shumway v. The fact that the party desiring 

Fowler, 4 Johns. (N. Y.), 425; Hal- the witness, knew his name, but 

sey v. Watson, 1 Caines (N. Y.) not his place of residence, will be 

Rep., 24; Hayes v. Houston, 86 III., no ground for new trial. A contin- 

487; Gottschalk v. Hughes, 82111., uance should have been applied for 

484; Wood v. Echternach, 65 III., that time might have been procured 

149; City of Chicago v. Hislop, 61 in which to produce the witness. 

111., 86; Troy v. Reilly, 3 Scam. Kendall v. Limberg, 69 III., 355; as 

(111.), 259; Smith v. Schultz, 1 Scam, to " Continuances " see ante, § 788. 
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P^ m :S rehenSi ° n ° f ^ - *» im- 

'^"SL? &st Ie : s seldom in acti - 

latter cases n^S^^J^. * the 

jurv will be ,ess liable to betvaS ^ ^ ° f 

deemed to have been wa^ 1 ' ° r ^ S™** b * 
of review.' " aM ° annot be ur g«l 

in a court. 

be rendered * entitled ' & ^ trial ma ^ 

cess to be entered * TnJ^ P ° g a for the ex ' 

and where ft k ?' ' may ret l uire this to be done • » 

"here ,t » done a motion for new trial should be denfed > 

wmte^wh^ - trial 

ages to the ^ti^T?* ^equate dam- 

graated to a SnLT^J ^P 1 * that Iike relief * 

• by the jurv - Jew Tr ' , T""™ are ~<* 

on thi s y and • Tl £? f" 8 beeD m ° re fre 1 ue "^ panted 

«gs new trial IS bl * ? m ° re r6Cent J udicial hold ' 
have been granted in causes ex delicto to pre- 

""jf SSSi?^ J ^ B.anoWd v. Morris, 15 . 

Gausman, 68 111 no- »Lw , n I" 3 Arch • Pr -> 254- 

* v *• * ^"'SSfsi 1 - D ; e Ri T v - 46 iu - • 

*»; City of Decatur v FUher 53 * L0 ° 8dale ' 48 ^ A PP> 

J"" 407; Chicago R i * p V I 541 Peom - * & R. R. Co. v. 

**■ • HL. 347; 'ffij*r J ^J™**— - Orosvenor, 4411,.. 
^^'^ ^K P & 3 S 03 F -^ CO -- 

1 Ante, § 972. 

C *<»60 & N . w M R 'rV 1 "-' 497; 8 * Pratt, 52 III. App 

a% - s wmiams - ^ - 

a "m 107; Ousley v.Hardin, 
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vent manifest injustice from being done. 1 And where the 
action is brought to try a question of permanent right, a new 
trial may be properly granted, although courts will not gen- 
erally grant a new trial for the purpose of enabling the plaint- 
iff to recover vindictive damages merely.* 

As in the case of excessive damages so in the case of smallness 
of damages, a new trial may be obviated by the defendant 
consenting to an entry of judgment against him for the proper 
larger amount than that found in the verdict.' 

§ 974. Same. 9. Misdirection of court, and the admis- 
sion or rejection of testimony. — Although, as hereinbefore 
stated, exceptions may have been taken to the rulings on 
objections made to the introduction of evidence, 4 and to the 
Judge's instructions or refusal to instruct the jury, 6 yet it is 
proper that the same grounds may be urged on a motion for a 
new trial that the court may be enabled to correct the error 
and to do justice to the parties. 8 If the new trial is granted, 
it will, of course, be a speedier remedy for the error, than to 
take the matter up for review on bill of exceptions. If the 
court sees that it has misdirected the jury and that the natu- 
ral effect of its instructions was to mislead the jury and it ap- 
pears probable to have done so, and that the verdict other- 
wise would have been different, it should be set aside and a 
new trial granted. 7 Where, however, the court sees that 
justice has been done, it will not set aside the verdict to let in 
evidence, although the same was improperly rejected ; that is 
to say, where its admission would not have changed the result. 8 



1 Hackett v. Pratt, 52 III. App. , 346. 

2 Plumleigh v. Dawson, 1 Gilm. 
(111.,) 544. 

8 James v. Morey, 44 III., 352; Carr 
v. Miner, 42 III., 179. 

* Ante, § 894. 

8 Ante, § 941. 

6 Evans v. Lohr, 2 Scam. (III.), 511; 
Wiley v. Town of Brimfield, 49 III., 
306. 

If in a trial without a jury the 
court errs in limiting the number of 



witnesses this should be urged as 
ground for a new trial or it will be 
presumed that the ruling of the 
court worked no injury. Burhans 
v. Village of Norwood Park, 138 III., 
147. 

7 Frantz v. Rose, 69 111., 590; Ball 
v. Hooten, Admr., 85 111., 159; 
Adams v. Smith, 58 III., 417; Illinois 
Cent. Ry. Co. v. Swearingen, 47111., 
206. 

8 Kelsey v. Henry, 49 111., 488; 
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The error giving cause for new trial must be urged by the 
party prejudiced thereby. If the court erred in favor of the 
party moving for a new trial, or if the instructions to the jury 
which are complained of, were erroneous, but were immaterial 
and did not affect the merits of the case, a new trial will not be 
granted. ' * Error without prejudice is no ground for reversal. ' ' 1 

The court may order a new trial on its own motion when 
the Judge thinks that he has discovered that he has a personal 
interest in the case. 3 

§ 975. Same. 10. That the verdict is against the law or 
the evidence. — As a general rule, a new trial will be granted 
where the verdict is against the law, but where the verdict is 
just, although against strict law, and the rigorous exaction of 
sharp legal principles would, in the case, be hardly reconcil- 
able with conscience, the court will not disturb the verdict.' 

On a like principle, if the jury find a verdict contrary to 
the evidence, the court will grant a new trial ; but if, on the 
whole, the justice of the case does not require it, or if a ver- 
dict be found for the defendant in a vexatious or hard action, 
or for the plaintiff after an unconscienable defense, a new trial 
will not be granted unless some rule of law has been violated. 4 

The rule universally requires that the verdict must be man- 
ifestly against the weight of the evidence, and that injustice be 
thereby done, to authorize the granting of a new trial on that 
ground. 6 If the evidence has been conflicting and voluminous, 



Greenup v. Stoker, 3 Gilm. (III.), 
202. 

l Creote v. WiUey, 83 HI., 444; 
Mansfield v. Wheeler, 23 Wend. 
<N. Y.), 79; Potter v. Hopkins, 25 
Wend. (N. Y.), 417; Camden v. Bel- 
nap, 21 Wend. (N. Y.), 354. 

Lost instructions.— That instruc- 
tions in a case are lost before the 
decision of a motion for a new trial 
is no more ground for new trial than 
the loss of a summons, a declaration, 
a plea, a deposition, or the minutes 
of the evidence. In such a case the 
«ourt should be asked to restore the 



instructions. Addems v. Suver, 89 
111.. 482. 

* Aide man v. Montcalm Judge, 41 
Mich., 550. 

» 2 Arch. Pr.,253. 

4 2 Bun-ill's Pr., 926. 

6 Raggio v. People, 135 111., 533; 
Belden v. Innis, 84 111., 78; City of 
Chicago v. Lavelle, 83 111., 482; Mc- 
Clelland v. Mitchell, 82 III., 35; Mil- 
ler v. Balthasser, 78 111., 302; St. 
Paul F. & M. Ins. Co. v. Johnson, 77 
111., 598; Erich v. White, 74 III., 
481; The Teutonia Life Ins. Co. v. 
Beck, 74 111., 165; Illinois Cent. R. 
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and that for a prevailing party is sufficient when standing 
alone to require a verdict in his favor, the court cannot say 
that the verdict is against the evidence and grant a new trial 
because thereof. Where there is evidence from which the 
jury could have found the verdict it will not be disturbed. 1 



R. Co. v. Chambers, 71 111., 519; 
Chicago & N. W. Ry. Co. v. Ryan, 
70 III., 211; Chicago, B. & Q. R. R. 
Co. v. Stumps, 69 III., 409; Chicago, 
R. I. & P. R. R. Co. v. Reidy, 66 
III., 43; Twining v. Martin, 65 111., 
157; Sargent v. People, 64111., 327; 
Stanton v. Dudley, 64 111., 325; Mc- 
Gregor v. McDevitt, 64 III., 261; In- 
dianapolis, St. L. R. R. Co. v. Mc- 
Clintock, 63 111., 514; Hibbard v. 
Molloy, 63 111., 471; Cass v. Camp- 
bell, 63 111., 259; Knott v. Skinner. 
63 111., 239; Randall v. People, 63 
III., 202; Smith v. Slocum, 62 111., 
354; Chicago City Ry. Co. v. Young, 
62 111., 238; Kuhner v; Griesbaum, 
59111., 48; Broughton v. Smart, 59 
111., 440; Wilson v. Beavan, 58 III , 
232; Cheney v. Bonnell, 58 111., 268; 
City of Peru v. French, 55 III., 318; 
Booth v. Hynes, 54 III., 363; Down- 
ing v. Wright, 51 III., 363; Amer- 
ican Exp. Co. v. Bruce, 50 111., 201; 
Dalton v. Clough, 50 111., 47; Crab- 
tree v. Fuquay, 49 III., 520; Hay- 
craft v. Davis, 49 III., 455; Ammer- 
man v. Teeter, 49 HI., 400; Maynz 
v. Zeigler, 49 111., 303; Baker v. Rob- 
inson, 49 111., 299; Lalor v. Scanlon, 
49 111., 152; Lockwood v. Onion, 48 
111., 325; Hope Ins. Co. v. Lonergan, 
48 III., 49; Carrigan v. Hardy, 46 
III., 502; McKichan v. McBean, 45 
III., 228; Gibson v. Webster, 44 III., 
483; Corey v. McDaniel, 42 III., 512; 
Roth v. Smith, 41 111., 314; Mc- 
Cartney v. Mooney. 41 111., 300; 
Chicago & R. I. R. R. Co. v. Cran- 
dall, 41 III., 234; Wright v. English, 
39111., 178; Topping v. Maxe, 39111., 
159; Tolman v. Race, 36 111., 472; 



Clement v. Bushway, 25 III., 200; 
Goodell v. Woodruff, 20 111., 191; 
Carpenter v. Ambroson, 20 III., 170;. 
Bush v. Kindred, 20 111.. 93; French 
v. Lowry, 19 111., 158; Higgins v. 
Lee, 16 III., 495; Dufiald v. Cross, 13 
HI., 699; Schwab v. Gingerick, 13 
IU., 697; Keaggy v. Hite, 12 111., 99; 
Mann v. Russell, 11 III., 586; Gordon 
v. Crooks, 11 111., 142; Dawson v. 
Robbins, 5 Gilm. (111.), 72; Chase v. 
Debolt, 2 Gilm. (111.), 371; Leigh v. 
Hodges, 3 Scam. (111.), 15; Harmon 
v. Thornton, 2 Scam. (III.), 351; 
Wheeler v. Shields, 2 Scam. (111.), 
348; Wheaton v. Johnson, 55 III. 
App.. 53; North Chicago St. R. R. 
Co. v. Fitzgibbons, 54 111. App., 385; 
McLean County Coal Co. v. Lam- 
precht, 51 111. App., 649; Doremus 
v. Clarke, 51 III. App., 435; East St. 
Louis Con. Ry. Co. v. O'Hara, 49 
111. App., 282; Chicago & N. W. R. 
R. Co. v. Scheuring, 4 III. App., 533. 

'Jenkins y. Cohen, 138 111., 634;: 
Green v. Mumper, 138 111., 434; 
Cronkv. The People, 131 III., 56; 
Buchanan v. McLennan, 105 III., 56; 
Lewis v. Lewis, 92 III., 237; Howitt 
v. Estelle, 92 111., 218; Conn. M. L. 
Ins. Co. v. Ellis, 89 III., 516; Addems 
v. Suver, 89 III., 482; Skiles v. Car- 
uthers, 88 III, 458; Guerdon v. Cor- 
bet, 87111., 272; Hayes v. Houston, 
86 111., 487; Bell v. Gordon, 86 111., 
501; Stickle v. Otto, 86 III., 161;. 
Cor with v. Colter, 82 III., 585; Plum- 
mer v. Rigdon, 78 III., 222; Chap, 
man v. Burt, 77 III., 837; Toledo, 
W. & W. Ry. Co. v. Moore, Admx., 
77 III., 217; Summers v. Stark, 76 
111., 208; Edgmon v. Ashelby, 76 
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^m^!T^ , b ° th civil and criminal cases that tte 

court w, not disturb the verdict merely because it, if trying 
he quest^nof fact, would have found differently' fron/thf 

jury. The verdict must be manifestly wrong.' Where how 

ever, there is no evidence or no reliable evidence npTwiTh 
o sup port the finding of the jury it is the duty of the colrt to 

set the verdict aside.' 
As in other causes alleged for obtaining a new trial, the 

HI.. 161; Toledo, W. & W. By. Co. 

v.EMott,76ni. > 87;Kightlingerv. 
Egan, 75 111., 141; Wood v. Hil- 
dreth, 73 IU., 525; Wlggin8 F 
Co- Y Higgins, 72 111., 518; Varner 
£ Varner, 89 111., 445; Bishop y. 
Buese, 69 111., 403; Clifford v. Luh- 
nng, 69 111., 401; Illinois Central R. 

Co- v. Gillis, 68 111., 318; O'Neall 
v. Calhoun, 67 111., 319; Presbyterian 
tnurch v. Emerson, 66 111., 269- 
Dunning y. Fitch, 66 IU , 51; Chi- 
B. & Q. E. R. Co. v. Van 
Patton, etc., 64 III., 510; JIcFerren 
A * eft* 8 ' 64 IU - »»: Chicago, 

Ml' rfu T - St0Ut . 6 2 I"-, 

«| Chapman v. Stewart, 63 111.. 
W. Robinson v. Parish, 62 111., 130; 
Rteh v. Zimmer, 62 III., 126 ; Lin- 
coln v. Stowell, 62 IU., 84; Bestor 

Br^Jl m - 497; Ste ™* y. 
Q iTlt f" ' 289; Chicago, B. & 
j K - Co. y. Gregory, 58 111., 272- 
J^y y.Birch,58Ill.,87; Wade v 
Watkms 58 1,,., 64; Chicago* A. 
l y ' Uo * v - Purvmes, oS ni., 38; Pal- 

v.Hall, 58 III., m . st Lo^j^ 

wLf' °V" Terhune ' 50 ^ 151; 

ran v •ch mer ' 4 i I1K ' 72;SW 
Co L ° hlca S<> & M. R. R. 

« HI, 528; Thompson v. 
Anthony, 48 III., 468; P g ' 

Eva^^rlf ^^hittenden" 
Van8 ' 48 In ^2; Keith v. Fink, 47 



HI., 272; Brown v. Berry, 47 111., 
175; Hall v. Lincoln, 46 III. , 52; Clark 
v. Pagetor, 45 111., 185; Putnam v 
Wadley, 40 111., 346; Chicago & R. I. 
R. R. Co. v. McKean, 40 III., 218; 
Hiner v. People, 34 111., 297; Wallace 
v. Wren, 32 111., 146; Ohio and Mis- 
sissippi R. R. Co. v. Brown, 25 111., 
124; Dunlap v. Taylor, 23 III., 440; 
Morgan v. Ryerson, 20 111., 348; Gil- 
Iett v. Sweat, 1 Gilm., (111.) 475^ 
Lowry v. Orr, 1 Gilm., (111.) 70. 

1 Gilbert v. Bone, 79 111., 341; City 
of Chicago v. Smith, 48 111., 107; 
O'Reily v. Fitzgerald, 40 III., 310; 
Sullivan v. Dollins, 13 111., b5. 

'Janson v. Varnum. 89 111., 100; 
Chicago, B. & Q. R. R. Co. v. Lee, 
Admx, 87 111., 454: Chicago & A. R. 
R. Co. v. Rice, 71 111., 567; Reynolds 
v. Lambert, 69 111., 495; Stenger v. 
Swartout, 62 III., 257; City of Chester 
v. Porter, 47 111., 661; Withers v. 
Kinser, 53 111. App., 87. 

In actions for libel, slander, etc., 
vindictive in their nature, it is a gen- 
eral rule that anew trial will not be 
granted merely because the verdict 
is against the evidence. Clark v. 
Hatfield, 88 III., 440; Sheen v. Peoria 
Journal Co., 43 III. App., 267. 

If, however, the preponderance of 
evidence shows that the words were 
true the plaintiff will not be entitled 
to recover, and if the jury find for 
him, a new trial should be granted. 
McDavid v. Blevins, 85 III., 238. 
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-courts will be less reluctant to set aside the verdict in actions 
on contract than in acting for tort, where it is apparent that 
the jury has been mistaken or tbat the verdict is against the 
clear preponderance of evidence. 1 

§ 976. Same— Hearing of the motion for a new trial— 
Enling — Exception. — The arguments on motion for a new 
trial are to be heard before judgment is entered in the cause.' 
For the entry of a judgment will of itself operate as a denial 
of the motion for a new trial, although such motion be not 
formally disposed of. 3 

Under the common law, whether a motion for a new trial 
would be granted or refused rested within the sound discretion 
of the court;* and the refusal to grant a new trial could not 
be assigned for error; 8 but by force of the statute in this 
State, exceptions may be taken to the ruling of the court on 
motions for new trials or motions in arrest of judgment, etc. , 



1 Bonnell v. Wilder, 67 111., 327; 
Dalton v. Clough, 50 111., 47. 

New trial to impeach witness.— A 
new trial will not often be granted 
to afford an opportunity to impeach 
a witness but a case may arise so 
imperative as to require that a new 
trial be granted to prevent a palp- 
able wrong. O'Reily v. Fitzgerald, 
40 111., 310; Cochran v. Ammon, 16 
111., 316. 

Where, however, there is other 
credible testimony tending to sus- 
tain the witness sought to be im- 
peached, a new trial will not be 
granted for that purpose. Keith v. 
Knoche, 43 111. App., 161. 

s Rev. Stat., Chap. 110; ^ 57, § 56; 
Ferriss v. Commercial Nat. Bank of 
Chicago, 55 III. App., 218. 

8 Parr v. Van Horne, 40 111., 122; 
Deere v. Lewis, 51 111. . 254. 

Oral motion unnecessary. — It is 
not absolutely necessary to make 
an oral motion for a new trial. The 
filing of the petition, or the docket- 
ing of the case after due notice, is 



sufficient to bring the matter before 
the court. Anonymous, 40 111., 129. 

Abandonment of motion.— li coun- 
sel neglect to argue a motion for a 
new trial it will be deemed to have 
been abandoned. Calumet, etc., 
Co. v. Reinbold, 51 111. App., 323. 

Right to make motion not waived. 
—A party does not waive his right 
to move for a new trial by the fact 
that he moves for a judgment on 
the special findings contrary to the 
general verdict. Chicago & N. W. 
Ry. Co. v. Dimick, 96 III., 42. 

Amendment after motion over- 
ruled. — An amendment in matter of 
form has been allowed to be made 
in the declaration after the over- 
ruling of a motion for a new trial, 
the change being as to matter which 
would create no surprise. McCol- 
lum v. I. & St. L. Ry. Co., 94 111., 
534. 

4 Sawyer v. Stephenson, 1 111. 
(Breese), 24. 

6 Collins v. Claypole, 1 IU. (Breese), 
212. 
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exln^ n eXC ^-]° g ^ aSSigD f ° r error ™y *> 
U »*«M* aad limited control is bestowed 
upon the Supreme Court to supervise every verdict that may 
be rendered in any of the courts of record in this State.' But 

LTi"? C ° Urt 0n SUCh m ° ti0n Can for 

B „ffi !T ^ eX ° epti0n ha ^. been entered thereto ' It is 

ld!T ' b, ' U ° f 6XCepti0nS sWs that a motion was 

SetoT a DeWtml ° Ve,TUled andaD eXCe P tion taken 

no!bwr°?' 7, he " ' m ° ti0n f ° r a neW triaI has been ^ a «e, 
no obj tlons ^ the rulings Qf the ^ ^ oons . dered 

a court of review, except those which have been set forth in 
the wn ten grounds for a new trial and covered by an excep- 
tion to the rubngs of the court thereon. The court of review 

nartv II rV he aSS, '^ ed for new trial a ° d the 

party seeking rehef will be deemed to have waived all others.' 

m ofT f°- r 0ti0 " f0F nCW tFiaI has 06611 made > th. 
nZvL 1 C ° Urt are alwaj ' S sub J' ect t0 ™™ ^ 

fhTtril excep , ons properIy taken durin s the P«*™» of 

tne trial and properly incorporated into the bill of exceptions ' 

for TZf, Tu'~ The C ° Urt 0n the hearin g °f a motion 
tot a new trial should fearlessly and wisely exercise its power 

Kean, 40 111 818 * ° n for a new ^ ^ tho 

*Caucaeo&R T p u read ition of judgment are separate 

Kean,40 ill 218 ' V " °" aCt8- ^ should be par- 

' East St. 'Louis Electric Ev r n f^ 17 ""l to the 0Terrulin K of 

v. Stout 150 111 9 y ' the mot,on and not to the rendition 

4 Bromley t p e nnl» iko tm „„„ ° f j ud 8 ment - East St. Louis, etc , 

A* m • CaUl - " * APP ' 

^ngte^fwV' ^ °° Urt * City ° f Mendote - F <"> 1 

for a new w 1 a motion A PP-> 41 »- 

^WeaftS rd h ! 8 1 ^ 1 en0V o e T lled ' ^""nption as to grounds on 

(HI.), 263. w 'toon, 2 Scam, ajftitf* new rriaZ granted.-When a 

' Hintz t a™.,™ , „ motion for a new trial is granted the 

8 '«vev M c SfX er ;,, 188IU - ,158i Su P reme Co"* will presume that 

a ">g v Rohi^; App - 331 the l" 1 Jud Ke granted the new trial 

App., 511- MiuT t J S0n ' 31 U1, °" merits of the case. Brenner 

App. 806 V " R ' dgeIy ' 19 11K v - Coe* 1 ™- « ^1., 497. 
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to grant such motion for the protection of the parties litigant. 
The very purpose for which a court has been given the power to 
grant a new trial is that parties might be afforded protection 
from the abuse of the power of the tribunal composed of 
twelve men wholly irresponsible (the common law writ of 
attaint having been abolished); "a tribunal which has not 
always been found very deeply imbued with the knowledge of 
the law, when called on to apply its principles to the case 
before it ; a tribunal not remarkable, as usually selected, for 
its skill in analysis, or in the examination of the facts, or in 
estimating their force, and made up from persons who are not 
as daily experience shows, wholly devoid of prejudice, or 
entirely uninfluenced by passion, or unaffected by popular opin- 
ion." 1 It is the duty of the court to supervise the verdict 
of the jury in all that class of cases sounding merely in dam- 
ages where the recital of the facts touched the sympathies or 
aroused the prejudices to such an extent as to obscure the 
understanding of the jury and prevent them from exercising 
their better judgment ; and to see that the verdict is the con- 
clusion of that deliberate judgment that ought to characterize 
all judicial proceedings and not the result of passion and 
prejudice. 8 It is as much the duty of the trial Judge to give 
careful attention to every part of the testimony in the case 
when tried with the jury as when tried without, and if the 
verdict is manifestly wrong, it should be promptly set aside.' 

§ 977. Same — Costs — In all cases where a new trial shall 
be granted on account of improper instructions having been 
given by the Judge, or improper evidence admitted, or because 
the verdict of the jury is contrary to the weight of the evi- 
dence, or for any other cause not the fault of the party ap- 
plying for such new trial, said new trial shall be granted with- 
out costs, as of right.* 

§ 978. Same — Number of new trials granted.— Any 



1 Chicago & R. I. Ry. v . McKean, 
40 111., 218, Breese, J. 
8 Smith v. Slocum, 62 111., 354. 



'Beldin v. Innis, 84 III. , 78. 

4 Rev. Stat., Chap. 110, ^ 57, § 56. 
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Only such judgments will be arrested as would be erroneous 
and reversible if entered. 1 

The intrinsic errars appearing upon the face of the record,, 
and for which a motion in arrest of judgment will be allowed, 
are such as the total variarice of the declaration from the* 
original writ, the material variance of the verdict from the 
pleading and issues thereon, and the insufficiency of the dec- 
laration in law to sustain an action. 3 

It is an invariable rule that whatever matter of law is 
alleged in arrest of judgment must be such as, upon demurrer, 
would have been sufficient to overturn the action of the plead- 
ing demurred to." 

§ 980. Same — When motion to be made. — A motion in 
arrest of judgment, like a motion for a new trial, shall be 
made before final judgment is entered in the cause ot during 
the term at which it is entered. 4 ' 

Cannot he made after demurrer. — u After judgment on 
demurrer there can be no motion in arrest of judgment for 
any exception that might nave been taken on arguing the 
demurrer; the reason is that that the matter of law, having 
been already settled by the solemn determination of the court, 
they cannot afterwards suffer any one to come as amicus curim 
and tell them that the judgment which they gave, on mature de- 



em Stone Co. v. Whalen, 51 111. 
App., 512; Thihiming v. Miller, 13 
111. App., 595; Waugh v. Suter, 23 
111. App., 271. And where a good 
cause of action is defectively stated 
it cannot be urged in arrest of judg- 
ment. Western Stone Co. v. 
Whalen, 151 III., 472. As to irreg- 
ularities cured by verdict, see ante, 
§ 750. 

Rule of construction.— While, as 
hereinbefore stated, pleadings are 
construed most strongly against the 
pleader before verdict, yet after ver- 
dict has been rendered thereon, i. e., 
on motion in arrest of judgment, 
the court will intend every material 
fact alleged or fairly and reasonably 



inferrable from what is alleged upon 
the record; and if by such con- 
struction it will support a judgment, 
a motion in arrest of judgment will 
be denied. Pennsylvania Co. v. 
Ellett, 132 111., 654. 

1 2Tidd'sPr., 918. 

8 3 Bla. Com., 393; Biederman v. 
O'Conner, 117 111., 493. 

Objections going to the substance 
only can be heard. Nelson v. Bor- 
chemius, 52 III., 236. 

Formal defects are cured by the 
verdict. Toledo, etc., Co. v. Ingra- 
ham, 77 111., 309; ante, § 750. 

8 3 Bla. Com., 393; Consolidated,, 
etc., Co. v. Young, 24 IU. App., 255. 

4 Rev. Stat., Ch. 110, H 57, § 56. 
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' Ante, § 964. " PP " 171 1 The objections which would be 

n ' West Chicazo St R u c TaHd if urged in arre3t of judgment 

Coi », 59111. App , 640. V ' wiU pre ™ U if ur eed on a writ of 

: ^!T-6^ no > * 62 « « «• ST Sweeney v - PeopIe ' 28 111 ' 

ggv ' C,t yof Chicago, 73 Ul 
73 



Digitized by Google 



1154 



PROCEEDINGS AFTER THE TRIAL. [ §§ 984, 985. 



plaintiff shall not be compelled to commence his action anew ; 
but the court shall order new pleadings to commence with the 
error that caused the arrest. 1 

§ 984. (e) Motion for judgment non obstante veredicto.— 

A motion for judgment non obstante veredicto (notwithstand- 
ing the verdict) may be made by the plaintiff and the plaintiff 
alone. 2 Like a motion in arrest of judgment it must be for a 
cause apparent upon the face of the record, but is different 
from a ground for arrest of judgment in that it is based upon 
a showing in the record that the matters pleaded or replied to, 
although found to be true, constitute neither a bar nor a 
defense to the action ; that is to say, where the plea clearly 
confesses the action of the plaintiff and does not sufficiently 
avoid it, this judgment will be given on the confession, not- 
withstanding the verdict. 9 It is most frequently awarded 
where the answer or plea confesses the plaintiff's cause of 
action and sets up matter in avoidance, which, although found 
by the jury to be true, is insufficient in law to constitute a bar 
or defense to the action. 4 

A judgment entered non obstante veredicto is in one sense a 
judgment upon the merits, not as disclosed by the verdict, but 
as exhibited in the pleadings. 6 In this respect it differs from 
a repleader which, as shown, 6 goes to the form or manner of 
pleading alone. If the defect is not merely in form but also 
in substance, and the court can see that no matter how the 
defense is presented it has no merit, judgment non obstante 
veredicto will be awarded. 7 

§ 985. Same — When the motion shall be made. — A 

motion for judgment non obstante veredicto must be made 

1 Rev. Stat. Chap. 110, % 59, § 58. 4 Roberts v. Dame, 11 N. H., 226; 

" Rand v.Vaughan, 1 Bing. (N. C), Dewey v. Humphrey, 5 Pick. (Mass.), 

767; German Ins. Co. v. Frederick, 187; 2 Elliott's Gen's. Pr., 997. 

58 Fed. Rep. 144. * Otis v. Hitchcock, 6 Wend. (N. 

8 Hitchcock v. Haight, 2 Gilm. Y.), 433. 

(IU.), 604; Steph. PL, 97; Broom's 6 Ante, § 963. 

Com., 284; Freeman on Judgments 7 2 Tidd's Pr., 922; 2 Elliott's Gen'l 

£rdEd.), 7. Pr.,997. 
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refusing to enter judgment on the special findings. It is 
requisite for the same reasons that an exception must be 
entered to the rulings of the court on motion for new trial or 
in arrest of judgment. 1 

1 Ante, §§ 976, 982. 
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ARTICLE I. 

JUDGMENT— COSTS. 



§ 987. 
988. 
989. 

990. 

991. 



994. 

995. 
996. 
997. 



Definition. 
Kinds of judgment. 
Classification as to their 
nature. 

When and how the judg- 
ment entered. 
Same-Taking case under 
advisement. 
!. Same-Refusal to enter 

judgment— Remittitur. 
'*°Zllj 0t j^^nt-gen- 

Joint and several judg- 
ments. 

Judgment by default. 

Confession of judgment. 1 

(a) Conditions upon which 
judgment by confes- 
sion entered-Practice. 

(t>) Proof and presumptions. 

(c) Setting aside judgment 
by confession. 



1003. 



1004. 



§ 1000. (d) Review-extent of. 

1001. Entries nunc pro tunc. 

1002. Correcting errors of fact 
in entry of judgment. 

Extent of lien created by 
judgments, (a) On real 
property, 
(b) Upon personal property. 

1005. (c) Against the body 

1006. (d) Priority of lien. 

1007. Setting aside judgment 

entered upon verdict. 

1008. Costs, (a) Generally. 

1009. (b) When the plaintiff shall 

recover. 

1010. (c) When defendant shall 

recover. 

1011. (d) Definition of costs on 

appeal. 

1012. (e) How costs taxed. 
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Although awarded by the court, the judgment is not con- 
sidered to be the determination or sentence of the court, but 
is considered to be the act of law pronounced and declared by 
the court after due deliberation and inquiry and therefore 
style of the judgment is not that it is decreed or resolved by 
the court but that "it is considered ' ' that the plaintiff or 
defendant do recover, etc. 1 

A judgment is the sentence of law declared by the court. 
It is an act done and presumably is entered instanti* It must 
be specific and certain and must determine the rights recov- 
ered or the penalties imposed and be in such form and manner 
that the defendant may readily understand and be capable of 
performing it. ' Furthermore, when the judgment is pronounced 
it is conclusive upon the parties in the cause and their privies. 4 
And the cause of action is merged into the judgment ; that is 
to say, after a valid judgment is entered another suit cannot 
be maintained on the cause of action upon which the judg- 
ment was entered, but any subsequent proceeding must be for 
the enforcement of the judgment and not the cause of action. 
Even the entry of judgment by confession in one court is a 
merger of the cause of action on which a suit has theretofore 
been begun in another court and will conclude such action. 6 



McClelland, 50 111. App., 645; Coats 
v. Barrett, 49 111. App., 275; Crip- 
pen v. People, 8 Mich., 117. 

1 3 Bla. Com., 396; 2 Burrill's Pr., 
244. 

s Baldwin v. McClelland. 50 111. 
App., 645. 

3 People v. Pirfenbrink, 96 111., 68. 

* Horton v. Critchfield, 18111., 133; 
Arenz v. Reihle, 1 Scam. (111.), 340; 
Davis v. Hamilton, 53 111. App., 94. 

5 Mount v. Scholes, 120 111., 394. 

General rule regarding conclusive- 
ness.— It is a universal rule that a 
judgment entered by a court hav- 
ing general jurisdiction of the class 
of cases to which the one in issue 
belongs and also of the person, will 
be presumed to have been regularly 
entered upon proper proof, unless 



the contrary affirmatively appears 
by the record itself. Chicago, R. I. 
& P. Ry. Co. v. Town of Calumet, 
151 111., 512; Hermann v. Pardridge, 
79 111., 471; Wilson v. Nilson, 44 111. 
App., 209; Blair v. Ray, 5 111. App., 
453. 

A judgment is only conclusive 
upon the parties in respect to the 
grounds actually covered by it and 
the law and the facts necessary to 
uphold it. Hyde v. Howes, 2 111. 
App., 140. 

As to judgment of court in sister 
state. — A judgment rendered by a 
court in a sister state is regarded as 
a domestic judgment and not as a 
foreign judgment. The only ques- 
tion that can be raised in a suit upon 
such judgment in this State is 
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l*l\^ heTeth *f aCt * ^ C ° nfeSSed b * v the P arties ™* the 
^™ ed bj C ° Urt ' " ^ thG CaSe of MS"»t on 

disnutr ere th ?. laW ^ admitted by the P arties * nd the Acts 
disputed as , n the case of judgment on demurrer; and 

intmVh r 0n r f P artiesfails t0 Vnvsne his litigation, 
in .vhich the action is prematurely terminated, as in the case 
of judgment be default, cognovit, nonsuit, etc. > 

§ 089. Classification as to their nature.-Judo- me nts are 
according to their nature, interlocutory or final ' 
Interlocutory judgments are either such as are given in an 



whether it is or is not a judgmeDt 
or m other words whether the court 
had jurisdiction of the subject mat- 
ter and of the persons of the parties, 
if the record shows that the court 
had jurisdiction it is conclusive of 
the rights of the parties and no evi- 
dence can be urged to impeach it, 
but where the record fails to show 
Proper service or appearance of the 
defendant he may then show that 
he was not within the jurisdiction 
of the court and did not in any man- 
ner ^submit himself thereto. Horner 

Dawsou, 4 Scam., 536: Kimmel v. 
S ^tz, 1 m. (Breese)> 169 

^^^.-Astolandrituatein 
tl ! ° WD ^rte will con- 

cur Und ? arti <* are not con- 
cur t J Y th ° const ™tion of a 
^t of another state regarding the 
m 408 ° SbUrQ V " McCartney, 121 
)Ante, Vol. 1, § 640 . 

mits !v p emUrrer * a declarati on ad- 

there^v™ a,Ie » and 
here is nothing left to be inquired 



into, but the amount of the damages 
sustained by the plaintiff. Binz v 
Tyler. 79 111.. 248. 

A judgment on a demurrer acts by 
way of estoppel and is as conclusive 
of the facts confessed by the demur- 
rer as a verdict rinding the same 
facts would be; that is to say the 
facts established Jby a judgment 
on demurrer can never afterwards 
be contested between the same par- 
ties or their privies. Nispen v. La- 
parle, 74 111., 306. 

A judgment on a demurrer to a 
plea is always conclusive. 

Where a plaintiff demurs to a plea 
and elects to stand by his demurrer 
and judgment on such demurrer, 
when one of the pleas answers the 
whole declaration is a final judg- 
ment for the defendant. Bissell v. 
City of Kankakee, 64 111., 249. 

And when the plea is found lo be 
bad a final judgment may be entered 
against the defendant. Clemson 
and Waters v. State Bank of Illinois, 
1 Scam. (111.), 45. 

2 Ante, §g 623, 624 and 923; 2 Bur- 
rill's Pr., 245. 
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intermediate stage of the cause upon some plea or proceeding, 
which does not finally determine or complete the suit (of 
which description are some judgments for the plaintiff upon 
pleas in abatement of the action ;) 1 or they are such as merely 
determine the right of the plaintiff to recover judgment with- 
out ascertaining the amount to which he is entitled, and which 
require further proceedings to render them complete. Of 
this description are judgments in default, and in some case, 
on demurrer, etc. ; consequently the style of these judgments 
is that the party " ought to recover," etc. 2 

Final judgments are such as at once put an end to the 
action by declaring that the plaintiff either has, or has not, 
entitled himself to recover the debt and damages he sues for. 3 
A final judgment puts an end to the action so that nothing 
remains to be done except to execute the judgment. 4 Final 
judgments are either rendered in the first instance, or as a con- 
sequence of the entry of the interlocutory judgment. Judg- 
ments for the defendant, except in actions for replevin, are 
always final. 6 

A judgment to be final must terminate and completely 
dispose of the action. Whether a judgment is or is not final 
is not to be determined inferentially from the fact that costs 
are adjudged and execution granted against one of the parties. 
Costs are regulated by statute and are an incident to final 
judgment, but not necessarily proof of it. 0 

§ 990. When and how the judgment entered. — After the 
jury is returned its verdict has been discharged (or after 
the finding of the court upon the facts when the case has been 
tried without a jury) the next proceeding is the entry of the 
judgment. The judgment is presumed to be entered insianti 



1 In an action at law on a plea in 
abatement on a finding of the issues 
for the plaintiff the judgment is 
interlocutory or final according to 
the nature of the action. In an ac- 
tion for damages in assumpsit or 
tort it is interlocutory, but an action 
of debt for a sum certain or for a 
specific recovery of lands or goods 



it is final. Steele v. Grand Trunk 
J. Ry. Co., 20 111. App.,366. 

* 8 Bla. Com., 396, 397; 2 BurruTs 
Pr., 246. 

3 3 Bla. Com., 398. 

4 Sweet v. Merki, 27 111. App., 245. 

5 2 Bui rill's Pr.,246. 

0 Lee v. Yanaway. 52 111. App., 23. 
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but in actual practice the Clerk makes a minute of the verdict 
and judgment upon his minute' book and the same is subse- 
quently entered at large upon the record. The judgment so 
entered is not, in this State, signed by the Judge who pro- 
nounced the judgment, as in some other states, but the judg- 
ment is presumed to be correctly entered. The entry by the 
Clerk is purely a ministerial act and he has no power to shape 
such judgment. If it is not entered as given to him it is not 
the judgment of the court and the act of the Clerk in entering 
it will be considered as a mistake, a misdemeanor, or a crime. 
The rendering of the judgment is a judicial act and can be 
alone performed by the Judge and } r et a judgment is not a 
judgment until it is recorded. 1 

In practice the Judge keeps minutes of his own and there- 
upon makes a memorandum of every judgment which he 
renders. The law does not require him to do this and there- 
fore such memorandum cannot be used by a party to prove 
what the judgment really was, but such memorandum may be 
used by the Judge himself as a memorandum to correct the 
form of the judgment as entered by the Clerk, 2 even after the 
expiration of the term for correcting errors in form. 9 

The judgment remains under the control of the court during 
the term at which it was entered of record and during such 
term it may be modified, set aside, or vacated. After such 
term, however, it can only be amended as to matter of form 
and for the purpose of making apparent that which existed 
before. 4 

^ayserv. Hall, Ad mr., 85 111., amendments in derogation of the 
511; Edwards v. Evans, 61 111., 492; judgment cannot be made at a term 
American Exchange Nat. Bk. v. subsequent to that in which the 
Moxley, 50 111. App., 814. final judgment was entered. Fiei- 

a Launtz v. Heller, 41 111. App., den v. People, 128111., 595. 
528. * As to amendment after appeal, 

8 Ante, § 748; Ayer v. City of see Rafferty v. McGowan, 136 111., 
Chicago, 149111., 262. 620. 

Amendments in affirmance of a 4 Baldwin v. McClelland, 152 111., 
judgment may be made at a subse- 42; Stanton v. Kinsey, 151 111., 301; 
quent term if there is anything by State S. Inst. v. Nelson, 49 111., 171; 
which to amend and proper notice See further ante, Vol. I., § 743. 
be given to the adverse party; but 
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§ 991. Same — Taking case under advisement. — The court 
has a right to take a case under advisement for a reasonable 
time and even when judgment is not entered until a succeeding 
term the propriety of the practice will not be considered, 
where no injury can result therefrom. 1 

A case taken under advisement may be decided and judg- 
ment entered in vacation and a judgment so entered may, for 
good cause shown, be set aside, or modified, or excepted to at 
the next term of court, upon motion filed on or before the 
second day of the term, of which motion the opposite party or 
his attorney shall have reasonable notice. If not so set aside 
or modified it shall thereupon become final. 8 

The practice of delaying the decision of a case for a long 
time is objectionable and has been condemned, but has not 
been held to be sufficient ground for reversal, 8 except that a 
judgment entered in vacation eleven months after the verdict 
was rendered, has been held to be fatally erroneous. 4 

§ 992. Same — Refusal to enter judgment — Remittitur. — 

Upon a verdict being rendered by the jury for too great an 
amount it is a common and approved practice for the court to 
refuse to render judgment thereon until the same is reduced to 
the proper amount by the filing of a remittitur by the plaintiff. 
It is said to be almost essential to the proper conduct of jury 
trials that the court should possess such power. 6 

§ 993. Form of the judgment — Generally The nature 

and form of the judgment will, of course, vary according to 
the nature of the action and of the issue, the mode of the 
trial, the result of the decision and the circumstances of the 
case in general. Something of the nature and effect of the 
judgment will be hereinbefore found in connection with the 
amount of the recovery in each of the several forms of action. 9 

1 Hosnier v. Hunt Drainage Dis- 4 Jared v. Van Vleet, 13 App., 334. 

trict, 134, 111., 360. » Libby, McNeil & Libby v. Scher- 

* Rev. Stat. Chap 37, H 65, § 30; man, 50 111. App., 123. Further see 

Toledo, P. & W. Ry. Co. v. East- "Verdict," ante, §§ 943, 951. 

burn, 79 111., 140. « Ante, Vol. I, Part. III. 

'Ditch v. Trustees, 8 III. App., 
294. 
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A mere error in form where the judgment is for the true 
amount of the indebtedness, or damages, will be no ground 
for reversal in a court of review. 1 Such judgment will be 
corrected and the proper judgment there entered. 3 

§ 994. Joint and several judgments. — Where an action on 
contract has been brought against several defendants jointly, 
it must be rendered jointly against all or none, except that if 
a personal defense, such as infancy or bankruptcy be success- 
fully interposed, judgment may be rendered against those to 
whom such defense does not apply. If all that have been 
made joint defendants are not shown to be liable, the plaint- 
iff should amend his declaration by dismissing the defendants 
not liable and then the rule must be applied and judgment 



of rent due, in form aforesaid by 
the jury herein found due, has been 
held to be good judgment, either in 
debt or assumpsit. Brown v. Kel- 
ler, 30 111., 63. 

In garnishment, the judgment 
should be in the name of the defend- 
ant in the writ against the gar- 
nishee. Chicago, R. I. & P. Ry. Co. 
v. Mason, 11 111. App., 525. Fur- 
ther, see ante, § 377. 
Sufficient form— examjrfe. —A judg- 
ment in these words: "The court 
being fully advised in the matter 
finds the issues for the plaintiff, and 
provides to render judgment in 
favor of the said plaintiff, and 
against the said defendant, for the 
sum of two hundred and forty- 
seven dollars and seventy-five cents 
and costs of this suit, and execu- 
tion is awarded for the same," is 
not in the approved form, but when 
tested by the rules of law has been 
found to be sufficient. Coats v. 
Barrett, 49 111. App., 275. 

An entry in the following words: 
" The jury retired and returned the 
following verdict: We, the jury, 
find for the plaintiff in the sum of 



$200, and the same is the judgment 
of the court, with costs of this suit," 
was held to be a sufficient judgment 
when collaterally attacked. Schem- 
erhornv. Mitchell, 15 III. App., 418. 

Insufficient Form — Example.— 
The words " whereupon is consid- 
ered by thir court have and recov- 
ered of said defendant the sum of " 
is no judgment because it is not for 
anybody or in favor of anybody. 
Fuller Watchman's Electrical De- 
tector Co. v. Louis, 50 111. App., 
488. 

An entry in the words "judg- 
ment entered upon the verdict for 
three thousand dollars and costs " is 
likewise no "judgment." Martin 
v. Barnhart, 39 111., 9. 

A pretended entry of a judgment 
in the words " whereupon the court 
entered judgment upon the finding" 
is not a judgment, because it 
shows no action of the court upon 
that finding. Faulk v. Kellums, 54 
111., 189. 

'Rev. Stat.,Ch. 7, ^ 3, § 3. 

2 Masters v. Masters, 13 111. App., 
Oil. 
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erf y. 89 in., 156- Robin^n ' d " Cooper v - McNeU & Hi e« ins Co - 43 

® III., 27b Peoohl I roWD ' IH - A PP-350; Hartley v. Lybarger, 
Admr.,8211 Z ?rJ' ? amsoD > 3 "I- App , 524; Logan v. Burr. 3 

«9; Reea'v c'it? ' r\ ^ f nL App - 458; DalJ r v - Youn «. 3 
332 Fendl', i y cf-, Cag °' 38 A PP" 39 ' °' i<e . 19 and 34. 
«0 ;M o roTv p eonI f ^'rfi 1 ' RaKOr T " Kenda ». ™ Mi 

c - 16 HI. Ipp 5 t?' 33 ° ; Wa " aCe V ' Es Py- 68 m - 143 ' ™ 

* Q. R. R PP- Chicago, B. v. Meredith, 4 Scam. (III.), 360. 

rooKman v. McDonald, 10 111., 
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is then not complied with the defendant is called and an assess- 
ment of damages made and judgment entered. This latter 
judgment is by the common application of the term, designated 
as a judgment by default. 1 

As hereinbefore shown, 2 a plaintiff is not entitled to a 
judgment by default until he is himself in a position to de- 
mand that the defendant proceed, and if a default judgment 
is entered the defendant can have it set aside for good cause 
shown during the term at which the judgment is entered and 
at the designation of the court. Furthermore, the default 
admits the existence of a cause olfaction but does not admit 
the damages, and the $k$£mht& a right to be heard on the 
assessment of damages in addition to the right to cross-ques- 
tion the plaintiff's witnesses thereon. 3 

No default judgment can be entered against a person served 
with process or appearing, although he be named as a defend- 
ant in the case. 4 And the fact that a part of several defend- 
ants have appeared will not warrant the entry of an additional 
judgment against others not having appeared or having been 
served. 6 

Furthermore, in an action against two defendants jointly, 
one of whom is in default and the other of whom has an- 
swered, final judgment cannot be entered against the defendant; 
in default when no proceedings are taken against the other. \ 
The proper practice is to try the issue as to the defendant who I 7^ 
has pleaded and then have the same jury assess the damages J 
against both the defendants. The judgment entered must be 
joint and the defendant in default has a right to appeal. 0 

§ 996. Confession of judgment By "confession of judg- 
ment" is meant the voluntary submission to the jurisdiction 
of the court, given by consent and without service of process. 7 

1 Compare Elliott's Gen'l Practice, * Worren v. McHatten, 2 Scam. 
S 1024 - (111.), 33. 

2 Ante, g 801. s Klein v. Dewes, 28 IU , 316. 

3 Ante, 801-802; Baldwin v. 6 Waugh v. Suter, 3 111. App., 271. 
McClelland, 152 IU., 42; Souerbry v. ' First Nat. Bank v. Garlinghouse, 
Fisher, 62 111., 135; Woodruff v. 53 Barb. (N. Y.), 619. 

Matheny, 55 111. App., 350; Smith v. 
Little, 53 111. App., 157. 
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What is commonly meant by "confession of judgment" is a 
confession of judgment on "warrant of attorney" although 
strictly speaking, a confession of judgment may be by the 
entry of the cognovit, as hereinbefore indicated. 1 The entry 
of a judgment upon a cognovit differs from an entry of judg- 
ment upon warren t of attorney in that the former is executed 
during the progress of the trial and judgment then entered 
thereon, while the warrent of attorney is executed prior to the 
commencement of the suit, and frequently at the time of the 
creation of the indebtedness as a security therefor. ' 

The confession of judgment upon warrant of attorney in 
term time is a proceeding that is familiar to the common law 
when applied to actions on contract, but a confession of judg- 
ment in vacation or upon a cause of action arising from tort is 
unknown to the common law and in derogation of it. Conse- 
quently, courts have general jurisdiction to enter judgments 
upon warrant of attorney in actions upon contract, but in 
actions arising from torts the jurisdiction is strictly confined 
to that prescribed by the statute. ' 

The statute provides that "any person, for a debt bona fide 
clue may confess judgment by himself or attorney duly author- 
ized, either in term time or vacation without process. Judg- 
ments entered in vacation shall have like force and effect, and 
from the date thereof become liens, in like manner and exteut 
as judgments entered in term time." 4 Where the power (war- 
rant) of attorney authorizes an attorney of the state to appear 
before a court of record within the state* and confess judgment 
for the amount due upon a note to which such power (warrant) 
is attached, the power may be exercised by the confession of 
judgment either in term time or vacation before the Clerk of 
the court. The Clerk has power to enter judgment in vacation 
and the entry of judgment by the Clerk must precede the issu- 

1 Ante, § 624. * Rev. Stat. Chap. 110, ^ 66, § 65; 

9 French v. Wilier, 126 111., 611. Keith v. Kellogg, 97 111., 147; Oppen- 

a Gardner v. Bunn, 132 111., 403: heimer & Co. v. Giershofer & Co., 

French v. Wilier, 126 111., 611; 54 111. App. , 38. 

Bush v. Hanson, 70 111., 480; Wil- s As to form of warrant of attorney 

ler v. French, 27 111. App., 76. see ante, § 624. 

74 
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ance of an execution. An execution issued without the entry 
of a judgment by the Clerk will be absolutely void.' 

The entry of a judgment by the Clerk upon a warrant of 
attorney is not a judicial act. The judgment is entered in 
pursuance of the contract which acknowledges the debt and 
authorizes the Clerk to enter judgment, and the judgment so 
entered is a contract acknowledged of record. It is a con- 
clusion of law. Such a proceeding is in derogation of the 
common law and is valid only in cases affirmatively appearing 
to be within the statute. 9 The court obtains jurisdiction of 
the person of the defendant by the appearance of the attorney 
as authorized by the power. Such attorney is an attorney in 
fact under special limit of authority which must be strictly 
construed. 3 



1 Conkling v. Ridgely, 112 Hi., 36; 
Keith v. Kellogg, 97111., 147; Ling v. 
King& Co., 91 111., 571; Middleton 
v. White, 35 III., 114. 

2 Durham v. Brown, 24 111., 93; 
Dearborn Laundry Co. v. Chicago & 
A. R. R. Co., 55 III. App., 438; Bunn 
v. Gardiner, 18 III. App., 94. 

* 8 Baldwin v. Freydendall, 10 III. 
App., 106. 

When judgment may be entered 
before maturity of the note.— Judg- 
ment cannot be entered upon a war- 
rant of attorney upon the same day 
such warrant and note is executed, 
although the note be payable on 
demand and the warrant authorize 
the entry of judgment thereon "at 
any time" thereafter. Graves v. 
Whitney, 49 111. App., 435; White v. 
Jones, 38 111., 159; Waterman and 
Hall v. Jones, 28 111., 54; see Cum- 
mins v. Holmes, 11 HI. App., 158. 

But where the warrant authorizes 
the confession of judgment upon a 
note "at any time" it may be done 
at any time after the delivery of the 
note even before the maturity there- 
of. The warrant and note being 
construed together as parts of one 



and the same transaction the con- 
tract evidently justifies such an 
entry. McDonald v. Chisholm, 131 
111., 273; Adam v. Arnold, 86 111., 
185; Elkins v. Wolfe, 44 111. App., 
376; Alldritt v. First Nat. Bank of 
Morrison, 22111. App., 192; s. c, 22 
III. App., 24; Towle v. Gonter, 5 111. 
App., 409. 

Warrent sufficient in form.— A 
sufficient form of warraut of 
attorney for ordinary cases has been 
hereinbefore given, ante, § 624. But 
a warrant containing a recital in the 
following words has been held to be 
sufficient to authorize the confession 
of judgment before the maturity of 
the note: "In consideration * * * 
we do hereby make * * * and 
appoint P. , etc. , to be our true and 
lawful attorney * * * for us 
and in our name * * * to ap- 
pear before any court of record 

* * * at any time after 
the date hereof, and to waive 
service of process, and confess a 
judgment against us, or either of us, 
and in favor of the holder of this 
note," etc. Farwell v. Huston, 151 
111., 239. 

A warrant of attorney need not be 
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confession of judgment upon several 
notes it is competent for the court 
to enter judgment for the amount 
of all together. A court of general 
jurisdiction has power to consoli- 
date different actions of the same 
nature between the same parties. 
ante, § 780, « Consolidation of Caus- 
es." And it is not necessary that 
an order should first be made au- 
thorizing such an entry. Iglehart 
v. Chicago Marine, etc., Ins. Co., 
35 111., 514. 

For bona fide purpose.— A judg- 
ment entered by confession to be 
valid, must be for an honest pur- 
pose on a bona fide debt. A confes- 
sion of judgment for a fraudulent 
purpose as upon forged notes, and 
without the knowledge of the par- 
ties to the suit will be coram non ju- 
dice and the judgment will be void 
for the want of jurisdiction of the 
defendant, and all proceedings there- 
under will be void. Bullen v. Daw- 
son, 139 111., 683; Mount v. Scholes, 
120 111., 394. 

1 French v. Wilier, 126 111., 611; 
Wilier v. French, 27 111. App., 76 
Burns v. Nash, 23 111. App., 552. 
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proceeding to take confession of judgment therefor no process 
of the court need be issued, but the other steps necessary to the 
procuring of a judgment in other cases must be followed ; that 
is to say, there must be a declaration filed in the cause and 
proof must be made of the amount of the indebtedness in 
compliance with the averments contained in the declaration. 
If upon a written instrument there must be proof of its exe- 
cution. Furthermore there must be proof of the authority 
of the attorney who appears for the defendant to confess 
judgment. In other words the warrant of attorney must 
be filed as evidence and proof made of its execution by 
the defendant. Proof of the execution of a warrant of attor- 
ney is usually made and may always be made by filing an 
affidavit of the genuineness of the signature of the defendant 
thereto, and when the judgment is to be entered by the Clerk 
in vacation such proof must be made by affidavit because the 
Clerk cannot hear evidence. There must also be filed the de- 
fendant's plea of confession entered by his attorney under 
authority of the warrant. A Clerk in entering judgment upon 
a warrant of attorney can only look to the plea of confession 
for he can hear no evidence and can determine nothing. The 
warrant therefore must be clear and explicit and must be 
strictly pursued. An admission of indebtedness is not suffi- 
cient; express authority to enter judgment must be shown. 1 

Affidaavit of execution of warrant 
of attorney.— The words " Charles 
Potter, being first duly sworn, doth 
depose and say, that he is well ac- 
quainted with the handwriting of 
Hall and Brother and that he believes 
the signature to the within note 
and power of attorney to be true and 
genuine " was held to be a sufficient 
affirmation of the execution of such 
instruments by M. V. Hall, a 
member of said firm. It is said that 
it is immaterial how the affiant ac- 
quired his knowledge of said hand- 
writing. Hall v. Jones, 82 111., 38. 

Affidavit to further show that ma- 
ker is alive, ivhen.— When the war- 
rant of attorney has been executed 



1 Gardner v. Bunn, 132 111., 403; 
Campbell v. Goddard, 117 111., 251; 
Elliott v. Daiber, 42 111., 467; Frye 
v. Jones, 78 111., 627; Iglehart v. 
Chicago Marine, etc., Co., 35 111., 
514; Ball v. Miller, 3* 111., 110, Dur- 
ham v. Brown, 24 111., 93; Bunn v. 
Gardner, 18 111. App., 94; Stein, 
Block & Co. v. Good, 16 III. App., 
516; compare Lewis v. Barber, 21 
111. App., 638. 

Jurisdiction is acquired over the 
person of the defendant by virtue 
of the warrant of attorney, and for 
this reason it is that the execution 
thereof must be proved. It is a con- 
tract requiring proof. Anderson v. 
Feld, 6111. App., 307. 
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§ 998. (b) Proof and presumptions. — There is a broad 
distinction between judgments which are confessed in open 
court and those judgments which are entered by the Clerk. 
When a judgment is entered in open court a judicial act is per- 
formed and every legal presumption will be indulged in favor 
of the validity of the judgment, but where the judgment is 
entered by the Clerk, the proceeding being statutory and in 
derogation of the common law, no presumption will be in- 
dulged in favor of it. ' 

It is a well established principle that authority to confess 
judgment without process must be clearly given and strictly 



more than a year and a day the prac- 
tice in this State, following prac- 
tice in Great Britain, requires 
that an affidavit be tiled showing 
that the debtor is still alive and that 
the debt, or at least a portion of it, is 
still due. Hinds v. Hopkins, 28 111., 
344; Young v. Earle, 28 111., 344; 
Stein & Co. v. Good, 16 111. App., 
516; Alldritt v. First Nat. Bank, 22 
111. App., 24; 1 Tidd's Pr., 492, 552, 
553, 599. 

■ Certificate of notary public no 
proof of execution.— The certificate 
of a notary public that the person 
executing the warrant of attorney is 
personally known to him to be the 
same person whose name is signed 
to the power of attorney, and that he 
appeared before him and acknowl- 
edged the execution thereon as his 
free and voluntary act, is not proof 
of the execution sufficient to sustain ' 
a judgment entered thereon. Op- 
penheimer & Co. v . Giershofer & 
Co., 54 Hi. App., 38. 

When presumptions entertained — 
When judgment is entered in open 
court it will be presumed that there 
was proof of the execution of the 
warrant of attorney before the 
judgment was confessed, although 
the same does not appear of record. 
Iglehart v. Chicago Marine, etc., 
Co., 35 111., 514. 



A declaration that is so defective 
as to be bad on demurrer will be 
cured by the entry of judgment by 
confession. Iglehart v. Chicago 
Marine, etc., Co., 35 111., 514. Fur- 
ther as to irregularities cured by 
verdict, see ante, § 750. 

Record need not show confession 
by attorney at law. — It is not neces- 
sary that the record of a judgment 
entered by confession on warrant of 
attorney should show that such 
judgment was confessed by an attor- 
ney at law. It is presumed that a 
court knows its own officer and 
after judgment is entered it will be 
presumed that the confession was 
by an attorney at law as required 
by the warrant. Iglehart v. Chi- 
cago Marine, etc., Co., 35 111., 514. 

1 Farwell v. Huston, 151 111., 239; 
Hansen v. Schlesinger, 125 111., 230; 
Osgood v. Blackmore, 59 111., 261; 
Hall v. Jones, 32 III., 38; Roundy v. 
Hunt, 24 111., 597; Anderson v. 
Field, 6 111. App., 307; Follansbee v. 
Scottish Am. Mortgage Co., 5 111. 
App., 17. 

A judgment entered in vacation 
will be presumed to be regular until 
the contrary appears from the files 
or otherwise. Thomas v. Mueller, 
106 111., 36. 
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pursued. This is applicable to the warrant of attorney, but 
the instrument is subject to the rules of construction applica- 
ble to other written contracts. Such an instrument is only a 
contract of security for the debt and will be so construed as 
to give effect to the presumed intention of the parties. 1 

The warrant of attorney, upon which a judgment is entered 
by the Clerk in vacation, becomes part of the record without 
the aid of a bill of exceptions. 9 

§ 999. (c) Setting aside judgment by confession.'— For 

the purpose of doing justice, courts of law exercise equitable 
jurisdiction over judgments that have been entered by con- 
fession. Therefore, upon showing equitable grounds for set- 
ting aside a judgment entered by confession, the court will 
vacate such judgment and permit the defendant to put in his 
defense to the plaintiff's alleged cause of action. The prac- 
tice is for the defendant, against whom a judgment has been 
entered upon warrant of attorney, to move the court to set 
aside such judgment, supporting his motion by affidavit, show- 
ing equitable grounds therefor. Upon a motion to set aside a 
default judgment, the question before the court is not whether 
there have been errors of law, but whether there is any equit- 
able reason why the judgment should be vacated. If the de- 
fendant fails to show a defense on the merits, the court will 
not set aside the judgment, but if the plaintiff appears not to 
be entitled to a judgment it is the duty of the court to vacate 
it. The general practice now is, especially where the right of 
the plaintiff to recover is left in doubt, not to set aside the 
judgment absolutely, but to permit it to stand as the security 
of the plaintiff till after the trial of the issues joined in the 
case. If the defense is successful, the judgment will be set 

1 French v. Wilier, 126 111., 611; Where judgment is entered by 

Holmes v. Bemis, 124 III., 453; confession upon a lease in term 

Graves v. Whitney, 49 111. App., time a copy of the lease of the decla- 

435; Holmes v. Parker, 25 111. App., ration is no part of the record. 

225. Frank v. Thomas, 35 111. App., 547. 

9 Baldwin v. McClelland, 50 III. 3 As to setting aside judgment 

App., 645; Schmidt v. Bauer, 33 111. entered upon verdict, see post, § 

App., 92. 1007. 
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aside ; otherwise it will be permitted to continue in full force 
and effect. 1 

Where a judgment by confession is entered in term time it 
may be set aside for good cause shown during that terra, 8 and 
where judgment by confession is entered by the Clerk in vaca- 
tion, application to set it aside should be made at the next 
succeeding term.' Furthermore, where the warrant of at- 



1 Farwell v. Huston, 151 111., 239; 
Packer v. Roberts, 140 IU., 9; 
Holmes v. Parker. 125 111., 478; 
Norton v. Allen, 69 111., 806; Knox 
v. The Winsted Savings Bank, 57 
111., 330; Pitts v. Magie, 24 111., 610; 
Hall v. Jones. 82 HI., 38; Lake v. 
Cook, 15 IU., 353; Seaver v. Siegel, 
54 111. App., 632; Mumford v. Tol- 
man, 54 IU. App., 471; Chicago Fire 
Proofing Co. v. Park Nat. Bank, 44 
IU. App., 150; Gordon v. Goodell, 
34111., 429; Martin v. Stubbings, 20 
111. App., 381; Carpenter v. First 
Nat. Bank, 19 111. App., 549; Camp- 
bell v. Goddard, 17 111. App., 382; 
Gibboney v. Gibboney, 2 111. App., 
822. 

Judgments entered upon warrant 
of attorney are often opened for the 
purpose of letting in the defense of 
one who was precluded by accident, 
fraud, or otherwise, from making 
such defense at the proper time. 
The judgment itself is not generally 
vacated until the merits are deter- 
mined by the defendant and then 
it will be vacated or permitted to 
continue in force according to the 
right of the matter. Hall v. Jones, 
32 III., 38. 

The defense let in may be to the 
whole- or a part of the plaintiff's 
alleged cause of action. An un- 
contradicted affidavit that judg- 
ment was entered for a larger 
amount than was due, entitles the 
defendant to have the judgment set 
aside and he allowed to plead to the 



disputed portion of the judgment. 
Lanyon v. Lanz & Co., 43 111. App., 
654. 

But where the affidavit supporting 
the motion does not deny that the 
warrant of attorney was voluntarily 
given and for a good consideration, 
but only avers that the judgment 
includes usurious interest will not 
entitle the defendant to have the 
judgment set aside if the plaintiff 
remit a sum equal to the usury. 
Ralph v. Baxter, 66 111., 416; 
further as to excessive damages, 
see ante, § 972. 

Extent of the defense. — Where a 
judgment entered by confession in 
vacation is opened and the defend- 
ant granted leave to plead without 
restriction, he may plead any matter 
in bar which he might have done 
had the suit been begun by summons 
in the ordinary way. Borchsenius v. 
Canutson, 100 111., 82. 

Plaintiff may amend— When a 
judgment entered in vacation is set 
aside to permit a defense to be 
entered, all the pleadings in the case 
are opened to such an extent that a 
declaration may J?e amended as to 
form so as to prevent a variance be- 
tween it and the instrument sued 
on. Carpenter v. First Nat. Bank, 
19111. App., 549. 

3 Rev. Stat., Chap. 110, 1[ 40, § 89; 
Bolton v. McKinley. 22111., 203. 

8 Campbell v. Goddard, 117 111., 
251. 
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torney is insufficient, or has been rendered nugatory by altera- 
tion, then the judgment entered is no judgment, and although 
entered in term time it is proper for the court, at a subsequent 
term, to permit the defendant to defend on the merits. 1 An 
application to set aside a judgment by confession should, 
however, be made at the earliest opportunity. Where the 
delay has been great much will be presumed to sustain the 
judgment, and especially so where a clear case is not shown 
upon the merits and no claim is made that the defendant has 
been deprived of any legal defense/ 

The application for the setting aside of a judgment entered 
by confession should be made to the court in which such judg- 
ment was entered.' But it seems that where judgment by 
confession is entered in a foreign county the defendant may, 
by proper showing in a bill of chancery, enjoin the collection 
of such judgment for the same cause that would have been 
available at law. 4 

No one but a party affected by the judgment can interpose 
a motion to have it vacated or set aside. 6 Ordinarily no one 
except the defendant can object to such judgment. 6 But 
since judgment was entered for the benefit of the plaintiff, he 
has a right to have the judgment vacated on his motion and 
where judgment has been opened and a defense let in the 
plaintiff has a perfect right to submit to a nonsuit. Submit- 
ting to a nonsuit will of course be a vacation of the judgment 
theretofore entered by confession. 7 

Affidavits filed in support of a motion to set aside a judg- 
ment entered upon warrant of attorney will be construed most 
strongly against the party making the application. It is not 
sufficient that they should show a state of facts from which, 



1 Burwell v. Orr, 84 111., 465; 
Wyman v. Yeomans, 84 111., 403. 

Void cognovit renders judgment 
entered thereon void. — A judgment 
which has been entered by confes- 
sion upon the cognovit that is void 
should be vacated and the plaintiff 
left to pursue the ordinary remedy 
by an action at law, because a judg- 
ment entered on a void cognovit 



cannot be enforced. Graves v. 
Whitney, 49 111. App., 435. 

9 Hall v. Jones, 32 III., 38. Fur- 
ther as to "Presumptions," see ante, 
£ 998. 

3 Atkinson v. Foster, 134 111., 472. 

4 Cooper v. Tiler, 46 III. , 462. 

6 Farwell v. Huston, 151 111., 239 
ti Gardner v. Bunn. 132 111., 403. 
1 Gordon v. Goodell, 34 III., 429. 
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if proved on the trial, a defense may be inferred. They must 
snow a prima facie case for the defendant 1 ' 

Counter affidavits may be properly introduced bv the 
plainfff, where the defendant moves the court to set aside the 
judgment entered upon warrant of attorney, supporting his 
therX » 7 S Purp ° rtin 2 to show stable grounds 

§ 1000. (d) Review-Extent of-Irregularities in a judgment 
properly entered in conformity with the power granted by the 
«etendant in the warrant of attorney, like irregularities in 
other judgments, will be rendered immaterial thereafter by 

e statute of jeofails and amendments.' Where the authority 
to confess the judgment, and the record shows, either by proof 

fes Zf P i r Umi , Hi ° n ' that the debt is due ' judgment so con- 
-n T 6 reVei * Sed b ^ aco «rt of review; and in no 
case will a judgment so confessed be inquired into, unless appli- 
cation is first ma de to the court below and a showing there made 
or equ ltab i e grounds why ^ ^ ^ ^ 

"er such an application has been made and denied, the 
of^T m ?' P rosecute a " appeal or writ of error to a court 
an ,™ eW \ Llkewise where the judgment entered is for too great 
an mount application must be made to the trial court to cor- 

aW°T? e ? ie0tiOn Wi " " 0t be considered in the court 
is -f„" , f defendant t0 a judgment entered by confession 

senX'Tu '° m hfS Pight t0 take an a PP eaI b Y his having con- 
en ea to the entering of such judgment ; but the mere agreement 

of th i ,? m6nt m ^ be ent "- etl for one-half of the amount 
the <iT j Dg 18 nota j ud gment by confession so as to deprive 
the defendant from taking an appeal. It is more in the 
to H, 8 -. , stl P ulation ^ remit one-half of the damages and 
to limit the recovery to the remittitur. ■ 

Nat. Bank in 1o7 V- Park Further as to excessive judgment, 
« Truby v C see ant ' c ' § 999 n - 

Mntej^n* 88 1IU ' App, ' 1;i3 - ' BrowI1 v - «alesburg Pressed 
4 Ball v Mill q u t Brick Co - 132 IU - 648 - 

T - Hopkins V™ J' U0 '' Hinds Waiver °f errors.-A judgment 
3«; Roundv V « 8andEar1, 28 m - *>* confession was entered upon a 
«o»ndy v. Hunt. 34 111., 59 7. lease and the defendant upon appli- 
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§ 1001. Entries nunc pro tunc. — Where a cause has pro- 
ceeded so far that a party is entitled to the entry of a judg- 
ment and no such judgment is entered by the Clerk, 1 the court 
has power at any time thereafter, without regard to the stat- 
ute of limitations, to cause such judgment to be entered nunc 
pro tunc. The entry of a judgment nunc pro tunc is not an 
amendment of a judgment or the correction of a judgment 
theretofore entered, but is an entry of a judgment now for 
then when such entry has been omitted. The rendering of a 
judgment being a judicial act and the entering of a judgment 
being merely a ministerial act, the latter, when omitted, may 
be by the court caused to be performed at any time upon due 
application and proper evidence; but the power to enter judg- 
ment n unc pro tunc does not give authority to make a new 
decision or render a new judgment. The entry now .for then 
merely states what the judgment was then. It cannot be 
made to then have a retroactive effect, nor can it be made to 
prejudice the rights of innocent third parties who have inter- 
vened. Their rights are paramount to the rights of the parties 
to the suit. 8 

§ 1002. Correcting errors of fact in entry of judgment. 

— By the common law a writ of error coram nobis (before us) 
could be sued out of the court in which the error was com- 
mitted to supply or rectify a mistake of fact not put in issue 



cation was allowed to interpose his 
defense. He then filed a demurrer 
which the court overruled and or- 
dered that judgment should stand as 
final, unless the defendant should 
further plead. The defendant elected 
to stand by his demurrer and prayed 
for an appeal. It was held that the 
cognovit filed in the case was a 
waiver of errors and the appeal was 
denied. Seaver v. Siegel, 54 111. 
App., 632. 

Pi'esiimption8 favoring judgment 
by confession.— See " Proof and Pre- 
sumptions," ante, § 998. 

1 As to the duty of the Clerk to 



enter judgments before the final 
adjournment of the court for the 
term or as soon thereafter as prac- 
ticable and his liability for failure 
to perform such duty, see Rev. Stat. 
Chap. 25. IF 14, § 14. 

2 Hosmer v. Hunt Drainage Dis- 
trict, 134 III., 360; Howell v. Mor- 
lan, 78 111., 162; Bunker v. Green, 
48 111., 243; Oetgen v. Ross, 36111., 
335; Loomis v. Francis, 17 III.. 206; 
Elliott's Gen'IPr., 192, 1033. 

That statute of limitations does 
not apply to entries of judgments 
nunc pro tunc. See Risser v. Mar- 
tin (la.), 53 N. W. Rep., 270. 
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or passed upon by the court; such as the death of a party 
when the judgment was rendered, coverture of a female party 
infancy and failure to appoint a guardian, error in the process! 
or mistake of the Clerk ; but it did not lie to correct an error 
m the judgment itself. 1 

The writ of coram nobis has never been in use in this State, 
but the remedy which it insured may be obtained bv motion 
made in the trial court where, and during the term when, the 
error m fact occurs.' The text of the statute is as follows: 
All error in fact committed in the proceedings of any 
court of record, and which by the common law could have 
been corrected by said writ, may be corrected bv the court in 
which the error was committed, upon motion in "writing made 
at any time within five years after the rendition of final 
judgment m the case upon reasonable notice. When the per- 
son entitled to make such motion shall be an infant, feme 
covert, non compos mentis, or under duress, at the time of pass- 
ing judgment, the time of such disability shall be excluded 
n-om the computation of said five years." ' 

The proceeding is simply by motion supported bv affidavit, 
but it calls in question the legality of the judgment* and when 
it is shown that the judgment was entered on an error of fact 
not put m issue by the pleadings to grant the motion.' But 
tbe proceeding is not applicable to an ordinary motion to 
open a judgment.' A motion under this statute is only appli- 
cable to correct such errors as could by the common law be 
corrected by the writ of error coram nobis. 

§ 1003. Extent of Hen created by judgment, (a) On real 
property — When a judgment is entered in a court of record 
it becomes a lien on the real estate of the person against 
whom it is obtained situate within the county for the period of 
one year without further proceedings on the part of the plaint- 

• If execution is issued on such judgment within a year 

3ll M I£d T Ha ^ nhi11 ' 37 m - A PP- • 8 Kev. Stat., Chap. 110, IT 67, § 66; 

> MMTi ' jf W • Gormen v. Hixon, 78 111. , 389. 

488. 6y V> Buck ' 48 IU - " Claflin v. Dunne, 129 III., 241. 

5 Fix v. Quinn, 75 111., 232. 
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from the time it first became a lien, judgment continues 
then to be a lien on such real estate for a period of 
seven years from the entry of the judgment, and no 
longer. If execution is not issued upon the judgment within 
a year after such judgment was rendered such execution may 
nevertheless be levied upon the real estate of the defendant 
any time within seven years from the rendition of the judg- 
ment and becomes a lien on the real estate from the time it 
shall be delivered to the Sheriff or other proper officer to be 
executed. 1 No execution can issue upon a judgment after the 
expiration of seven years from the time such judgment first 
became a lien except on the revival of the same by scire facia*. 
But real estate levied upon within said seven years may be 
sold upon venditio rei exponas at any time within one year 
after the expiration of said seven years. 8 

The judgment becomes a lien upon the real estate of the 
judgment debtor situate in any other county in this State in 
like manner and effect, upon the filing in the office of the 
Clerk of any court of record in such other county, or a tran- 
script of such judgment, and execution may issue thereon in 
said county.' 

§ 1004. (b) Upon personal property. — A judgment does 



1 If no execution is issued within 
a year and in the meantime another 
judgment is obtained and execution 
is issued thereon, the lien of the lat- 
ter judgment will take priority over 
a subsequent execution issued on 
the former judgment. Dobbins v. 
First Nat. Bank, U2 III., 553. 

2 Rev. Stat., Ch. 77., ^ 1, § 1; ^ 6, 
S 6; Conwell v. Watkius, 71 111., 
488; Ewing v. Ainsworth, 53 111., 
464; Gridley v. Watson, 53 III., 186; 
Tenney v. Hemenway, 53 111., 97. 

Time deducted.— When the party 
in whose favor judgment is ren- 
dered is restrained, by injunc- 
tion out of chancery, or by appeal, 
or by the order of a Judge or court, 
or is delayed, on account of the 



death of the defendant, either from 
issuing execution or selling thereon, 
the time he is so restrained or de- 
layed shall not be considered as any 
part of the time above mentioned. 
Rev. Stat., Ch. 77, ^ 2, § 2, 

Real estate defined.— The term 
44 real estate " as above used includes 
lands, tenements, hereditaments, 
and all legal and equitable inter- 
ests therein and thereto, including 
estates for the life of the debtor or 
of another person, and estates for 
years, and leasehold estates, when 
the unexpired term exceeds five 
years. Rev. Stat. Ch. 77, H 3, § 3. 

3 Rev. Stat., Chap. 77, ^ 1, § 1: 
Ewing v. Ainsworth, 53 III., 464. 



Digitized by Google 



1181 



§§ 1005-1007.] JUDGMENT— COSTS. 

not become a lien upon personal property and does not bind 
the same until an execution issuing on such judgment is de- 
livered to the Sheriff or other proper officer to be executed. 1 

§ 1005. (c) Against the body—When the judgment shall 
Have .been obtained for a tort committed bv the defendant, or 
where the defendant shall have been held to bail by writ of 
capias ad respondendum, as provided bv law, or where he 
shall refuse to defiver up his estate for the benefit of his 
creditors an execution upon the judgment obtained against 
him shall issue against the body of the defendant, but in no 
other case.' 

§ 1006. (d) Priority of lien._It is a maxim of the law 
that he who is prior in time has priority of right. Therefore 
as a general rule, the one who first obtains judgment acquires 
the prior lien ; but by force of the statute in this State there 
is no priority of the lien of one judgment over that of another 
rendered at the same term or on the same day in vaca- 

Furthermore, to preserve the prioritv of the lien of the 
judgment first obtained, execution must issue upon it within 
one year after the rendition of such judgment, for if execution 
> not issued within one year after the rendition of the ' 
uagment, another judgment will take precedence if execution 
s tnereon first issued, although judgment on which it issued 
was rendered subsequently.* 

§ 1007. Setting aside judgment entered upon verdict.*— 

Alter a judgment has been entered there are two methods by 
which it may be attacked. (l) By direct attack, that is by 

'todL^i' Cha P- V' 7 9 ' § 9 - r ear an <> ho"' when he received the 
Uon « TZ 7 ^ ^ tt6r """a- ' Rev. Stat., Chap. 77, T 5, g 5. 

tioS L 1% T wl T 8Uch execu - 3 ReT - Stat - Cha P- " V 1 1 1. 

otlertnn Z eKd the ,herifl or J IteT - Stat - Chap. 77, f 1, * 1. 

of such ° , Cer 8haI1, 0n receipt 5 M to settin e ^ ide .iudgment by 

thereof Z \ ' 6 Upon the baok confession, see ante, § 999. 
'Hereof the day of the month and 
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an attempt to set it aside or correct it in some manner pro- 
vided by law; and (2) by collateral attack. 1 

A judgment may be set aside upon motion supported by 
affidavit showing good and sufficient cause therefor, if such 
motion be made during the term at which the judgment is 
entered.' During the term at which the judgment is entered 
it is within the discretion of the court to set aside the judg- 
ment and grant a new trial, and this should be done where, 
by accident or misfortune, and without his fault, judgment 
has been rendered against the defendant, or where the judgment 
seems to be largely in excess of the amount due ; but the court 
should not, upon such motion, dismiss the plaintiff's case or 
enter judgment of nonsuit. The court's power is limited to 
grant a new trial. The law intends that every man shall 
have a fair and impartial trial and if the contrary is made to 
appear by the affidavit the court should grant the motion to 
set aside the judgment and order a new trial. ' 

In general the power of the court over the judgment is at 
an end when the term closes at which such judgment was 
entered, and thereafter the court cannot change the record 
except in obedience to the mandate of a superior court. But 
this rule is subject to a few exceptions, one of which is that 
in ejectment cases the unsuccessful party may procure a new 
trial by the payment of costs at any time within one year 
after the rendition of judgment. 4 Another exception is that 
where the parties consent at a subsequent term that the judg- 
ment be opened, the court has power to order a new trial. 6 

' Chudleigh v. Chicago, R. I. &P. 111., 642; Humphreyville v. Culver, 

Ry. Co., 51 111. App., 491. Page, etc., 73 111., 485; National Ins. 

2 Rev. Stat., Chap. 110, If 40, § 39. Co. v. Chamber of Commerce. 69 

'Bruson v. Clark, 151 111., 495; 111., 22; Kuehne v. Goit, 54111. App., 

Roberts v. Corby, 86 111., 183; Mor- 596. 

gan v. Hays, 1 111. (Breese), 126; The order setting aside a judg- 

Mathison v. Stevens, 12 III. App., ment is not itself a final judgment 

474; Millard v. St. Francis Xavier from which an appeal or writ of 

Academy, 8 111. App., 341. error may be prosecuted. Walker 

4 Ante > § 964n - v. Oliver, 63 111., 199; Roseland Mfg. 

6 Baldwin v. McClelland, 152 111., Co. v. Arcan, 55 111. App., 336. 
42; Kelly v. City of Chicago, 148 Judgment set aside as to one must 

III., 90; Gage v. City of Chicago, 141 be set aside as to all where several 
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After a judgment is set aside the recitals contained in the 
record of it fail thereafter to have any force as evidence.' 

§ 1008. Costs, (a) Generally._Incident to the judgment 
are the "costs" or expenses to the suit. Costs are (1) Inter- 
locutory, which are awarded on interlocutory matters arising 
in the course of the suit ; and (2) final, which depend upon the 
anal event of the suit. Final costs are the costs to be here 
considered. 

At common law no final costs were recoverable bv either 
tno plaintiff or the defendant and such costs were first made 
recoverable by the Statute of Gloucester, 1 and were thereby 
made a parcel of the damages. Generally speaking the 
Plaintiff has a fight to costs in all cases where he was entitled 
to damages antecedent to or by the provisions of the Statute 

™ester. But the Statute of Gloucester did not permit 
coste where no damages were recoverable at common law or 
oy the provisions of the statute and in such cases the plaintiff 

statute 9 ^ 1 t0 C ° StS " nleSS they ex P ressl y g iven him b Y 
The statute in this State especially prescribes in what cases 
me Plaintiff and in what cases the defendant shall recover 
costs. These provisions will be given in the following sections. 

§1009. (b) When the plaintiff shall recover.-It is pro-- 
vuec I by statute that "if any person shall sue in any court of 
mis btate many action, real, personal, or mixed, or upon any 

a u e for any offense, or wrong immediately personal to the 
P aintin, and shall recover any debt or damages in such action, 

en the plaintiff or demandant shall have judgment to recover 

judem^k h^ 6 y 60 " sued and made to aside a judgment enter- 

J-uUer v Ck'^ again8t them ' ed wiU not «P««*» in ™J "V to 
^ • Koob, Imp., etc., 26111., impair or affect the force or oon- 

Settinn r.<. j • . clusireness of the judgment itself. 

set wddtiT ° •?" d "" le " < **» not Parr v. Van Home, 40 111., 122. 

jud E Znft W ^ tC<0n Whi0h8U0h 'Morgan v. Campbell, 54 111. 

Iror73iul 8 Med - EdwardsT - App.,242. 

mZ~^ / d ° e * " 0< <&*titi>0- 3 2 Tidd'a Pr., 945. 
"•««— The fact that a motion is 
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costs against the defendant, to be taxed, and the same shall 
be recovered, together with the debt or damages, by execu- 
tion" except in the cases otherwise provided by law. 1 

Where no damages are recovered against the defendant and 
the cause is therefore dismissed, no costs can be adjudged 
against the defendant. 3 Likewise in a forcible entry and de- 
tainer case, where the defendant is adjudged u not guilty," no 
costs can be awarded against the defendant. 8 The plaintiff 
may recover his costs, if he recovers any debt or damages in 
suits commenced for and on behalf of the people of this State, or 
the governor thereof, or for o,r on behalf of any county of this 
State, or in the name of any person for the use of the people 
of this State, or any county, or any other person might do in 
like cases. 4 

§ 1010. (c) When defendant shall recover. — The statute 
of this State provides that " if any person shall sue in any 
court of record in this State, in any action wherein the plaint- 
iff , or demandant, might have costs in case judgment be given 
to him and he be non-pros* or suffer a discontinuance, or be 
nonsuited after appearance of the defendant, or a verdict pass 
against him, then the defendant shall have judgment to re- 
cover his costs against the plaintiff (except against executors 
or administrators prosecuting in the right of their testator or 
interstate) or demandant, to be taxed, and the same shall be 
recovered of the plaintiff or demandant, by like process as the 
plaintiff or demandant might have had against the defend- 
ant, in ctise judgment had been given for such plaintiff or 
demandant. 3 



1 Rev. Stat., Chap. 33, «[ 7, § 7. 
3 Morgan v. Campbell, 54 III. App., 
242. 

3 Chapman v. Knowles, 34 111. 
App., 558. 

Where there are several defend- 
ants a general judgment for costs 
against all of them is good, although 
they may not all have defended. 
Smith v. Harris, 12 111., 462. 

4 Rev. Stat, Chap. 33, 17, § 17. 



Upon prohibition or scire facias 
the plaintiff obtaining judgment or 
an award of execution shall recover 
his costs. Rev. Stat., Chap. 33, 

14, § 14. 

6 Rev. Stat, Chap. 33, ^ 8, § 8. 

Costs cannot be awarded against 
the plaintiff whose name has been 
stricken out, as where, in an action 
for use, the name of the nominal 
plaintiff was stricken out and the 
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When defendant acquiited.-lt several persons are made de- 
fendants to any action, and any oneor more of them shall, upon 
the trial be acquitted by verdict, every person acquitted shall 

acoulttal If T ° f SUit> " manner aS if such of 
acquittal had been gl ven in favor of all the defendants. 1 

Wt*n case dismissed.-ln all cases, where any action shall 

be d,sm,ssed for any irregularity, or non-pros'd omonsuited, 

defoT?^,,? PlaiDtiff D6gleCtS t0 P r0seoute the ™, the 
defendant shall have judgment for his costs, to be taxed and 

have execution therefor.' 

M* in suits for the people or a municipal corporation. -No 
cos s C a„ be recore red against the plaintiff in an action com- 

Zel I T b6half °t the P 6 °P le 0f this or the 

governor thereof, or for or^on behalf of any county of this 

ofrW qV? name ° f My Pers ° n f0r the use of the People 
ot tins State, or any county; but this rule does not apply to 

7jr i\^ 0n ' n ° r t0 any a ° ti0n t0 be Prosecuted by any 
aTpen^l 0 ! " « * -P-' 

cause was permitted to proceed in 
the name of the beneficiary plaintiff . 
McDowell v. Town, 90 111., 359. As 
*> judgment generally in suits by 
• one plaintiff for the use of another, 
**R«v. Stat.. Chap. 33, If 19, §19. 

tosts in replevin.-In replevin if a 
person makes an avowry, justifica- 

fou^l C< * mZanCe ' and ^e same be 
found for him, or if the plaintiff be 
nonsuited or non-pros^ suffer a dis- 
continuance or be otherwise barred, 
then such person shall recover his 
oamagesand costs againat the 

wnnM K manner 86 the P lain ^ 
^ould have done if the same had 

^v st? nt gaiD8t the Pendant. 
Stat., Chap. 33,TF9,g9. 

Whir 6 '^ em/ ma " m pfawfcdL— 
or 2S defeDdantin ac «on. 
Severn ^ r ^»^«hall plead 
teruL?i tei "' and an ^uchmat- 
rdTJlH emUrrer joined > 8haI1 ^ 
fudged insufficient, or if a verdict 
75 



shall be found in any issue of the 
cause, for the plaintiff or demandant 
costs shall be given at the discretion 
of the court. Rev. Stat , Chap. 33, 
TF 11, § 11. Further as to costs on 
demurrer see ante, § 635. 

Upon scire facias or prohibition 
the defendant shall recover his costs 
if the plaintiff shall be nonsuited, 
non-pros'd or suffer a discontinuance 
or verdict be rendered against him. 
Rev. Stat., Chap. 33, ^ 14, § 14. 

1 Rev. Stat., Chap. 33, ^ 13, § 13. 

2 Rev. Stat., Chap. 33, ^ 16, § 16. 

3 Rev. Stat., Chap. 33, 17, § 17; 
City of Petersburg v. Whitnack, 48 
111. App., 663; People v. Village of 
Chapin, 48 111. App., 643. 

Gosts cannot usually be re- 
covered against public oflScers; such 
as School Trustees, (Cassady v. 
Trustees of Schools, 94 111., 589), 
or administrators. Selby v. Hutch- 
inson, 4 Gilm. (111.), 319. 
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§1011. (d) Definition of costs on appeal.— "In all .cases 
of appeal or certiorari upon the judgment of Justices of the 
Peace when the judgment of the Justice of the Peace shall be 
wholly affirmed or reversed, the party succeeding shall recover 
from the opposite party his costs, not only in the appellate 
court, but before the Justice of the Peace and shall have his 
execution therefor; but where the judgment of the Justice of 
the Peace shall be affirmed in part, or where the defendant 
shall not have appeared and defended in the case before the 
Justice of the Peace, then the court may divide the costs be- 
tween the parties according to the justice of the case." 1 

Costs may likewise be apportioned in ejectment cases where 
a recovery is had of only a part of the lands sought to be 
recovered. 8 

§ 1012. (e) How costs taxed In this State the Clerk 

enters the judgment on his record, when rendered, and costs 
are awarded without any specification of the amount. He 
subsequently makes up his costs agreeable to the rates, which 
shall, for the time being, be allowed or specified by law. 
There is no taxation of costs by the court. 8 

In contemplation of law the party who requires an officer 
to perform a service for which compensation is allowed, pays 
the officer as the costs accrue and it is upon this ground that 
the successful party recovers a judgment for his costs and if 
such party has not actually advanced the fees to the officer he 
is still responsible to him therefor. 4 

The costs as taxed by the Clerk are regarded as prima facie , 
correct and if their correctness is sought to be challenged it 

' Rev. Stat., Chap. 33, % 20, § 20. 3 Rev. Stat, Chap. 33, If 25, § 25; 

The discretion of the court in the Bryan v. Smith, 2 Scam. (Ill ), 47; 

apportionment of costs is not Parisher v. Waldo, 72 111., 71. 

generally reviewable. Smith v. 4 Carpenter v. People, 3 Gilm. 

Kinkaid, 1 III. App., 620. (III.), 147; Boyd v. Humphries & 

1 Foster v. Letz, 86 111., 413; see Co., 53 III. App., 522. 
further as to "Ejectment," ante, § 
238. 
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must be done in a direct proceeding, either by replevying the 
fee bill or by a motion to retax the costs. 1 



'Parisher v. Waldo, 72 111., 71. 
As to retaxation of costs, see Rev. 
Stat., Ch. 88, H 26, § 26; as to re< 
plevy of fee bill, see Rev. Stat., Ch. 
88, H 27, § 27. 

Collection of costs.— The statute 
especially provides for the collection 
of costs by bill of costs being certified 
by the Clerk under the seal of the 
court and delivering the same to the 
Sheriff who demands payment of 
the person liable therefor, and, if the 
same is not paid within thirty days, 
the Sheriff may levy upon the goods, 



chattels, lands and tenements of 
the person chargeable and proceed 
as with other executions. Rev. 
Stat.,Ch. 83, IT 28, §28. 

Demand may be made and exe- 
cution may issue, against one who 
has become security for costs, with- 
out judgment having been first 
rendered against him. The failure 
of the plaintiff to recover in his ac- 
tion renders the surety liable and 
execution may issue against him 
under this statute. Whitehurst v. 
Coleen, 53 111., 247. 



Digitized by Google 



Digitized by Google 



PART X. 

PROCEEDJNGS TO OBTAIN REVIEW. 



Digitized by Google 



Digitized by Google 



ARTICLE I. 



OF WHAT JUDGMENT, WHEN AND IN WHAT COURT A RE- 
VIEW MAY BE HAD. 



§1013. What may be reviewed. 

1014. Who may obtain a review. 

1015. Two methods of obtaining 

review. 

1016. In what tribunal a review 
1A1W m ay be obtained. 

1017. (a) When causes takei. from 

trial court to Supreme 
Court. 



§ 1018. (bjWhen causes taken first 
to appellate court. 

1019. (c) When causes reviewed 

by an appellate court may 
be reviewed by the Su- 
preme Court. 

1020. (d) When causes reviewed 

by an appellate court 
may not be reviewed by 
the Supreme Court. 



that altw * TV r r ieYfea '- U is a uniTOrsal l»w 
appel ate t u rh fl ? 7 ^ ?** fr ° m ' and the review * ™ 
<X theZrc2« Tu' J ' Ud ^ ments ' orders and Screes 
either It/at h " J"4gnwnt «f the trial court leaves 

there om F L *"? D ° ^ can be taken 

who™;ca! i7r re ' there must be a flnai dis P° sition of 

^ to one Twin J IT ^V™™ 1 h &mUy dis P osed of 
*e matis a t ih P f° Ceedin ^ s to be to determine 

thelaw colln, T ' ^ " "° SU ° h ^Judgment as 
iaw contemplates as the basis of an appeal. ■ 

XfckVwi'T ou 40 8 ! ; 4S * Benevolent Ass'n Paid Fire 



Mc(Wck 7 Z tc » . ' BenevoIent A9a ' n Fire 

C <*>H us in 4 v 8 ^ 5 Dep,t v> Farwe11 ' 5 IU " A PP- *»i 
- 6o5, Englewood People v. Neal. 3 111. App , 181. 

Further as to what is a final judg- 
ment, see ante, § 410. 

No appeal from interlocutory 
orders.— An order permitting an 
amendment is an interlocutory 
order, from which no appeal will 
lie. Harding v. Fuller, 40 III App., 
64S. 

An order to account entered in an 
action of account is an interlocu- 



v Lff 117 IU -> 8»; Farson 

Racine 'fc 105 J"- 26; 

L-&T r„ ™, R Co - v - Farmer's 

FoL^K 70 111 ' 249: Thompson 

Stated* 6 ' , 5 "L. SlJo v. 
»teBankofim noi8ilScam 
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The right of appeal does not exist at the common law. It 
is a right created entirely by the statute law. Consequently 
cases are governed entirely by the statute law and all matters 
concerning appeals will be construed strictly in accordance 
with the rules for construing statutes. And no appeal will be 
allowed unless prescribed by the statute. 1 The statute con- 
fers new rights and prescribes a remedy unknown to the com- 
mon law. This remedy must be strictly pursued, especially as 
respects jurisdiction. 9 

"When the statute prohibits an appeal or writ of error, such 
statute will govern absolutely, unless it violates a constitu- 
tional right, although the state may have declared the action 
of the inferior court to be final. 8 

Furthermore, when the statute prescribes to what court an 
appeal may be taken, it must be strictly followed, for the 
appellate jurisdiction is given by the statute and is dependent 
upon a strict compliance therewith. 4 



tory order from which no appeal 
will lie. Lee v. Yanaway, 52 III. 
App., 23. 

A refusal to quash a capias is not 
a final order and no appeal can be 
taken therefrom. Casey v. Curtis, 
41 111. App., 236. 

Reversing or remanding a case is 
not a final judgment.— A judgment 
of an appellate court remanding a 
case to the trial court "for such 
other proceedings as to law or 
justice shall appertain" is in no 
sense a final judgment and cannot 
be reviewed by the Supreme Court. 
Chicago & N. W. Ry. Co. v. 
Andrews, 148 III., 27. Buck v. 
County of Hamilton, 99 111., 507. 

A judgment by an appellate 
court reversing the judgment of a 
trial court is not final and review- 
able unless it disposes of the merits 
of the case. Harzfeld v. Converse, 
105 111. , 534. 

Refusing to grant a new trial on 
the assessment of damages caused 
by the laying out of a highway is 



such a final order that the oroceed- 
ings may be reviewed on appeal 
or writ of error. Schlattweiler v. 
St. Clair County. 63 111., 449. 

An order sustaining an attorney 
is a final order from which an ap- 
peal will lie. Winkelman v. Peo- 
ple, 50 III., 449 

Judgment on demurrer to the 
plea of the statute of limitations is 
final and may be reviewed. If the 
amount of the judgment exceeds 
one thousand dollars the decision of 
the appellate court may be re- 
viewed. International, etc., v. 
Jenkins, 104 III., 143. 

1 Lewis v. Shear, 93 III., 121; 
Holden v. Herkimer, 53 111., 258; 
Horner v. Goe, 54 111., 285; Fraus v. 
People, 59 111., 427; McGowan v. 
Duff, 41 111. App., 57. 

2 Burns v. Nash, 23 111. App., 552. 
8 Skinner v. Lake View Avenue 

Co., 57 111., 151. 

4 Dailey v. Phillips, 52 111. App., 
444. 
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§ 1014 Who may obtain review—The right to procure a 
review of an inferior court is purely statutory and is only per- 
mitted to one who is a party to the proceeding.- One wbo 
Has had no interest in the litigation cannot maintain an appeal 
or writ of error. Only those will be heard to complain who 
nave bad their rights affected by the judgment. ■ 

S 1015. Two methods of obtaining review—A review of 
the proceedings had in the trial court may be obtained in two 
general methods. As hereinbefore shown a review of the pro- 
ceedings had in a Justice's court may be procured in a Circuit 
Court either by filing an appeal bond in the Justice's court 
and sending the files up, or by suing out a writ of supersedeas 
in he Circuit Court and sending it down to bring the files up. 
in like manner a review of the proceedings had in the Circuit 
courts may be procured in an appellate court or a Supreme 
court by perfecting the appeal in the Circuit Court and send- 
ing up the record, or by suing out a writ of error in the court 
above and sending down to have the record brought up. These 
artick ■ Wm be Particularl -> r set forth ia a subsequent 

§ 1016. In what tribunal a review may be obtained— 

appeals, being unknown to the common law, can only be had 
indi,?r,! Cl,1 f r ° aSeS and t0 0r from the Particular tribunals 
n°!l ! X th6 StatUte - Writs of error ™™ designed to 
pievent a failure of justice and are writs of right in common 
*w cases where no other mode of review is provided. In 
statutory cases, and where prescribed by the statute, the writ 

Surt^d E 147 m 8 '',^ R - R . Co - v - Judgment reversed. Teal v. Russell, 

Attompv'r . ; Heslng v - 2Soara.(Ill.).319. 

Attoraej Genera., 104 II.., 293 . If a plajnt ' iff ^ aQ appeal ^ 

Lake Erie & St. L. R. R. Co. v. se( l u enc to an appeal haviDg been 

^urwald, 150 III., 394 Hedges v. taken by the defendant it must be to 

ace ' 72 111 . 472, post, §§ 1029, 1039. the 8ame courfc - Metropolitin Life 

A witness Anf.H^ «. . Ins - °°- v « Broach, 31 111. App., 493. 

«° an appear rom °T ***** Furfcher 8ee ^ * 

* Co., 53 111. App ' num P arles case up by appeal;" and post, §§ 1036- 

A nlainriff J T 1042 ' " TakiD S caso up on writ of 

Pontiff may have his ovvn errQr „ 
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must issue in the manner provided thereby. In this State 
the provisions of the statute are so varied that much con- 
fusion is apt to exist in the mind of the practitioner regarding 
the tribunal to which an appeal may be taken, or from which 
a writ of error may be sued out in any particular case. An 
effort will be made in the next succeeding sections to indicate 
the tribunal in which a review may be obtained in the differ- 
ent cases. 

§ 1017. (a) When causes taken from trial court to 
Supreme Court. 1 — There are six classes of cases in which 



1 The term "trial courts" as here 
used includes circuit courts, the Su- 
perior Court of Cook County, the 
county courts and city courts; in 
other words, all courts of record in 
civil cases. 

When causes taken from county 
court.— It is especially provided by 
statute that causes may be taken for 
review from the county court to the 
Supreme Court (or appellate court) 
in proceedings for the confirmation 
of special assessments, in proceed- 
ings for the sale of lands for taxes 
and special assessments, and in all 
common law and attachment cases, 
and cases of forcible detainer and 
forcible entry and detainer in the 
same manner as from the circuit 
courts, unless otherwise provided. 
The proceedings of the county court 
must, however, have been prose- 
cuted to final judgment, order, or 
decree. Rev. Stat. , Chap. 87, «r 213, 
§ 123; Const. 1870, Art. 6, § 19; 
Oettinger v. Specht, 162 111., 179; 
Lynn v. Lynn, 160 111., 807; Kanka- 
kee and Seneca R. R. Co. v. Strant, 
101 111., 653; Andrews v. Rumsey, 
75 111., 598; Hobson v. Paine, 40 III., 
25; Unknown Heirs of Lang worthy 
v. Baker, Admr., 23 III., 484. 

Appeals from the county court to 
the circuit court do not lie in com- 
mon law cases, (McFadon v. Mc- 



Ewen. 22 III. App., 563); and does 
not come within the scope of this 
work. As to when it is allowable, 
see Steele, Exr., v. Steele, 89 III., 51; 
Darwin v. Jones, Admr., 82 111., 107; 
Lewis v. People, 82 III., 104; Hol- 
comb v. People, 79 111., 409; Bowden 
v. Bowden, 75 111., 143; Meyers v. 
Meyers, 82 111. App., 189; Lewis v. 
Flowree, 32 111. App., 814. 

As to when there may or may not 
be a trial de novo, see Lucas v. Den- 
nington, 86 III., 88; Thorp v. 
Goewey, Admr., 85 111., 611; Hulett 
v. Ames, 74 III., 253; Grimshaw v. 
Scoggan, 72 III., 103; Brown v. City 
of Joliet, 22 III., 123; Lovell v. 
Divine, 12 III. App., 50. 

As to power of the circuit court 
on appeal, see Lawler v. Gordon, 91 
III., 602; Hough v. Harvey, 84 III., 
308: Coffey v. Fosselman, 72 III., 69; 
Kern v. Strasberger, 71 111., 303; 
Shepard v. Rhodes, 10 111. App., 557. 

Appeals from Circuit Court to 
Supreme Court after appeal from 
County Court.— -When they will lie 
or will not lie and the practice 
therein, see Frank v. Moses, 118 111., 
435; Hess v. People, 84 111., 247; 
Wright v. Smith, 76 III., 216; Phelps 
v. Dolan, 75 111., 90; United States 
Express Co. v. Meints, 72 111., 293. 

When taken to Supreme Court 
and when to Appellate Court, see 
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there is a right of appeal or writ of error direct to the 
Supreme Court from the trial court. Thev are : 

1. Criminal cases above the grade of misdemeanors; 

i. Oases involving a franchise; 

3. Cases involving a freehold ; 

tion'ofr^^v^^^^^ thesta ^ or construe- 
won ot the constitution ; 

o. Cases relating to revenue; and 

6. Cases in which the State is interested. 

The appellate jurisdiction of the Supreme Court is limited 
to cases within these classes. 1 . ' 



Shisaler v. People, 93 III., 472; Web- 
ster v Gilmore, 91 111., 324; West v. 
People 3 III. A pp., 377. The ex- 
tent of jurisdiction is the same as 
when taken from other courts. 

»l; Chicago, etc., v. Gage, 103 III., 
v ; ^ v ' Bu ^e, 94 111., 590; 
Young v. Stearns, 91 111., 300. 

o«t/ ran f hiSei9 a 8pecial Privilege 
conferred by grant. Hesing v. 

General Attorney, 104 111., 221 

A freehold is involved in parti- 

mm^t^' BaDg8v ' Brwn - 

In special assessment cases. Kii- 



«W v - linage Com'rs, 111 m 

In proceediggs to. recover land 
by establishing a resulting trust, 
^hman v. Rothbarth, 111 m., i 85 

In proceedings to set aside a deed 
cloud upon a title. Chicago, 
etc.,v. Gage, 103111,175. 

oflT°T diDg3tocondemnri s hfc 

na. or,a ' etc ' v * Peoria ' etc - 

este te P ^T ding8 t0 distri bute real 
Bkt J ***** a wil1 - Newberry v. 
Blatchford, 106 III., 584 

the^aulir?' Pr0ceed ^ to test 
7ahdlfc y of Proceedings to estab- 



lish a road. Martin v. Commission- 
ers of Highways, 52 111. App., 116. 

In injunction proceedings pray- 
ing the establishment of a title. 
Village of Riverside v. Watson. 54 
111. App., 432. 

In proceedings for specific per- 
formance in the conveyance of land. 
Hayes v. O'Brien, 149 III., 403. 

All eminent domain cases are ap- 
pealable to the Supreme Court by ex- 
press provision of the statute and do 
not depend upon involving a free- 
hold. Metropolitan W. S. El. R. R. 
Co. v. Siegel, 161 III., 633. 

A freehold may have been in- 
volved in the suit and yet if an ap- 
peal is taken from part of the judg- 
ment or decree, which does not 
relate to the freehold, no freehold 
will be involved in the appeal and 
it cannot be taken directly to the 
Supreme Court. Walker v. Pritch- 
ard, 121 III., 221; Cheney v. Teese, 
113 III., 444. 

The validity of a statute must by 
the record, be shown to be involved. 
An assertion that it is involved is 
not sufficient. St. Louis, etc., v. 
Canty. 103 III., 423. 

A case involving the construction 
of a statute merely and not the 
" valdiity " of the statute is not one 
that can be appealed direct to the 
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Although a statute may provide that an appeal may be 
taken to the Supreme or appellate court, it does not give a 
party an option to take to either of the courts which he may' 
choose, but such statute will be construed to mean that he 
may take an appeal to which of the courts has jurisdiction in 
his particular case. 1 . 

An appeal to the Supreme Court prayed for and allowed 
will carry such appeal to the grand division in which the cause 
is pending. If the appeal is desired to be taken to another 
grand division of the Supreme Court there should not only be 
an agreement of the parties to that effect, but there should 
be an order to that effect entered upon the record of the trial 
court. 9 

§ 1018. (b) When causes taken first to appellate court. 

— The appellate courts of this State each has jurisdiction 
within its district' to review all cases from the several trial 
courts as follows : All criminal cases less than the grade of 
misdemeanors and all cases which do not involve a franchise, 
a freehold, the validity of a statute, or cases relating to the 
revenue or in which the State is interested. 4 



Supreme Court. Gross »v. People, 
95 111., 866. 

That the validity of the statute is 
involved within the meaning of the 
rule, the record must show that the 
validity of the statute was in some 
way presented to the trial court for 
its decision. Opaque Cloth Shade 
Co. v. Veight, 161 111., 337; City of 
Cairo v. Bross, 99 111., 521. 

As to when the validity of the 
statute is in question, see People v. 
Blue Mountain Joe, 129 111., 370; 
International Bank of Chicago v. 
Jenkins, 104111., 143. 

A constitutional question must 
really exist and be unsettled by the 
Supreme Court to permit an appeal 
direct thereto. Merely assigning 
error that a law is unconstitutional 
is not sufficient. City of Virden v. 
Allan, 107 III., 505. 



Cases relating to revenue.— These 
cases must be for the collection of 
revenue and the like, such as suits 
for taxes and not merely cases 
which may remotely affect the rev- 
enue. Potwin v. Johnson, 106111., 
532; Herhold v. Chicago, 106 111., 
547; Hodge v. People, 96 111., 423. 

1 Johnson v. Eliel, 9111. App., 520. 

* Gross v. People, 95 111., 366. 

8 And within other districts by 
consent of the parties. Rev. Stat., 
Chap. 37, 33, § 16. 

4 Rev. Stat., Chap. 37, H 25, § 8; 
Rev. Stat., Chap. 110, H 89, § 88; 
ante, § 1017. 

A freehold is not involved unless 
the title is directly in issue. Chi- 
cago, etc., v. Watson, 105 111., 217. 

It is not involved in forcible entry 
and detainer proceedings; Kepley v. 
Luke, 106 111., 395; Spence v. 
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A freehold to be involved within the meaning of the stat- 
ute must be involved in the points assigned for error The 
fact that.it is involved in the judgment or decree will not be 
sufficient to prevent an appeal being taken to the appellate 
court where it is not involved in the points assigned for error ' 

An action of debt to recover, a penalty for the violation of 
an ordinance or statute may be removed to an appellate 
court for review, but since it cannot be classed as an action 
ex contractu it is not thereafter removable from an appellate 
court to the Supreme Court.' 

§ 1019. (c) When causes reviewed by an appellate court 
may be reviewed by the Supreme Court—In all cases 
determined m an appellate court, in actions arising ex con- 
tractu wherein the amount involved is one thousand (1,000) 
dollars or more, exclusive of costs, and in all ' cases soundin<- 
m damages, wherein the judgment of the court below is one 
thousand (1,000) dollars, or more, exclusive of costs, and the 
judgment is affirmed or otherwise finally disposed of in the 
appelate court, the judgment, order or decree of the 
appellate court, *hen final, may be removed to the Supreme 
Court i on writ of error or by appeal.' In all other cases re- 
movable and removed to the appellate court, wherein final 
judgment, order or decree has been entered, a removal from 

Novell, 107 111., 209 ; Schodeld v. 411 
Pope, 104 in Ian 

In nr™>J' In Proceedings by a creditor's bill 

Shfriff- , g3 40 8et aside the to set ^e a 8416 of land aad «ub- 

couM ""Properly made, ns mit it to a judgment. Illinois Fur- 

BovH 1 i?°in Mtle - Johns v> na °eCo- v. Vinnedge, 106 III., 650; 

In n r Dobbins v. Cruger, 106 111., 383. 

lew £S eedln 8 s t0 set aside a tox A f ranchise is not i nvo i Ted in 

564 Westcott T - Kinney, 120 111., proceedings to test the right of a 

t' railway company to a public street, 

credit e ? lnKS 10 f ° rce lien9 by Mills v - p arlin, 106 III., 60. 

of ,m TS n0 adve rse claims ' Franklin v. Loan & Invest. Co., 

0th., A™ arrayed against each 152 III., 345. 

Peck mm e X etB -' R R - Ca v ' ' ** v - stat - Cha "- 37 ' * 85 ' « 8; 

In 'nr !i" City of Chica 8° v - Gosslin, 91 111. , 48. 

fromnnrf • 8 40 eaioin a city 3Tbe term " 6K contractu" does not 

str»«»= M erniining lots, abutting on here include actions involving a 

streets. Mathiessen & Hegeler Zinc penalty. 
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the appellate court to the Supreme Court for review may be 
had. 1 

Whether the statute provides that in any case .where a 
majority of the judges in the appellate court shall be of the 
opinion that a case decided by them involving a less sum than 
one thousand (1,000) dollars, exclusive of costs, also involves 
questions of law of such importance, either on account of 
principal or collateral interests as that it should be passed 
upon by the Supreme Court, they may, in such case, grant 
appeals and writs of error to the Supreme Court, on petition 



1 Rev. Stat., Chap. 37, ^ 25, § 8; 
Rev. Stat., Chap. 110, H 91, § 90; 
Umlauf v. Umlauf, 103 111., 651; 
Wabash Ry. Co. v. Henks, 91 111., 
406. 

One thousand dollars claimed. — 
When over one thousand dollars is 
claimed by either the defendant or 
plaintiff an appeal lies from the 
appellate court to the Supreme 
Court. Capen v. DeSteiger Glass 
Co., 105 111., 548; Moshier v. Shear, 
100111., 469; Lobstein v. Lehn, 120 
111., 459. 

The alleged damages must exceed 
one thousand dollars. It is not 
enough that the damages amount to 
one thousand dollars and no more. 
Hankins v. Chicago & N. W. Ry. 
Co., 100 111., 466. 

The amonnt is not determined by 
that on which error is assigned, but 
by the amount involved in the ac- 
tion. Svanoe v. Jurgens, 144 111., 
507; Walker v. Malin & Co., 94 111., 
596. 

Interest cannot be added to make 
up the required amount. The 
amount is determined by the amount 
claimed when the suit is brought. 
Reiser v. Cox, 116 III., 670. 

41 Actions ex contractu" include 
all causes of action arising ex con- 
tractu as contradistinguished from 
those which arise ex delicto, whether 
the action be at law or in equity. 



Umlauf v. Umlauf, 103 111., 651; 
Cummins v. Holmes, 107 111., 552. 
It is the nature of the cause of ac- 
tion rather than the form of action 
which governs and penal actions 
are not included. Umlauf v. 
Umlauf, 103 111., 651; Rev. Stat., 
Chap. 37, IT 25, § 8. 

In forcible entry and detainer 
cases where the rental value of the 
premises exceeds $1,000 a review of 
the proceedings had in the appellate 
court may be had in the Supreme 
Court. Flagg v. Walker, 109 111., 
494. 

"All other cases:'— The statute 
making the amount in controversy 
a test of the jurisdiction of the 
Supreme Court in matters of appeal 
from an appellate court has no ap- 
plication when the object of the 
suit is not to recover a debt or dam- 
ages, or some specific article of 
property, either personal or real. 
In all other cases an appeal will lie 
from an appellate court to the Su- 
preme Court. Richards v. People, 
100 III., 423. 

In a common law proceeding by 
certiorari an appeal will lie from 
final judgment without regard to 
the magnitude of the interest in- 
volved and without a certificate of 
importance , when no property 
rights are directly involved. Hys- 
lop v. Finch, 99 III., 171. 
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of the parties to the cause; in which case the said appellate 
court shall certify to the Supreme Court, the grounds of 
granting said appeal.' grounas ot 

Furthermore, it is provided that in all actions where there 
no tr ™ 00 an lss »e of fact in the lower court, appeals and 

C W o n urt 0 wr°7, ha11 Ue fr0m ^ court to\hSprem 

Court where the amount claimed in the pleadings exceeds one 
thousand (1,000) dollars." 

be!am gment, ° rder ° r d6Cree from which an a PP^ »av 

trial c^ rt I™ 8 be /" afflFmance of the i^ent of the 
had i»T\ T a determination that uo proceedings can be 

of the am, M C ° Un f XCept t0 ^ int ° effect Mandate 
or tne appellate court. " 

an ait!! iS D T SarJ t0 Sh ° W that the case is ™* ^ which 

S * tak6n fr ° m the a PP 6llate t0 *• S «P—e 

SeTmLT".? 011 re ° 0rd - The C0Urt must b ° a «le 
to determine from the record what the amount is in centre- 

<W 'thJ T C Pr °° f Can be made of *at fact. An affi- 

Z consitTdT th ° USand d ° llarS " inV ° lTOd nofc 

revfet fh 6 P °!- Cy ° f / he kW that the S,, P reme C< ™t shall not 
o f Z- llTZ ° f , the appellate C0Urt > exce Pt >'n questions 
an a ffl * th,S FUle there is an ^ception. It is true that 

r a lT Ce fi ^ aPPe " ate °° Urt « the ot th 

rial court is hnal as to questions of fact. It is also true that 

h m accordance with the sUtute, the appellate court find 

Sup^eme^Courf ^ "V * ^ mU8t abo certi * «™ *• 

the Sate T °T" 0386 " iDTOlves qUestions of law " 

this certifiLte Fun " « ^ Commercial Na '- Bank v. Caumff, 

HI., 133. UUer V " Batea - 96 151 I»- 329; further, see Gray v. 

Certifier,^ n t • Agaew, 95 111., 815. 

certmlr m l ,n ^"»^-The • Rev. Stat., Chap. 37. IT 25, 0 8; 

case .MnvoCou^ 7 ^ Washin g ton & L- N. Ry Co., 136 

importance t" UCh n '" 49 - 

certified will OT -„ N ?u° th !, r rea "° n ' ^ Stat - Cha P- 110 > T 91, § 90; 

CourtjurisdictionlL Preme Ba " v - S <=bafFer, 112 111., 341; Fan- 

Lamar Z r£ ^heappeal. ning v. Russell, 94 111., 386. 

6 Co. v. Guhck. 96 III., 4 Brownell v . Bftk 5 j 
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upon questions of fact differently from the trial court and the 
facts so found are recited in the final order, judgment, or de- 
cree, such finding will be final. It is apparent then that in 
case the judgment of the appellate court is the result wholly 
or in part of the finding of facts, concerning matters in con- 
troversy, different from the finding of the trial court and the 
finding is not recited in the final judgment or decree of the 
court, the facts may be reviewed in the Supreme Court.' 
When the judgment of the appellate court does not recite the 
finding of facts when such judgment is ''different" from the 
judgment of the trial court, it will be inferred that it did not 
find facts differently from the trial court. In such a case the 
Supreme Court will look into the evidence as on a demurrer to 
evidence and if it appears or tends to prove a cause of action 
the judgment of the appellate court will be reversed by the 
Supreme Court. 2 

On the admission or exclusion of evidence the Supreme 
Court may review the action of the appellate court ; it is only 
in passing upon questions of fact in the final determination of 
the case that the action of the appellate court is conclusive, 
except in certain cases.* 

Ultimatum in p>ractice. When the case is one that will not 
generally be reviewed by the Supreme Court, either because 
of involving a demand of less than one thousand dollars in 
other than a penal action, or because of the finding of facts 
being properly recited in the final judgment, or because the 
judgment of the trial court is affirmed, or because of other 
statutory reasons, the only way in which a practitioner can 
procure the Supreme Court to review the action of the appel- 
late court is to get the judges of the appellate court to certify 



1 Rev. Stat., Chap. 110, H 90, § 89; 
T 88, § 87; Commercial Bank of 
Manitoba v. Chicago, St. P., etc., R. 
R. Co., 160 111., 401; Consolidated 
Coal Co. v. Peers, 150111., 344; Tenny 
v. Foot, 95 111., 99. 

2 Brant v. Lill, 90 111., 608; Ottawa, 
O. & F. R. V. R. R. Co. v. McMath, 
91 111., 105. 

An affirmance by the appellate 



court of the judgment of the trial 
court implies a finding of facts in 
the same way as they were by the 
trial court and is conclusive upon the 
Supreme Court. Sconce v. Hender- 
son, 102 111., 376. 

3 Wrought Iron Bridge Co. v. 
Com'rs of Highways, 101 III., 518. 
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Ry.^Tn^Ili 0111 ^? 0 « ^ W ' SUm ' a review of the Proceedings in 

H^ris, 113 in i3« 'p V> the a PP eIlat e court cannot be had. 

Clausen, loo m p v ' Ha ncock v. Power, 93 III., 150. 

a**- 37, T 25 «g ' ^ Stat - 8 ReT - Stat., Ch. 110, T 90, §89;see 

'Rev. Stat., Chan 37 ?" fe ' 8 1019 ' 8nd Re v- Stat., Ch. 

Seelyev.Seely "' § , 8; "°- * 89 ' § «" Th °^ Pressed 

Uml «»fv. Umlaut Mr' Brant v - 96 111. , 608. 
P'P- v. Jaco t 0 U n ' - ! / An afflrmance of the judgment 
Hutchinson v. Howe 100 II 11 C0Urt implie8 a findin » 
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T6 
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finding or fact must be recited in the final order, judgment, 
or decree. 1 

The judgment of the appellate court affirming the judg- 
ment of the trial court is conclusive in all matters relating to 
the character, force and effect of the testimony.' 

1 Rev. Stat., Ch. 110, IT 88, § 87; pie, 108 III., 484; Bennett v. Connel- 

Leeper v. Terre Haute & I. R. R. ly, 103 III., 50; St. Louis, etc., v. 

Co., 162111., 215; Commercial Bank Wiggins, 102 III., 514; Tenney v. 

of Manitoba v. City of Chicago, St. Foot, 95 111., 99;Schwarz v. Bradley, 

P. & K. C. R. R. Co., 160 111., 401; 95 111., 168; Laird v. Warren, 92 111., 

Commercial Nat. Bank v. Cauniff, 204; Gravett v. Davis, 92 IU., 190; 

151 111., 329; Lenz v. Harrison, 148 Tolman v. Grane, 44 111. App., 237. 

III., 598; Bernstein v. Roth, 145 111., In replevin the finding of the ap- 

189; Joliet Street Ry. Co. v. Call, pellate court as to the facts is con- 

148 111., 177; Phoenix Ins. Co. v. elusive upon the Supreme Court. 

Johnston, 143 111., 106; Kern v. Chi- Merrimac Paper Co. v. Savings 

cago Brewery Ass'n, 140 111., 371; Bank, 129111., 296. 

Doyle v. Wilkinson, 120 111., 430; s Lake Erie & St. L. R, R. Co. v. 

Schroeder v. Walsh, 120 111., 403; Hawthorne, 147 111., 226; Toledo, 

Chicago, B. & Q. R. R. Co. v. Bell, St. L. & K. C. R. R. Co. v. Clark, 

112 111., 360: Bangor Furnace Co. v. 147 111., 171. 
Magill, 108 111., 656; Moore v. Peo- 
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teken or "entered" at the time of the ruling, unless 
8 * 188 > 18 »i 3 Bla. Com., 872. 
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otherwise prescribed. 1 And a "bill of exceptions" is a written 
statement of the exceptions duly taken by a party on the trial 
of the cause, with so much of the facts, or other matter, as is 
necessary to explain the ruling. 9 

The sole purpose of a bill of exceptions is to cause matters 
which transpired in the progress of the trial to become a part 
of the record that without it would not be a part of the record 
and therefore could not be considered by the court of review. 
And there is no method known to the law by which this may 
be done except by bill of exceptions. The rulings of the court 
upon the admission of evidence, or the sufficiency of the evi- 
dence, or the rulings of the court upon a motion for a new 
trial, or upon any other collateral matter not entered upon the 
record by the clerk will not come before the court of review 
except when made a part of the record by a bill of exceptions. 
It is likewise true that matters which are entered upon the 
record by the Clerk need no bill of exceptions to bring them 
to the attention of the court of review.' 

1 See ante, §§ 894-7, "Proceedings 189; Snell v. Trustees, etc., 58 111., 

at the trial." 290; Van Pelt v. Dunford, 58 111., 

8 St. Croix Lumber Co. v Pen- 145; Hay v. Hayes, 56 111., 342; 

nington, 2 Dak., 470. Cromie v. Van Nortwick, 56 HI., 

8 McCheeney v. City of Chicago, 353; Schuh v. D'Oench, 51 111., 85; 

151 III, 307; Alley v. McCabe, 147 Gill v. People, 42111., 321; Gulliver v. 

111., 410; Mullen v. People, 138 111., Adams Express Co., 38 111., 503; 

606; Chicago M. & St. P. Ry. Co. v. Schofield v. Settley, 31 111., 515; 

Yando, 127 111., 214; Hake v. Strue- Commissioners of Swan Township v. 

bel, 121 IU., 321; Gebbie v. Mooney, People, 31 111., 97; Edwards v. Van- 

121 111., 255; Baker v. People, 105 demack, 13 111., 633; Moss v. Flint, 

111. , 452; Wiggin Ferry Co. v. People, 13 111. , 571 ; Randolph v. Emerick, 13 

101 111., 446; Lomax v. Mitchell, 93 111., 344; Lowe v. Moss, 12 111., 477; 

111., 579; Buettner v. Norton Mfg. Gallimore v. Dazey, 12 HI., 

Co., 90 111., 415; Dimick, Admr., v. Kimmel v. Shultz, et. al., 1 HI- 

Chicago & N. W. Ry. Co., 80 111., (Breese), 169; Baldwin y. McClel- 

338; Higgins v. Curtiss, 82 111., 28; land, 50 111. App., 645; Ruggles v. 

Gardner v. Russell, 78 111., 292; Gatton, 50 111., 412; Helmuth v. Bell, 

Reed v. Horn, 73 111., 598; Hum- 49 III. App., 626; Deam v. Lowy, 44 
phreyville v. Culver, Page, etc., 73 111. App., 302; City of Jacksonville 
111., 485; Fonville v. Sausser, 73 111., v. Cherry, 39 111. App., 617; Alley v. 
451; Neely v. Wright, 72 111., 292; Limbert, 35 III. App., 592; Obernian 
United States Express Co. v. Meints, Brewing Co. v. Adams, 35 111., 146; 
72 III., 293; Chase v. De Wolf , 69 Offield v. Siler, 15 111. App., 308; 

111., 47; Tower v. Bradley, 66 111., People v. Blades, 10 111. App., 17. 
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court cannot by signing a bill of exceptions thereby make 
something which has not taken place a pa'rt of the record 
.11 1 n? °! exce P tlons be °omes a "record" when the bill is 
allowed by the Judge and filed by the Clerk.' 

The !mrno 7™ ap P eIlate 

of wST, D r eSSlty ' 38 We " 38 the re 1 uisites of a bill 
SunZe V 6 Same iD the appellate COUrts « - ^e 

ticeTd 1 7 , ]t 18 Pr ° Vided b ^ statute that ^ prac- 
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hereafter be prescribed in and for the Supreme Court of this 

ftate, so far as applicable.' 

prfctW° 0Ur i J 38 P ° Wer t0 eStablish rules governing its own 

>n " m nute n n r f practitioner * -ferred regard- 

'ng minute particulars of practice. 

said tn^^f^l 01, a m ° f ex ^ptions.-It has been 
Ty the 1 7) 6 J b " ngS Up ° n the record P ro Perly verified 
at the t r !f , 0 ^ ^ the matters of fact burring 
the rul n „" r h ? Ch the , P ° int ° f law «*» enters into 

ficLSv l , C1Sl0D ° f tte C ° Urt exce P ted to > an ^ers suf- 
haSw ' cr 'Pt' on of a proper bill of exception." ' It 

P patZ 6 ; eD K S ,f ^ m ° re ° are must be taken in the 
ranscr pt of the shorthand notes taken at the trial. • 

Clerk ntld r 'VT" * ^ ^ ° f the trial as ke P 4 b J the 
There T V incorporated into the bill of exceptions. ' 

statell; .°"? TOP ' a mark ed. barrenness of authoritative 
statement ,„ this State as to what preserves itself in a com- 

R | Sehwarze v. Spiegel, 41 III. App., . Kleinschmidt v. McAndrews, 117 



3 Rev. Stat. Chan v *x 07 tt ,n ' And if incor P orated it will be at 

4 Vol I «*p 1 ^ the ex P ense of party who has it 
Jurisdiction ' " theiF d ° De * Safford v - Vail > 23 EL, 326. 
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mon law record without the aid of a bill of exceptions. It 
has been said that the record proper in a suit at law consists 
of the process by which the defendant is brought into court, 
including the Sheriff's return, the declaration, pleas, demur- 
rer, if there be any, also any judgment upon demurrer, or 
any other judgment interlocutory or final, not included in the 
matters enumerated and which therefore require the " objec- 
tion," "exception," and "bill of exceptions" to make them 
parts of the record ; and all motions and orders striking pleas 
and other papers from the files, motions for continuances and 
all rulings made by the court on the trial or during the pro- 
gress of the cause. A mere entry by the Clerk of such mat- 
ters upon the record is not sufficient to make them a part 
thereof. 1 

The motion^ the ruling and the exception m ust he preserved. 
— It is a well established rule that a party desiring to assign 
error on the decision of a court on a motion or objection, 
must, in his bill of exceptions, not only preserve the motion or 
exception, but also the ruling of the court upon it and the 



1 Chicago & E. P. R. R. Co. v. 
Goyette. 133 111., 21; Blair v. Ray, 
103 111., 615; Gaddy v. McCleave, 59 
111., 182; Snell v. The Methodist 
Church, 58 111., 290; Chicago, M. & 
St. P. R. R. Co. v. Melville, 66 111., 
329; Reed v. Home, 73 111., 598; 
Fanning v. Russell, 81 111., 398; 
Hartford F. Ins. Co. v. Vanduzor, 

49 111., 490; Baldwin v. McClelland, 

50 111. App., 645; Schmidt v. Skelly, 
9 III. App., 532; VanCott v. Sprague, 
5 111. Xpp., 99; McCormick Harvest- 
ing Machine Co. v. Adele, 47 111. 
App., 542. 

Affidavits in support of motions, 
notices of motions, etc., must like- 
wise be incorporated into a bill of 
exceptions in order to make them a 
part of the record and cause them 
to be considered by a court of re- 
view. Hulett v. Ames, 74 111., 253; 
Smith v. Wilson, 26 111., 186; Roundy 
v. Hunt, 24 111., 598; McDonald v. 



Arnout, 14 111., 58; Edwards v. Van- 
demack, 13 111.. 633; Mann v. Rus- 
sell, 11 111., 586; Saunders v. McCol- 
lins, 4 Scam. (111.), 419; Alday v. 
Kenworthy, 49 111. App. , 608; Wright 
v. Hatchett, 12 III. App., 261. 

Furthermore, when the affidavits 
are the only evidence considered in 
support of a motion, they must all be 
incorporated, and it must be shown 
that the bill of exceptions contains 
all the evidence, or it will be pre- 
sumed that there was evidence 
offered sufficient to justify the 
ruling of the court. Unless the 
evidence on which the court acted 
is all shown, it cannot be determined 
whether the court erred. The mere 
copying of the affidavits by the 
Clerk into the record does not make 
them a part thereof. Phillips v. 
People. 88 111., 160; Garrity v. Laz- 
ano, 83 111., 597. 
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App., 3oTL*' T> A " en ' 51 I1L E1 «"ri=St. R. R. Co. v. Cauley, 49 
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not all shown, the court of review will presume there was 
evidence sufficient to sustain the verdict. 1 

To review the ruling of the court on a motion to set aside 
the default the bill of exceptions must likewise contain all the 
evidence. 3 

Documents and exhibits. — Instruments sued on, or copies 
thereof, and all other documents and exhibits offered in evi- 



1 Village of Auburn v. Goodwin, 
128 111., 57; Lee v. Town of Mound 
City Station, 118 111., 304; England 
v. Selby, 93 111., 340; Schmidt v. 
Chicago & N. W. Ry. Co., 83 111., 
405; Henry v. Halloway, 78 111., 356; 
Cullinerv. Nash, 76 IU., 515; Cogs- 
hall v. Beesley, 76 111., 445; Nason 
v. Letz, 73 111., 371; Kern v. Stras- 
berger, 71 111., 303; Gallagher v. 
Brandt. 52 111., 80; Wilson v. Mc- 
Dowell, 52 111., 405; Ballance v. 
Leonard, 37 III., 43; Buckland v. 
Goddard, 36 111., 206; Ottawa Gas 
Light and Coke Co. v. Graham, 35 
IU., 346; Harris v. Miner, 28 111., 
135; Sidwell v. Lobly, 27 111., 438; 
Reed v. Bradley, 17 111., 321; Mc- 
Cormick v. Gray, 16 111., 138; Web- 
ster v. Enfield, 5 Gilm. (111.), 298; 
McLaughlin v. Walsh, 3 Scam. (111.), 
185; Chicago, M. & St. P. Ry. Co. 
v. Walsh, 51 111. App., 584; Oehmen 
v. Thurnes, 51 111. App., 435; Brown 
v. Lehigh & Franklin Coal Co., 40 
111. App., 602; Robertson v. Morgan, 
38 IU. App., 137; Wilson v. Hakes, 
36 111. App., 539; Ohio & Mississippi 
Ry. Co. v. Cope, 36 111. App., 97; City 
of Mt. Vernon v. Lee, 36 111. App., 
24; Garrity v. Hamburger Co., 35 
111. App., 309; Noy v. Creed, 1 111. 
App., 557. 

A statement that " the foregoing 
was all the evidence introduced, ex- 
cept the note which was in evidence 
on the trial of the cause " is not suf- 
ficient. It shows upon the face 
that the evidence introduced on the 



trial is not all contained in the bill 
of exceptions. Spain v. Thomas, 49 
111. App., 249. 

Likewise a statement that the bill 
of exceptions contains "an outline 
of all the testimony in the case " is 
insufficient. Buckmaster v. Cool, 
12 111., 74. 

However, a recital at the close of 
a bill of exceptions " that the fore- 
going constitutes the substance of 
all the evidence introduced by the 
parties on the trial of said cause" 
is equivalent to a recital that it con- 
tains all the evidence. Gardner v. 
Chicago, R. I. & P. Ry. Co., 17 111. 
App., 262. 

Queer e — Will the words at the 
conclusion of a bill of exceptions 
"which was all the testimony of- 
ered or received " be equivalent to a 
statement that it contains all the 
evidence that was offered or received, 
when it appears that documentary 
evidence was received. Jordan v. 
Vehon, 44 III. App., 177. 

Certificate of Judge conclusive.— 
A certificate of the Judge that the 
bill of exceptions contains all the 
evidence, is conclusive and cannot 
be contradicted by counsel in the 
Supreme Court. Goodwin v. Dur- 
ham, 56 111., 239. Objection and 
exception to the bill of exceptions 
must be entered before joinder of 
error. Further see post, %% 1026- 
1028. 

9 Wheeler Chemical Works v. Al- 
exander, 30 III. App., 502. 
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dence , must be incorporated into the bill of exceptions preced- 
ing the stature of the Judge with apt and proper words of 
ident.fication, or they will not be before the court above for 
review. Embodying the writing in the record does not 
incorporate it into the bill of exceptions. ' 

Motion for new trial.— Where a motion for a new trial has 
been made and overruled and the party making the motion 
desires that the ruling of the trial Judge thereon be reviewed 
by a superior court, the bill of exceptions must show that the 
motion for a new trial was made and overruled and an excep- 
tion taken to the ruling, and must also contain the affidavits 
offered in support of the motion, for unless this is done the 
court of review will not consider the matter and could not 
aetermine the sufficiency of the grounds alleged if it would 
" is not sufficient that the entry of the Clerk shall show such 
matters. And if the ground alleged for the new trial is the 

'Garrity v. Lozano, 83 111., 597: 
Gilchrist v. Gilchrist, 76 111., 281; 
Newman v. Ravenscroft, 67 111 
f>6 i Na th an v. City of Bloom*- 
WgtoD, 46 111., 347; Elizabethtown 
v. Lefler, 28 111., 90; Corey v. Rus- 
3Gilm.(IU.), 366; Imperial Hotel 
Co- »• H. B. Claflin Co., 55 111. 
APP ; , 337; Legnard v . KhodeSj 51 
1U. App , 477; Roy v. Garroway. 54 
!»• App., 610; Page v. Northwest- 
era Brewing Co., 54 111. App., 157: 
Hennessy v. Metzger, 50 111. App., 

m l^ av - Nil8on -«iu. App., 

209; Hall v. Cox, 44 111. App , 382 
Byrae v ciark, 31 III. App , 651 

CMord v.Drake ,14 111 . App , 75. 

wjicn judgment entered by con. 
/^o».-.When a Jndgment is en- 
«ed by confession in vacation and 

anan 0P f 3r t r PerSflle<1 - ^become 
a PMt of the record without being 

^ous, b„t where a judgment is en- 
Z I 7 °? nfe88iQn in term tim ° 

record unless they are preserved 



in the bill of exceptions. "Water- 
man v. Caton, 55 111., 94. 

* East St. Louis Electric R. R. Co. 
v.Cauley, 148 111., 490; Firemen's 
Ins. Co. v. Peck, 126 111., 493; Chi- 
cago & St. L. R. R. Co. v. Easterly, 89 
111., 156; Law v. Fletcher, 84 111., 
45; Reichwald v. Gaylord, 73 111., 
503; Nason v. Letz, 73 111., 371; St.' 
Louis, A. & T. H. R. R. Co. v. Dorsey, 
68 111., 326; Brown v. Clement, 68 
111., 192; Horn v. Eckert, 63 111., 522; 
Daniels v. Shields, 38 111., 197; Block 
v. Jacksonville, 36 IU., 301; Pottle 
v. McWorter, 13 111., 454; Clark v. 
Willis, 16 111., 61; Engel v. Sellers, 
51 111. App., 577; Funk v. Mills, 50 
111. App , 404; Herman - Harrison 
Milling Co. v. Spehr, 46 111. App., 
24; Spangerberg v. Charles, 44 111. 
App., 526; Foreman v. Johnson, 37 
III. App., 452; Griffith v. Welsh, 32 
111. App., 396; Shedd v. Dalzell, 30 
III. App., 356; Mueller v. Grant, 26 
111. App., 585; Gregory v. Spencer, 
3111. App., 80. 

Reasons for a new trial specified 
in the court below will be all that 
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insufficiency of the evidence to sustain the verdict ; the whole 
of the evidence must be incorporated into the bill of excep- 
tions as above shown. 

Irstructions. — A court of review will not consider whether 
the trial Judge erred in giving or refusing to give instructions 
to the jury, unless the instructions in question were excepted 
to at the trial and made a part of the bill of exceptions. 
Furthermore, the court of review cannot determine whether 
there was error in giving the instruction unless all of the evi- 
dence offered in the case on which the instruction is based is 
incorporated into the bill of exceptions and thereby brought 
to the attention of such court. The fact that the instructions 
are copied into the transcript by the Clerk does not make them 
a part of the record. 1 

The finding of the court on a trial without a jury must be 
set out in the bill of exceptions and it must show that they 
were duly excepted to or they will not become a part of the 
record and cannot be considered by a court of review. A 
recital of the findings is not sufficient to make it a part of the 
record.' 

Improper trial. — That a case was erroneously tried out of 
its order on the docket, and that in consequence thereof the 
party was absent and sustained injury, will not be considered 
by a court of review unless the matters are made fully to ap- 
pear in the bill of exceptions and that objection was made 
and exception taken in the court below. 8 



can be relied upon in the court 
above. Clause v. Bullock Printing 
Press Co., 20 III. App., 113. 

1 Chicago, M. & St. P. Ry. Co. v. 
Harper, 128 111., 384; Burns v. 
People, 126 111., 282; Leavitte v. 
Randolph County, 85 III., 507; Drew 
v. Beall, 62 111., 164; Chicago & N. 
W. Ry. Co. v. McCahill, 56 111., 28; 
Toledo, etc., Ry. Co. v. Miller, 55 
111., 448; Weyhrich v. Foster, 48 111., 
115; Hahn, etc., v. St. Clair, S. & I. 
Co., 50 111., 526; Ballance v. Leon- 
ard, 37 111., 43; Evans v. Lohr, 2 
Scam. (111.), 511; Leigh v. Hodges, 



3 Scam. (111.), 15; Schwartz v. Kar- 
lovsky, 51 111. App., 371; Underhill 
v. M. & O. R. R. Co., 40 111. App., 
21; Shedd v. Dalzell, 30 IU. App., 
356; Chicago, M. & St. P. Ry. Co. v. 
Harper, 26 III. App., 621; Obermark 
v. People, 24 III. App., 259; Union 
Stock Yards & Transit Co. v. Mona- 
ghan, 13 111. App., 148; Rockefeller 
v. Tobias, 3111. App., 461. 

8 National Bank v. LeMoyne, 127 
III., 253: Gould v. Howe, 127 111., 
251; Everett v. Collinsville Zinc Co., 
41 111. App., 552. 

8 Reiman v. Ater, 88 111., 299; Bill 
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Remarks of court or counsel— If it is alleged as error that 
the remarks of the court or counsel are in violation of the 
rule, such remarks must be made to appear to have been 
excepted to and must be incorporated into the bill of excep- 
tions as well as the fact that they were objected to and 
exception entered in the trial court.' Furthermore, if the 
error complained of is that the court denied counsel the ri^ht 
of argument, it must be made to appear that such denial was 
excepted to and it must further be made to appear that no 
argument was made by such counsel.' 

Stipulations—Agreements between counsel, or stipulations 
that certain facte be admitted, or other matters concerning the 
trial agreed upon, must be incorporated into the bill of excep- 
tions or they will not be matter of record so as to demand the 
attention of a court of review.' 

Record cannot be corrected hy UU of exceptions.- -It is no 
part of the office of a bill of exceptions to supply anv part of 
the record proper. If the record is incomplete or erroneous 
cannot be supplied or corrected by means of a bill of excep- 
tions. For example, in a record which contained no placita or 
convening order of court, and it not appearing before what 
Judge the cause was tried, or whether it was heard before the 
Judge who signed the bill of exceptions, the deficiency cannot 
ue supplied by bill of exceptions.' 

§ 1024. Same— Forms of bills of exceptions and amend- 
ments proposed— It is, of course, impossible to give forms 
oi biJJs of exceptions applicable to all cases, but the following 
may be found valuable as suggestions and may be varied to 
suit the circumstances of each particular case. 

Baker 5'ni tr , V> ham ' 25 111 App - 248; E . ureka Coa ' 

"*r 74 111 488 > ' T ' ^ °°- V> PoWels ' 11 IU " A ™ > W - 

i o'Ha ' xr As to refusal to dismiss according 

WalwJV'., g ' 52 IU - 304 ; stipulations, see Newman v.Dick, 
walker v . Butler, 15 111. App., 209. 23 111. App., 338. 

» WlS 1 V> - ng ' 62 Ul App " 36 ' 4 Sfc « Louis - A " & T - H - * B- Co. 
l80n v ' McDowell, 65 III. , 522; v. Goodall, 43 111. App. , 234. 



Digitized by Google 



1212 



PROCEEDINGS TO OBTAIN REVIEW. [ § 1024. 



NO. 365. — FORM OF BILL OF EXCEPTIONS— TO EVIDENCE— TO 
INSTRUCTIONS— AND DENYING MOTION FOR NEW TRIAL. 

In the Court of County. 



vs. j- Assumpsit (or as the case may be). 



Be it remembered that on the trial of this cause, at the; term there- 
of, A. D., , the plaintiff gave in evidence on his behalf as follows, 

that is to say: 

G H , being duly sworn, testified as follows: (Here state 

the testimony as given). 

(Objections made and exceptions takvn in the course of the examination 
may be set forth thus): Thereupon the counsel for the plaintiff asked the 
witness (state what) to which the defendant has, by his counsel, then arid 
there objected to for the reason that (here state the objection). The court 
then and there overruled the objection and permitted the witness to 
answer, which he did as follows: 

(Here state witness' answer). 

The ruling and decision of the court in permitting this question to be 
asked and answered was, by the defendant, then and there excepted to by 
his counsel, the witness then further testified as follows: (Here state the tes- 
timony of the witness on direct examination). 

On cross-examination by defendant's counsel this witness testified (here 
state what). 

(Hie testimony of any other witness on behalf of the plaintiff should be 
set forth in like manner) and thereupon the plaintiff offers no further evi- 
dence. 

The defendant thereupon gave in evidence on his behalf the following, 
that is to say: (Here state the testimony of the defendant, together with 
objections or exceptions taken by him in the manner indicated above for 
the plaintiff). 1 

And the defendant then and there offered no further evidence. 

The foregoing was all the evidence introduced on the trial of this cause.* 

Thereupon the court instructed the jury in behalf of the plaintiff as 

follows: (Insert the instructions given for the plaintiff and number them 

consecutively). 



1 "Here insert:'— Any documen- 
tary evidence, instructions, affida- 
vits, or other papers necessary to 
be introduced must actually be so 
introduced. The use of the words 
"here insert, etc.," in the bill of ex- 
ceptions itself will not identify the 
papers with the bill of exceptions. 
They must be incorporated into it. 
Eckles v. Wolf, 55 111. App., 310; 
Mosher v. Scofield, 55 111. App., 271. 



2 It is absolutely necessary that 
the bill of exceptions should show 
that it contains all the evidence 
introduced in the cause. This may 
be shown without a repetition, if it 
is separately stated as to the testi- 
mony of each of the parties, but it 
must affirmatively appear and the 
general affirmation here is not out 
of place. Marine Bank of Chicago 
v. Rushmore, 28 III , 463. 
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each^^ aQd *« -epted to the giving 0 f 

fo W U ^ 6 C °T inS / fcructed the i"*y ™ behalf of the defendant as 

^ons^tl™ CUOnS 9iVmf0r d6fendant ^ — 

the titlhff^' b - C r D8eI ' th6n aDd there **** the courfc to give to 

^M^H^Tf^^ (Here imert th ^structionsasked and 
refused, identifying them by figures or letters). 

The court, however, refused to give these instructions, to which ruling 
and decision of the court and to its ruling in refusing to give each of saif 
instr Uction8 the defendant, by his counsel, then .n^Lfe^^ 
Jrtt J?u 7 A ?™?* 011 rendered a v ^dict against the defendant which 

m^?"**?. b i bis coun8el> tben and there moved to set 

and l to grant a .new trial in this cause and for grounds in support of his 
inotion he filed the following written statements of his reasons therefo ° 
{Here insert the grounds of the motion). ™eretor. 

on tt>rTV hereUP ° n overruled the said motion and gave judgment 
ZEntZ TT™" th ? defendanfc » to which decision of the couft the 
defendant, by his counsel, made his exception to the said ruling of the 

{Conclude the bill as follows:) 

def^nTn^ ^!i mat ? r8 ab0VG SGt f0rth d0 not »W* °f r ^ord, the 
mZ T tp ? yedthatthe said court would set its hand and seal to this 
bul of exceptions, which is done accordingly this day of A D 



, Judge. (SEAL.) 



NO, ^ 8 t 6 ;T FORM ° F BILL 0F EXCEPTIONS FOR DENYING NEW 
EVIDENCE S ° LE GR ° UND THAT VERDI CT CONTRARY TO 

A. b ^ lN THE — Court of County. 

q jj" f D ebt (or as the case may be). 

d^n^l m l eVedt that after the verdict wa * rendered in this cause the 
eranf?- ' 7 8 atfcorae y» m oved the court to set aside the verdict and 
eWd«n, a mf W tFial 0n the ground thafc 8aid verdict was contrary to the 
the dpf!' i lhereu P° n t^ court overruled the motion, to which opinion 
on thP i^' 1^ J XCepted aDd prayed the c o u rt to certify the facts proved 
facts asT' * here d ° De &ccordi "gly> that is to say: (Here state the 

jurv on th ? • ', And thGSe Were the fact9 P roved and considered by the 
rulin* J-7 la ° f 8aid aCtion ' fco which option of the court, in over- 
excentpT T^u™ &Ud in refusin g fc o grant said new trial, the defendant 
may be . * his his bill of exceptions tenders, and prays that the same 
thh io»»l J 8Galed and 8aved to him, and made a part of the record in 
cause; and the same is so done. 

E F , Judge, (seal.) 
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NO. 367.— FORM OF BILL OF EXCEPTIONS ON REFUSING A NON- 
SUIT. 

(Title of court and cause as above.) 

Be it remembered that on the trial of this cause at the term in 

the court of county, A. D , the plaintiff to maintain the 

issue (or tames) on his part gave in evidence to the jury the following (here 
state evidence introduced by one witness) and further that (continue in this 
manner until the entire evidence on the part of the plaintiff is given) and 
thereupon the plaintiff offered no further evidence. Whereupon the de- 
fendant by his counsel moved the said court to direct that the plaintiff 
become nonsuited in that behalf. The court, however, then and there 
held that the aforesaid evidence given by the plaintiff was sufficient to 
maintain the issue (or issues) and thereupon overruled the said motion of 
the defendant in that behalf and left the consideration thereof to the jury 
aforesaid; whereupon the defendant by his counsel made his exception to 
said ruling and decision of the court. 

The jury aforesaid then gave its verdict against the defendant upon the 
issue (or issues) aforesaid. The defendant, by his counsel, then prayed 
that the said court would set its hand and seal to this bill of exceptions, 
which is done accordingly this day , A. D 

E F , Judge, (seal.) 



NO. 368.--FORM OF BILL OF EXCEPTIONS ON REFUSING A CON- 
TINUANCE. 

(Title of court and cause as above.) 

Be it remembered that on the day of , at this term of said 

court the defendant moved said court' to continue this cause for the reason 
that (here state the grounds on which the continuance ivas asked) and read 
and filed in support of said motion, the following affivavit to wit: (Here 
insert tlie affidavit). 1 

Whereupon the court, having heard the said affidavit, denied the 
said motion and refused to continue this cause. 

Whereupon the defendant, by his counsel, then and there made his 
exception to said ruling and decision of the court. 

(Conclude as one of the above forms.) 

E F Judge, (seal.) 

1 If counter affidavits were heard all the evidence heard in that be- 
on- the motion, insert all affidavits half." 
and testimony and say, M which was 
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N0.369.-FORM OF AMENDMENTS PROPOSED TO BILL OF EX- 
CEPTIONS. 1 
(Title of court and cause.) 

^^LT^'aZ^ 8trikeout theworW 
w t~- ( ^S) five ' ,ine eight - the ~* «**»■«> 

(Proceed ttug throughout as tfte case mi i regwire.) 

R 8 Attorney for Plaintiff. 

§ 1025. Same— Signing, sealing and settling bill of ex- 
ceptions.'— The statute provides that where, during the prog- 
ress of the trial of a civil cause, an exception is alleged to the 
opinion of the court and reduced to writing, it is the duty of 
the Judge to allow said exception and sign and seal the same, 
and the said exception shall thereupon become a part of the 
record of such cause.' Upon this authority depends the prac- 
tice of preparing, settling and signing a bill of exceptions. 

in practice counsel prepares his proposed bill of exceptions 
and submits it to the opposing . counsel for his approval. If 
the opposing counsel approves of the bill of exceptions as sub- 
mitted he manifests the same usually by indorsement upon the 
iU- The bill of exceptions is then presented to the Judo-e 
who presided at the trial of the cause, and he signs and seals 
the instrument, which then becomes a bill of exceptions. If 
counsel do not agree upon the bill of exceptions it is usual for 
tnem to meet before the Judge at a time arranged for that 
purpose when the J udge, upon consideration of the suggestions 
Uon7 t0 by C0UDSe1 ' wiU settle and si £ n the biU of exce P" 

The making of a bill of exceptions is a judicial act. An 
instrument does not become a bill of exceptions until it is 
signed and sealed by the Judge while sitting as the court which 
ned the case. Stipulation of parties or counsel that a certain 
ocument shall stand as a bill of exceptions, cannot obviate 

puro^ J orm . ,n »y used for a like nonsuit in the trial court goes out of 

Post, 1029 811 " agreed ° ase " 886 8Uoh court and 08,11101 hereafter 

* Whn -.„'_ . ^, . n,e a bill of exceptions. People v. 

-Am£ ""otfitebUl of exception*. Browne, 3 GUm. (111.), 87. 

P»"y who takes a voluntary » Rev. Stat., Chap. 110.T 60, § 59. 



Digitized by Google 



1216 



PROCEEDINGS TO OBTAIN REVIEW. [ § 1025. 



the requirements of the statute, nor can the Judge delegate to 
another his power to sign arid seal the bill of exceptions. 1 



1 Alley v. McCabe, 147 111., 410; 
David v. Bradley, 79 III., 316; Cul- 
liner v. Nash, 76 III., 515; Harvey v. 
Van De Mark, 71 111., 177; Reeves v. 
Reeves, 54 111., 332; Miller v. 
Jenkins, 44 III., 443; Emerson v. 
Clark, 2 Scam. (111.), 489; Jones v. 
Sprague, 2 Scam. (111.), 55; Chicago 
& W. I. R. R. Co. v. DeMarko, 57 
III. App., 382, Chicago & W. I. R. R. 
Co. v. DeMarko, 51 111. App., 581; 
Clough v. Kyne, 51 III. App. 120; 
Lindgren v. Swartz, 49 111. App., 
488; Oehler v. Schroeder, 46 111. 
App., 204; Thompson v. Seipp, 44 
111. App., 515; Hall v. Cox, 44 111. 
App., 382; People v. Altgeld, 43 111. 
App., 460; Cline v. Toledo, St L. & 
K. R R. Co., 41 III. App., 516; Fries 
v. Fries, 34 111. App., 142; Widows 
and Orphans' Beneficiary Ass'n v. 
Powers, 30 III. App., 82; Chicago & 
N. W. Ry. Co. v. Benham, 25 111. 
App., 248; Thompson v. Duff, 17 111. 
App., 304; Wabash, St. L. & P. 
Ry. Co. v. Peterson, 15 111. App., 
149; Wagener v. Richards, 14 111. 
App., 389; City of Bunker Hill v. 
Johnson, 12 111. App., 255; Frieze v. 
People, 12 111. App., 349; Gale v. 
Rector, 10 111. App., 262; Illinois 
Cent. R. R. Co. v. Gilchrist, 9 111. 
App., 135; Hay ward v. Catton, 1 
111. App., 577. 

When other judges may sign.— 
When there are several branches to 
the same court the bill of exceptions 
should be signed by the judge be- 
fore whom the particular matter 
embraced therein was heard, but 
where the object of the bill of excep- 
tions is to show that the matter has 
never been heard before the court 
in any of its branches the bill may 
be signed by the judges of the 
several branches of the court. 



When trial judge dies.— In case 
of death of the trial judge, another 
judge may sign the bill of excep- 
tions if the applicant offer and show 
that the bill is correct. If such 
showing is not made or the judge 
refuses to sign the bill, the party 
cannot be relieved of the hardship , 
caused by the death of the trial 
judge. Alley v. McCabe, 147 111. , 410. 

The seal is not only required by 
our statute to be affixed to the bill 
of exceptions, but it has been re- 
quired since the enactment of the 
statute, 13 Edward I, Chapter 31. 
If the instrument lack a seal it is 
not a bill of exceptions. Miller v. 
Jenkins, 44 111., 443. 

The seal, however, may be affixed 
by the judge who tried the cause, by 
way of amendment, even though he 
may not be in office at the time of 
such amendment. Frazier v. Laugh- 
lin, 1 Gilm. (111.), 185. 

Judge compelled to sign bill of 
exceptions.— While the settling, al- 
lowance, signing and sealing of a 
bill of exceptions is considered one 
single act, it is an act which is both 
judicial and ministerial in its nature. 
Determining its correctness is judi- 
cial, while signing and sealing it is 
a mere ministerial act, which, if the 
judge refuses to do, he may be com- 
pelled to perform by a writ of man- 
damus sued out of a court of superior 
jurisdiction. People v. Anthony, 
129 111., 218; Hawes v. People, 124 
111., 560, s. c, 30 III. App., 94; Bris- 
tol v. Phillips, 3 Scam. (111.), 287; 
Weatherford v. Wilson, 2 Scam. 
(111.), 253; People v. Pearson, 2 Scam. 
(111.), 189; Hake v. Struebel, 121 111., 
321; People v. Altgeld, 43 111. App., 
Anderson v. Field, 6 111. App., 
307. 
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tiJT/ * rei)arin y ^ of exceptions^ technical construe- 
on of the law would require that a party reduce his excep- 

tZ buT if ng a £ d have * signed durin * the W ess of ^ 

1 7 k J" SUffiCI6nt ^ Pra ° tice that a bil1 of exceptions be 

b V^ Slgned dUring the tem at wh ' ich fche was 
tried. Furthermore, counsel may consent, or the Judge, by 
entry on the record, may direct, that it be prepared in vaca- 

th A-n . and SGaled mmc ? ro tunc ' U P™ the face of 

the bill it should appear that the exception was taken, signed 
and sealed at the trial, except where it is ordered by the court 
to be presented at a subsequent time, and where it is signed at 

t?w q T fc lt mUSt appear thafc such time was given in 
which to have it settled and signed, or it will be no part of 
the record and cannot be considered. However, where noth- 

~T^!t th \ C ° ntrary ft Wil1 be P resumed that it was 
presented within the proper time and that the Judge would 
not have signed it unless such were the fact. 1 

4*0; People v. Hawes, 25 111. App., 

That he cannot be compelled to 
sign an amended bill of exceptions 
under certain circumstances, see 
People v. Anthony, 129 111., 218. 

The Judge cannot be compelled to 
sign a bill of exceptions which is not 
presented to him for signature with- 
in the time fixed therefor. People 
Ipp.!lr IU " 59I;8 ' C -' 10111 ' 
Jn«* ha8 a H O ht t0 «« of 

nghtto have all the facts connected 
whth dGCi8i0ns of fche c o«rt, 

**mT excepted to ' iQCluded in 

msbi llof exceptions and the Judge's 
^ature thereto, and a writ of man- 
damn to compel the sameifneces- 

nn^89?K e /u Pear80D ' 2Se ™' 

t^tl^ ha * a ^tto the 

nssLf: court ifnecessar ^ 

senf Q t0 P re P a re and pre- 

tL a T plete m of exce P«-- 

thG adve rsar 7 isin possession of 
77 



papers desired to be incorporated, 
the court should grant an order that 
they may be copied and embodied 
in the bill of exceptions. People v. 
Horton, 46 III. App., 43. 

Exhibits and documents should 
precede the signature of the Judge 
with proper words of identification. 
A mere affixing of documents to a 
bill of exceptions, does not make 
them a part thereof. Hughes v. 
Bell, 55 111. App., 379; Wilson v. 
Nilson, 44 111. App., 209; Hursen v. 
Lehman, 35 111. App., 489. 

' Village of Marseilles v. How- 
land, 136 111., 81; Brownfield v. 
Brownfield, 58 111., 152; Underwood 
v. Hossack, 40 III., 96; Neece v. 
Haley, 23 111., 416; Burst v. Wayne, 
13 111., 664; Evans v. Fisher, 5 
Gilm. (111.). 453; Belford v. Beatty, 
46 III. App., 359; Douglass v. Suggs, 
36 III. App., 553; Baits v. People, 26 
III. App., 431; Stein v. Kendall, 1 
111. App., 101. 
It is not necessary that a bill of 
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A party cannot be prejudiced by the refusal of .the Judge 
to sign the bill of exceptions if it is prepared and presented to 
him within the time allowed therefor. He has done all he 
could. The power of the court may be regarded as continuing 
until a subsequent term if at such term he signed the bill of 
exceptions. 1 

Further time for preparing a bill of exceptions may be ob- 
tained from the Judge while sitting as a court if the request 
is made before the time for preparing such bill has expired. 
After the time has expired the Judge has lost his jurisdiction 
to perform the judicial act of extending the time or of signing 
and sealing the bill. Furthermore, the Judge, while sitting 
as a court, must be sitting as the court which tried the case. 
If he is also Judge of another court and sitting as such he has 
no jurisdiction to extend the time for preparing a bill of ex- 
ceptions. 3 

The parties cannot, by stipulation, extend the time for pre- 
paring and filing a bill of exceptions. The extension of time 
is a judicial act, which a court only can perform. When the 
time expires the court is then without jurisdiction and juris- 
diction can be conferred by stipulation of parties.' But he 
cannot, after two years, sign a bill of exceptions where he 
relies solely on his memory in determining whether the 
requirements have been fulfilled. 4 

§ 1026. Filing bill of exceptions— Striking from files.— 

A bill of exceptions does not become a part of the record of 

exceptions be tendered until after Judge. Alley v. McCabe, 46 111. 

final judgment is entered, and it is App., 368. See note supra, "When 

not necessary that it be tendered trialJudge dies," and " When other 

then if the time is extended by order Judges may sign." 

of court. (People v. Gary, 105 111., 1 Hawes v. People, 129 111., 123; 

264.) Though filed before the entry Magill v. Brown, 98 111., 235. 

of judgment it does not become a * United States Life Ins. Co. v. 

part of the record until after the Shattuck, 57 III. App., 382; Village 

judgment. Planing Mill Lumber of Marseilles v. Howland, 34 111. 

Co. v. City of Chicago, 56 111., 304. App., 350. 

Danger of delay— Where parties 3 Morris v. Watson, 61 111. App., 

take time in which to present a bill 536. 

of exceptions they take the risk of 4 Dent v. Davison, 52 111., 109. 
such events as the death of the trial 
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ZrS? TIT"! ^ " Pr ° Perly Si ^ Ded ' sealed filed 
therein The bill of exceptions should be filed in the trial . 

Zr^Tl* aft6r " iS S ^ ed and It mus 1 

«i her be filed before the expiration of the term in which the 

2 ZZ t r hlf° r eISe rT 6Xpirati0n ° f Retime speciat 
El Zt r { f Further time must be asked for and 

obU ned f I f ° ^ ^ mi further «™ »V be 
obteined jf the first extended time expires in term time but 

of a bill of lV ? fixmg ° f the tirae for th * fi"ng 

vacation hi P 18 " jUdi<5ial a0t Which the ^S* ^ 
vacation has no power to perform. An application for fur 

p"n Zer I of t0 ^ m ° f ^ 
pon proper notice giving the time and place of such applica- 

vZnZT , Tr Un( * Uestioned P<>-er to extend the time for 
Sbn fr a t ' bi " ° f eX ° e P ti0ns toa time* 

evCced L S T ediDg tem; but SUch tension must be 
evidenced by an order entered upon the record of the court." 

properlv t*™^™ which is «ot filed in apt time does not 

w£ fir m Vhe P n art ° f ^ ^ be Stricken 

excentinlf' ^ a m ° tl0n 18 made to the bill of 

ow T f thTb U Sh ° Uld be made in the -oort be- 
lt -a p o^fi"; C0U « ab ° Ve Wi " P~ ^at 
bill of ex™7 J' S6emS ' h0Wever ' that ^ere the 
sent P ? eX ° e P tlons shows ^ its face that it was not pre- 

S k e ; s S;r led ? d filed in ^ time ' that itl> "e • 

the a P pe! T a ^^"f 0n m ° ti0D made in the court to which 
appeal Wa8 taken.' When a bill of exceptions is stricken 

*m n 7w ITh 68 " H °r laDd ' Simp80a ' 3 IU - A PP- «* Evans v. 

» I"-. 66^ Tribe! vVrT^ ^ h6r ' 5 Gi ' m *»S Haw,, v 

111. App i pZ7 ^ CGl "' 28 People ' 139 "t. 123. 

IU - App.! 886; Dicke/i, r^' ^ ^ to P re8um P«°n regarding time 

B «oe, 31 m Ann L- 7? " 0t 0f fiIin «' see P 0 ^ S 1037. 

D «f«e, 13 Ili 1^' !£ ; V ' * Villl * e of Hfle Park v. Dun- 

Blades, 10 m Ann P ",f A 601)16 v ' ham - 85 IH - 569 - 

of Clinton, 5 ill Ann JSV" ^ ' WaI1 <*<"> v. People, 40 111., 102; 

^1- 5 111. App 56, w V - WarD6r V ' Kelle ^' 5 nI - A PP-' 559 - 
KelI *T. 5 111 Z' , ' ^ rne t r v - A 8 t° ^ikiDg amended bill from 

We gg , 5 IU. A^^mptn J ^ ~ **• § 1028D - 
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from the files and no errors are assigned, except such as were 
presented by the bill of exceptions, the judgment of the court 
below must of course be affirmed. 1 

If a bill of exceptions is stricken from the record before the 
time has elapsed in which further time for filing a bill of ex- 
ceptions may be obtained, leave may be procured for' filing a 
further bill of exceptions. If it is too late to obtain such 
further time then a motion may be made to restore the bill of 
exceptions to the record, or to rescind the order striking it 
from the files. If either of these motions is granted and the 
bill of exceptions is not restored to the files, it cannot be con- 
sidered as part of the record. 3 

A motion to strike a bill of exceptions from the files must 
be made before there is joinder in error, otherwise any objec- 
tion thereto will be deemed to have been waived. 3 

§ 1027. Construction of bill of exceptions— Presump- 
tions A bill of exceptions is regarded as the pleading of the 

party taking the exceptions and therefore like another 
pleading, it will be construed most strongly against tha party 
who prepared it. Inferences favorable to such party are not 
to be drawn from it and uncertainties in it will be resolved 
against him. It must clearly show the facts which it pur- 
ports to show or it will be ineffective. 4 

1 Gilbert v. McCoy, 68 111., 205. may, by stipulation, have the 

9 Brady v. Pullman Palace Car original bill of exceptions incorpo- 

Co., 42111. App., 399. rated into the transcript of the 

'Kane v. People, 13 III. App., record. Daube v. Tennison, 54 111. 

382; Burst v. Wayne, 13 111., 664; App.. 290; Rhode v. Lehman, 50 111. 

McGillv. Brown, 98111., 235. App., 455: Rev. Stat., Chap. 58, 

Incorporating bill of exceptions ^[ 68, § 1. 
itself into the transcript of the As to what is not a stipulation that 

record— The bill of exceptions after the '•original bill of exceptions be 

becoming part of the record in the incorporated into the transcript of 

trial court will be copied by the the record," see Mason v. Strong, 

Clerk in the transcript of the record 51 111. App., 482; Harris v. Shebeck, 

which is to be by him authenticated 51 111. App., 382; Overman & Cook 

for the use of the court of review, v. Consolidated Coal Co. , 51 111. 

If parties desire to be saved a lia- App., 289; Chicago, M. & St. P. Ry- 

bility for the costs of the Clerk in Co. v. Harper, 26 111. App., 621. 
copying the bill of exceptions, they 4 Garrity v. Hamburger Co., 136 
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reXltZZf 16 Pre T Pti ° n WiU bG made in fa ™ ^ 
XceS"! th6 Tf pr0Ceedln ^ ° f the «°«rt » regard to a bill 
or exceptions. If error is not clearly and affirmatively shown 

tZlZVl 1 1 f™? • Xt b6 P-umed y tfa 2 
uianveiy. a court of review can only pass 



an 4 * 9 * M 1> oKeeT -^alls, 4 80am. 
m), 30; Rogers v. Hall, 8 Scam. 
<JU). 5; Miller Brewing Co. v 
Beeki n gton,54Ill. App., 191; Easi 
Louis Electric R. R. Co. v . Cau . 

%; 49 111. App., 810: Town of Nor- 
mal v. Gresham, 49 111. App., 196- 

5-6 Stock Quotation Telegraph Co. 
v. Board of Trade, 44 111. App., 358; 
Jordan v. Vehon, 44 IU. App. 177 

^ rne :-.^ins,44Ill.ip P '. ) 76 
AUey v. Limbert, 35 111. App., 592; 
Monroe v. Snow, 33 111. App , 230 ^ 

"1- App., 28; First Nat. Bank v. 
Haskell, 23 111. A pp. ,616. 
f , 1 Bil lS{ exc< Z >ti °™ imports a veri- 
%-Where excluded evidence in- 

"cord, and such evidence soappear- 
Z^'T^ itwiU ^ ^use for 
lh£T\ Itoann °t be shown 
tne^ eV i d K aCeWasexclude < 1 ^ 

A dmx.,68IU.,576. ' 
a^I hereabiU of options in 
CGd m eviden <* on the trial, it 



was held that the deficiency could 
not be supplied by the declaration 
or a copy of the note thereto at- 
tached. Spain v. Thomas, 49 111 
App., 249. 

Conclusive as to matter of fact.— 
All matters of fact recited in the 
bill of exceptions, and certified to by 
the Judge who tried the cause, will 
be conclusively presumed to exist 
as recited. Nelson v. Humes 12 
111. App., 52. 

Recitation in bill of exceptions 
takes precedence over otlier recita- 
tions in the record-Where the recit- 
als in the bill of exceptions, duly 
signed by the J udge, are not in har- 
mony with the recitations entered 
by the Clerk in other parts of the 
record, the real truth will be taken 
to be that as stated in the bill of ex- 
ceptions. Hirth v. Lynch, 96 HI 
409; Westphal v. Sipe, 62 III. App" 

It will be presumed that the, case 
was called in its proper order ; if 
it were not, that fact must be made 
aflSrmatively to appear of record by 
incorporating it into the bill of ex- 
tions. Bill v. Mulford, 80 111., 82. 

1 County of LaSalle v. Milligan, 
H3 111., 321; Mullen v. People, 138 
111., 606; Village of Melrose v. Ber- 
nard, 126 IU., 496;Gibbie v. Mooney, 
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upon the evidence when it is presented in a bill of exceptions. 
If the bill of exceptions is wanting or if it does not contain 
all the evidence the court of review cannot determine whether 
the trial court erred in determining that the evidence was 
proper and sufficient to support the verdict. Furthermore, 
where it does not affirmatively appear that the bill of excep- 
tions contains the whole of the evidence, the presumption will 
be indulged that other evidence was introduced sufficient to 
sustain the verdict, and the judgment of the trial court will be 
affirmed. 1 The bill of exceptions need not declare that it con- 
tains all the evidence that was offered in the case, but it must 
make that fact affirmatively to appear. The statement " that 
the testimony here closed " has been held to be equivalent to 
an assertion that it contained all the evidence. 2 



121 111., 225, Magill v. BrowD, 98 
111., 235; Town of Mt. Vernon v. 
Patton, 94 111., 65; Wallace v. Goold, 
91 1U., 15; Barger v. Hobbs, 67 111., 
592; Cunningham v. Craig, 53 111., 
252; Rich v. Hathaway, 18 111., 548; 
Leonard v. The Times, 51 III. App., 
427; Lindgren v. Swartz, 49 111. App., 
488; Yeager v. City of Henry, 39 111. 
App., 21; Smith v. City of Gilman, 
38 111. App., 393; Rohrheimer v. 
Eagle, 30 III. App., 498; Treishel v. 
McGill, 28 111. App., 78; Gordon v. 
Gordon, 25 111. App., 310; Chicago 
City Ry. Co. v. Duffin, 24 111. App. , 28; 
Johnson v. Glover, 19 111. App., 585; 
DeLeuw v. Carrigan, 19 III. App., 
193; Chicago, R. I. & P. Ry. Co. v. 
Harmon, 16 IU. App., 31; People v. 
Ferguson, 13 111. App., 329; Howard 
v. Austin, 12 III. App., 655. 

1 Chicago, R. I. & P. Ry. Co. v. 
Town of Calumet, 151 III., 512; Kel- 
ley v. City of Chicago, 148 III., 90; 
People v. Stone, 142 III., 281; Garri- 
tyv. Hamburger Co., 136 111., 499; 
Thompson v. People, 125 III., 256; 
Miller v. Glass, 118 III., 443; Drain- 
age Com'rs v. Hudson, 109 III., 659; 
Nimmo v. Kuykendall, 85 111., 



476; Garrity v. Lozano, 83 111., 597; 
Howell v. Morlan, 78 III,, 162; 
Choate v. Hathaway, 73 111., 518; 
Prout v. Grout, 72 111., 456; Willson 
v. McDowell, 65 111., 522; Goodrich 
v. City of Minonk, 62 III., 121; Miner 
v. Phillips, 42111., 123; Illinois Cent. 
R. R. Co. v. Garrish, ,39 111., 370; 
Peoria, etc., R. R. Co. v. Mclntire, 
39 111., 298; Carter v. White, 32 111., 
509; Wooley v. Fry, 30 111., 153; 
Elizabethtown v. Lefler, 23 111., 90; 
Warner v. Carlton, 22 111., 415; 
Adair v. Adair, 51 111. App., 301; 
Helmuth v. Bell, 49 111. App., 629; 
Atchison, T. & S. F. R. R. Co. v. 
Baltz, 44 111. App., 558; Hall v. Cox, 
44 111. App. , 382; Redner v. Davern, 41 
111. App., 245; Schmidt v. Bauer, 33 
111. App., 92; Trustees of Schools v. 
Stoltz, 26 111. App., 389; Chicago & 
N. W. Ry. Co. v. Benham, 25 111. 
App., 248; Masters v. Masters, 13 
111. App., 611; Bulmer v. Worthing- 
ton, 3111. App., 460. 

2 Marine Bank of Chicago v. Rush- 
more, 28 111., 463. 

No presumption regarding other , 
instructions.— While it will be pre- 
sumed that other evidence was 
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§ 1028. Amendment of bill of exceptions._A bill of ex - 

Z *7Z Y igned and seaIed and proper1 ^ flled be ~ 

ruleslv J ^ reC01 ' d ' and iS a ^ndable under the same 
Z l K g ^ amendment ot other parts of the record. 
tL7l ' 1 Y 6 Judg6 ' amended without ^tice at any 
2 7 tem - < The attenti °» of counsel should be 
■S£ 5 B0t after the -P-ation of the term the 

Judge loses his power to alter it of his own motion. Fur- 

onT:i ^ eXpirati ° n ° f the term * « be amended 
on the mere recollection of the Judge. It must be amended 

been taken. Furthermore, if it is 
presented for signing and sealing 
within the proper time, and the 
Judge makes delay therein, it will 
be presumed that such delay is un- 
avoidable on the part of the Judge. 
These presumptions may be rebut- 
ted by proof, the burden resting 
upon the appellee. TJnderwood v. 
Hossack, 40 111., 98; Village of Hyde 
Park v. Dunham, 85 111., 569; Mor- 
rison v. People, 52 111. App., 482; 
Stein v. Kendall, 1 111. App., 101. 

No presumption when bill not 
signed.— A bill of exceptions which 
is not signed by the trial Judge is no 
part of the record and no presump- 
tion can be entertained regarding it. 
It is not to be considered in any 
sense and the judgment in the court 
below will be affirmed. Pierson v. 
Waters, 7 111. App., 400. 

Same— presumption as to juris- 
diction.— When no bill of exceptions 
appears upon the record the court 
of review will indulge no presump- 
tion in favor of the jurisdiction of 
the trial court upon certiorari from 
a J ustice's court. Faas v. O'Conner, 
6111. App., 593. 

1 It is not a part of the record 
before judgment is entered in the 
trial court. It cannot be made to 
aid the defects of the judgment 
record. Planing Mill Lumber Co. 
v. City of Chicago, 56 111., 304. 



heard than that shown in the bill of 
exceptions, when the contrary does 
not appear, it will not be presumed 
that other instructions were given 
and the bill of exceptions does not 
show that the instructions are there- 

m. C 4 0 5r iDed ' Cox v> People ' 109 

Presumption regarding affidavits. 
-Where affidavits in support of 
morons are not made a part of the 
t>HI of exceptions it will be pre- 
sumed that the court ruled properly 
upon such motions. Miller v. Metz- 
ger, 16 111., 390. 

For example, where the affidavits 
are not shown, it will be presumed 
n „ fche C0Urfc acted properly in 
allowing a minor bringing suit by 

next friend to prosecute a* a 
Poor person without costs. It will 
be presumed that a sufficient show- 
twT ? ade to establiflh fact 

fnend were poor persons. Chicago 
£ K ' R ' Co - v - Lane, 130 111 , lie. 

efcIT MPti0n re ^ng time of 

2en i h L TeC0Td fail8 to sh °w 
present ^ ° f *™P«<>ns ™ 
Presented, signed and sealed, it will 

wlthmlr ed that this ™ done 

e~; ^ and fchat the 

at th* ?" thereiQ Doted were taken 
o de h ; in d ^°l the trial and in ^e 
order in which they purport to have 
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from something appearing from the record or the minutes of 
the Judge or what is apparent from the mere clerical mistake. 1 
The proper practice, upon a party discovering that his bill of 
exceptions does not speak the truth, is to apply in open court, 
upon due notice having been given to the opposite party, to 
have the bill of exceptions amended. If justice require it, the 
party has a right to have his amended bill signed and sealed by 
the same Judge presiding at a subsequent term of the same 
court in which the cause was tried. The amended bill then 
becomes a part of the record and a transcript thereof can be 
filed, upon leave granted, in a court of review. 3 An amended 
bill, filed without leave having been granted to file a supple- 
mental record, will not be considered as part of the record. 3 



1 Chicago, M. & St. P. Ry. Co. v. 
Walsh, 150 111., 607; People v. An- 
thony, 129 111., 218; Dougherty v. 
People, 118 111., 160; Heinsen v. 
Lamb, 117 III., 549; Newman v. 
Ravenscroft, 67 111., 496; Wallahan 
v. People, 40 111., 103; Chicago, M. 
<& St. P. R. R. Co. v. Walsh, 51 111. 
App., 584; Horton v. Smith, 46 111. 
App., 241; Brady v. Pullman Pal- 
ace Car Co., 42 111. App., 399; Rob- 
lin v. Yaggy, 35 III. App., 537; 
Myers v. Antrim, 14 111. App., 437; 
Terre Haute & I. R. R. Co. v. Bond, 
13 111. App., 328; Hall v. Mills, 5 
111. App., 495. 

The sealing of the bill of excep- 
tions may be done by way of amend- 
ment by the Judge who tried the 
case, although he may not be in 
office at the time of affixing such 
seal. Frazier v. Laughlin, 1 Gilm. 
(III.), 185. 

Striking amended bill from the 
files. — A motion may be made, in 
the court to which the appeal is 
taken, to strike the amended bill of 
exceptions from the files, where such 
amendment was made without the 
notice after the expiration of the 
term. If such fact is established in 
.support of the motion and nothing 



appears of record by which the 
amendment might have been made, 
an order will be entered to strike 
the bill from the files. If, however, 
there is sufficient appearing of 
record, which, when aided by every 
reasonable presumption, will war- 
rant the amendment, the bill 
will not be stricken from the files. 
Guertin v. .Monbleu, 144 111., 32; 
Wallahan v. People, 40 111., 102. 

Presumptions aiding the amend- 
ment.— Where an amended bill of 
exceptions is not affirmatively 
shown to have been made in vaca- 
tion or at a subsequent term with- 
out notice to the opposite party, and 
in the absence of objection and ex- 
ception, that there was nothing to 
amend by, it will be presumed that 
the Judge rightfully considered and 
made the amendment upon suffi- 
cient memoranda or notes, and with 
proper notice having been given. 
Myers v. Phillips, 68111., 269; Wal- 
lahan v. People, 40 III., 103; PoUand 
v. Rutter, 35 111. App., 370. 

55 People v. Anthony, 129 111., 218; 
Devine v. People, 100 III., 290; Good- 
rich v. City of Minonk, 62 111., 121. 

3 Elliott v. Levings, 54 111., 213. 

It therefore follows that an 
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ameilTvnT indeterminin S «>e necessity for an 

amended bill of exceptions and mast find in what particulars 
he bdl as first filed fails to correctly state the facts as they 
transpired 0 n the trial. Furthermore, when the correction is 
ordered, the record should clearly state the amendment in- 
tended. Parties cannot, by stipulation, incorporate into a 
bill of exceptions, and thereby make to appear of record, that 
vrhich is not certified to by the Judge as having taken place. 
Ihe parties cannot perform a judicial act, neither can the 
court delegate such power to them. " 

II. Agreed Cases. 

§ 1029. Agreed case in lieu of bill of exceptions.-In anv 

suit , or proceeding in a trial court in law or in chancery, the 
parties may make an agreed case containing the points of law 
at issue between them, and may file the same in such court. 
Ihe agreed case with the decision thereon may be certified to 
a court of review by the Clerk without certifying any fuller 
record m the case. Upon such agreed case being certified and 
niea m the court of review, the appellant or plaintiff in error 
may assign errors, and the case shall then be proceeded in in 
tne sa me r as might haye ^ ^ ^ ^ 

certined to such court of review." 
However, no judgment will be pronounced in the court of 

JUT m , any agFeed CaSe ancl P laoed u P° n the (lock et of such 
court, unless an affidavit shall be filed, setting forth that the 
matters presented by the record were litigated in good faith 

oout a matter in actual controversy between the parties, and 
Wat the opinion of such court is not sought with anv other 

s gn than to adjudicate and settle the law relative to the 
record" 8 ' controvers > r between the parties to the 

foTthf apneU a te XCePt l° n8 ' DOt b6 " 2 s °hwarze v. Spiegel, 41 III. App. , 

considered h u ' ° annot be m - 

when the ™L • Su P reme Cour ' a Rev. Stat., Ch. 110, <j[ 75, g 74. 

National Bz^*???™* theret0 ' " Su P">™> Court Rule 20; Appel- 

258. LeMoyne, 127 III., late Court Rule 16, Second Diet. & 

'Mvers* a„* • ... Third Diet.; Rule 17, Fourth Dist. 

^yersv. Antrim, 14111. App., 437. 
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TAKING CASE UP BY APPEAL. 



I 1030. Who may appeal. 

1031. When appeal may be taken. 

1032. The appeal bond— When to 

be filed— Conditions— Form. 



§ 1033. Same— Security may be ap- 
proved by the Clerk. 

1034. Same— Effect of insufficient 

bond— Amendment. 

1035. The filing of the record. 



§ 1030. Who may appeal. — Either the plaintiff or defend- 
ant in a suit which has been finally determined may appeal. 1 
Where the judgment has been rendered against two or 'more 
persons, either one of said persons shall be permitted to re- 
move such suit by appeal or writ of error, and for that pur- 
pose shall be permitted to use the names of all of said per- 
sons, if necessary; but no costs shall be taxed against any 
person who shall not join in said appeal or writ of error. All 
such cases shall be determined as other suits are, and in the 
same manner as if all the parties had joined in such appeal or 
writ of error. 8 

§ 1031. When appeal may be taken. — An appeal from the 
final judgment, order, or decree of the trial court may be 
prayed for and obtained at any time during the term at which 
such judgment, order, or decree was rendered. 3 If an appeal 
is prayed for and allowed at one term from a judgment 
entered at a previous terra, it will not take up the judgment 
for review in the court above. 4 

An appeal is prayed orally. It is the usual practice for 
counsel to ask the court to allow an appeal and fix the amount 
of the bond and state the time in which the bill of exceptions 

1 Ante > § 101 4. son, 40 111., 35; McMillan v. Bethold, 

3 Rev. Stat, Chap. 110, ^ 71, § 70; 40 111., 34; Bissell v. Lloyd, 6 111. 

St. Louis, etc., v. Edwards, 103 111., App., 460. 

4 'f_ 4 Kartas v. Kentucky Liquor Co., 

Rev. Stat, Chap. 110, ^ 68, § 67; 46 111. App., 366. 
Illinois Central R. R. Co. v. John- 
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was prepared and filed. The court then has the Clerk to 

aTowed^ t e h"r;,° f re0 °' rd ^ an ap P eal WaS P ra ^ 1 
allowed, that the amount of the bond is fixed at— 

exce" d8yS giTCU " Whi0h t0file abiil of 

When the appeal is not taken at the term the judgment, 
order, or decree was entered, the proceedings then to obtain 
a review is by writ of error," as hereinafter shown.' 

jdl M8 ^ ke aPPCaI bond - Wlien ^ »>e filed-Conditions 
*orm When an appeal is prayed and allowed, the party 
Faying for such appeal, shall, within such time, not less than 

hT2 ¥ I" 5*" be limited b ? the court ' S ive file in 
Lv!f h i ^ ° f ^ C ° Urt fr ° m which the a PP«*> is 
ST'* r« 'Y reasonable amo «nt. to secure the adverse 
party, to be fixed by the court, with sufficient security, to be 
approved by the court.' 

If the appeal is from a judgment or decree for the recovery 
ot money, the condition of the bond shall be for the prosecu- 

deZlt e a n V a d C n ' i$ T r6d ty POrations of a " charitable, educa- 
it asTde, w hi ch morion " 9 t t0 1 ^ M ° r ^ormatory institu- 
te a J MOn3 Under the P atrona 8 e and fl- 
atter wS an ap™ Us Z I 1 ^ °f State ' and a " pubU ° offlc - 
aUowed, such aDnLTl, l, P T 1 / WhCD SUing0r Ending in their 
the orde overS L V r '° f™' Cap8Citie8 ' for the ben * fit °f 
It will not teke n " t h! 7 ° D ; the PUbHc ' ma r< in alJ cases °f 
the propria 0 f P he qU6 f 0n ° f « («■ writ of error), by them 
enteredauhfo™^ . J ud * ment from any inferior conrt to any higher 

«0 IU. 22 ° aamber of Commerce, giving bond. Rev. Stat., Chap. 110: 

5 Crane'v Nelson 17 in a *„, ir73 ' § 7l; Cityot Chester v - Wilson . 

4 Rev Stef nu „ n -r Supersedeas xoithout bond.— The 

Wormley ^Vormlev Vtm' ^ S, ' Preme ° r Appe " ate Court ' » the 

Darwin V J™^? 7, f IU - 129; Judges thereof - in nation, may 

A* to the dtert dmr, ; 8 l In - 107 - graDt Writ30f on writ of 

eieed and the n!?.» ? ? eX6r " error or appeal ' when Prosecuted by 

in ^ cuX P ^SrTi r 03 q 3 ^ *" ^ "JT * 8aid 
Who need : w ■ , 0r publ,c officers, without requiring 

"tate. counti« T °°' !<i - The any bond to be given as requLd by 
towns, sch™ at/! ', ' aW ' 88 ln ° ther S tat.. 

munic ™fZ. and a11 other Cha P- n °. 7 72, § 71. 

•nunicipal corporations, and the cor- 
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tion of such appeal and the payment of the judgment, interest, 
damages and costs in case the judgment is affirmed. In all 
other cases the condition shall be directed by the court with 
reference to the character of the judgment, order, or decree 
appealed from. 1 



NO. 870. — FORM OF BOND FOR APPEAL TO APPELLATE OR 
SUPREME COURT. 

Know All Men by These Presents that We, C , D and 

(here insert the name of surety or sureties) of county, in the 

State of Illinois, are held and firmly bound unto A B. , of 

the same county and State, 8 in the penal sum of (here state the amount 
peed by the court) dollars lawful money of the United States, for the pay- 
ment of which, well and truly to be made, we bind ourselves, our heirs, 
executors and administrators, jointly, severally and firmly by these pres- 
ents. 

Witness our hands and seals this day 3 of ...., A. D 

The Condition of the Above Obligation Is Such, 4 that whereas, the 

said A '.. B did, on the. ...day of , A. D in the 

court of county, in the State aforesaid, and of the term 

thereof, A. D , recover a judgment against the above bounden C 

D » for the sum of dollars and cents, besides costs of suit; 

for which said judgment of the said court of county the said C~~ 



1 Rev. Stat., Chap. 110 M 68, § 67. 
Action on the bond.— The obligee 

in such bond may. at any time, on a 
breach of the conditions thereof, 
have and maintain an action at law 
as on other bonds. Rev. Stat., Chap. 
110, IT 68, § 67; Walker v. Bank of 
North America, 2 111. App., 304. 

2 In an appeal from a judgment 
brought by a city for assessment of 
taxes and in which the city alone is 
interested, the bond should be made 
payable to the city and not to the 
people of the State. City of Nash- 
ville v. Weiser, 54 111., 245. 

3 If the day be left blank and the 
month be named when the recitation 
below shows the recovery of a judg- 
ment on the day of the previous 

month, the bond will not be void. 
It is a voluntary undertaking and is 
obligatory upon the parties to the 
bond. Bills v. Stanton, 69 111. 51. 



4 When not for the payment of 
money, the conditions of the bond 
shall be directed by the court with, 
reference to the character of the 
judgment appealed from. Rev. 
Stat., Chap. 110, ^ 68, § 67; Higgins 
v. Parker, 48 111., 445. It is proper 
for the court to insert the condition 
for the payment of the value of the 
use and occupation of the premises 
and omit the statutory condition for 
the payment of such. Higgins v. 
Parker, 48 111., 445; further see 
George v. Bischoff, 68 III., 236. 

Conditioiis not in conformity 
with the statute, will nevertheless 
constitute a valid common law bond 
since the obligation is a voluntary 
one founded upon contract. Four- 
nier v. Faggott, 3 Scam. (111.), 347. 
As to "Appeal Bond," generally, see 
ante, Vol. I, "Appeals from Justices 
of the Peace." 
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"vZ^jT*™ 7 " 1 f0F aDd obtained an aPPeal to the (" Appellate » or 
eafdTurt mmCaae court - within and for the.... district in 

Now therefore if the said C D , eha ll duly prosecute his 

said appeal w lt h effect,, and moreover pay the amount o( the judgmen 
coste, mterests and damages rendered, and to be rendered, against him, in 

cTt tV« rT 8 ^^ afflrmed in «aid(" Appellate" or -Suprem;-) 
court, then the above obhgation ehall be void, otherwise to remain in full 
ror$e and virtue. 



Approved by me this. . . . day 
of..,., A. D 



c D (Seal.) 8 

- (Seal.) 

— (Seal.) 



Judge of court of county, 

(or " clerk " as the case may be). 



§ 1033. Same— Security may be approved by the Clerk. 

—The Clerk of the court may, by order of the court, made 
at the time of praying the appeal, and entered of record, ap- 
prove of the security offered upon such bond, and such 
approval may be made in term time or vacation. 8 

A reasonable discretion should be exercised in passing upon 
the sufficiency of the surety, and an appellee should onlv be 
required to produce security of such pecuniary ability as "will 
m all reasonable probability enable the appellee to collect the 
bond. It would often be tantamount to a denial of the right 
to appeal to require security, which in any and every event 
and under all possible circumstances, will certainly pro- 
duce the amount of the bond without requiring any further 
outlay on the part of the appellee. 4 

thi ^ a ^ U - !t ° n a b ° nd confcainin S n «7 in fact and the court above will 
ms condition in an appeal from a presume that when so executed the 
judgment against the real estate for attorney was duly authorized and 
a^i f & u Ult maj be maintain ed that the court or Clerk below was 
w f k obli Sors on the bond satisfied of that fact, unless the con- 
with T EPPeal iS n0t P rosecuted trary appear. Sullivan v. Dollins, 
£»Pf *u * notwiths tanding the 11 111., 16; Sheldon v. Reihle, 1 
Wl f n rem «dy against the Scam. (111.), 519. 
ana stili remains inexhausted. Mix « Rev. Stat., Chap. 110, T 69, § 68. 
. reople use, etc., 86 III., 329. < Zuckerman v. Hawes, 146 111., 

bond m ay be executed in the 59. 
name of the principal by his attor- 



Digitized by Google 



12a0 PROCEEDINGS TO OBTAIN REVIEW. [§§ 1034, 1035. 

When approval unnecessary. — When the trial court in grant- 
ing the appeal prescribes the penalty in which the bond shall 
be given, fixes the time in which it shall be filed and names 
the security, a bond filed in compliance with these require- 
ments is sufficient without an approval by the Clerk. 1 

§ 1034. Same— Effect of insufficient bond— Amendment. 

— No appeal to the Supreme or Appellate Court shall be dismiss- 
ed by reason of any informality or insufficiency of the appeal 
bond if the party taking such appeal shall, within reasonable 
time, to be fixed by the court, file a good and sufficient bond 
in such case, to be approved by the said court. 8 

Further time for amendment. — Where a rule has been 
entered for the appellant to file a new appeal bond by a day 
named, and on such day he, in good faith, presents his bond 
with security, which he believes to be perfectly good, and the 
court refuses to approve the bond, it is proper for the court to 
give further time in which to furnish another surety. 5 

§ 1035. The filing of the record — An authenticated copy 
of the record of the judgment appealed from must be filed in 
the court from which the appeal is taken, within the time 
provided by law ; which time is the same as that allowed for 
the filing of the record when the cause is taken up by writ 
of error, and will be stated particularly in that connection. 4 

' Illinois Central R. R. Co. v. be waived by stipulation of the 

Johnson 40 HI. , 35. parties> Furfcherm ore, a stipulation 

Rev Stat., Chap. 110, ^ 70, § 69. of parties granting further time in 

^ Zuckerman v. Hawes, 146 III., which to file briefs is in effect a 

' " . waiver of defects in the appeal 

Waiver of irregularity. -An ob- bond. National Safe and Lock Co. 

jection to the irregularity or in- v. People, 50 HI. App., 336. 

sufficiency in an appeal bond may * See post, § 1041. 
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TAKING CASE UP BY WRIT OF ERROR 
§ 1086. Preliminary observation. 

1037. Definition and nature of 

writ of error. 

1038. In what cases it will lie. 
1089. When it will not lie. 



§ 1040. By and against whom to be 
issued— How parties desig- 
nated. 

1041. Within what time the writ 
may be sued out. 

1042. Dismissal of a writ of error. 



thi f Pre, ™ ,nar y observation-It is frequently said 
tha a Su preme Com . t has ^ to . n gQ 4 me J 

final judgments It also has original jurisdiction in many 
in herel " bef0re e «»™erated.- Ourpurpose is, however, 

mth.s < connection only to indicate how the power of the Su- 
preme Court and Appellate Courts may be secured to "review" 
me action of inferior courts. 

toteeltf ^ Writ ° f Fight and a P ar ^ is not ^ired 
to eek redress by :t during the term at which the judgment 

X2KL m T triaI r rt ' ashemustin Paving « appeal, 
sequl?; I^t TOt ° f — iS — - wii/sub- 

ofll!! 7 * Deflnitionan « ^tiire of writ of error—A writ 
it i! ™ I* "1 Qng u nal Writ issuin ^ 0l,t of the court ^hioh 

til J I t hef0Undatl0n ' Proceeding, judgment, or execu- 

JuL, JT m C ° Urt ° f reCOrd - U is directed to the 
* th Y ourt of ^ordin which the final judgment 
court T' COmmamIs them to send the record to the 
in ord! ?[' P ! 6 j urisdictio ° therein named, to be examined, 
necest v k S ° me aUeged en '° r in the Proceedings may, if 
tTZ 7\ . C0 / reCted ' Tt is in the nature of a commission 
Wna th* C ° Urt ' t0 Wbich Jt is returnable, author- 

- » "em to examine the record, upon which the judgment 
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was given and on such examination to affirm or reverse the 
same, according to law. 1 < 

It is only injurious error in the trial court that will be con- 
sidered and the consideration is wholly of what appears upon 
the record. The writ simply brings up the record for exam- 
ination. It does not, in any manner, act upon the parties. 
It acts simply upon the record. 8 

The purpose of a writ of error is to prevent a failure of 
justice. "Wken a party has no other mode of review, a writ 
of error becomes a writ of right and cannot be denied in civil 
; cases. 8 

A writ of error exists independently of statutory law for 
the purpose of reviewing the action of inferior courts of record 
when they exercise their common law jurisdiction and in such 
cases the fact that the statute may have provided an appeal 
will not, in this State, deprive a party of his right to a writ 
of error. A writ of error and appeal are often concurrent 
remedies in this State. In statutory proceedings of inferior 
courts of record, however, a writ of error to review them is 
not according to the common law, and it will not lie except 
where no other mode of review is provided, and then a writ of 
| error will lie because of the policy of the common law to pre- 
vent a failure of justice.* 

The suing out of a writ of error is the commencement of a 
new suit for all purposes, one of the consequences is that the 
statute of limitations may be interposed as a bar to it. 6 

§ 1038. In what cases it will lie. — A writ of error is a 
writ of right and cannot be denied except in capital cases. It 



1 2 Tidd's Pf., 1134; Cohens v. 
Virginia, 6 Wheaton (U. S.), 409; 
Suydam v. Williamson, 20 How. 
(U. S.), 437; McLaughlan v. Mc- 
Laughlan, 126 III., 427. 

* Grier v. Puterbaugh, 108 III, 602; 
Perteet v. People, 70 III., 171; Woe- 
rishoffer v. Lake Erie & W. R. R. 
Co., 25 III. App., 84; Clause v. Bul- 
lock Printing Press Co., 20 III. App., 
113. 



3 See post, § 1038. 

4 Kingsbury v. Sperry, 119 111. 
279. 

5 International Bank v. Jenkins, 107 
111., 291; Schroeder v. Merchants', 
etc., Bank, 104 111:, 71; Roberts v. 
Fahs, 32 III., 474; Ripley v. Mossir, 
2Gilm. (III.), 381; Jenkins v. Inter- 
national Bank, 9 III. App., 451. 
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may be sued out to review the final judgment of any court of 
inferior jurisdiction, regardless of the amount for which such 
judgment was entered. The judgment, however, which it 
wUl procure to be reviewed must be a final judgment. An » 
interlocutory order cannot be so reviewed. In order that the 
judgment may be so reviewed it must be such a judgment or 
decision as to settle the right of the parties in the subject-mat- 
ter of the suit and which will conclude them therein until such 
judgment is reversed or set aside. Furthermore, the time 
within which a writ of error may be sued out does not begin- 
to run until the "final judgment" is entered. 1 

In all cases where inferior courts of record exercise jurisdic- 
tion according to the common law, a writ of error will pro- 
cure such action to be reviewed, f he right to a writ of error 
in such cases exists at the common law independent of statute. 
If, however, the inferior courts of record do not exercise their 
jurisdiction in accordance with the common law, but act in a 
summary way, or in a new course different from the common 
law, a writ of error will not lie to review such action, except 
it be especially provided by statute. A writ of certiorari is 
the proper writ in such cases, in the absence of the statute.* 
A writ of error will, however, be allowed to review statutory 
proceedings of inferior courts of record where no other mode of 
review is provided and failure of justice would otherwise result." 

It is the policy of the law, in this State, contrary to that in 
some other states, that a writ of error is a concurrent remedy 
with appeal in all cases in which the latter is provided by 
statute, and that a writ of error will lie in all cases as above 
shown without regard to the statute. Furthermore, the fact 
that one party has taken an appeal will not prevent the other 
party from suing out a writ of error.* 

3 Haines v. People, 97 111., 161. 

3 Kingsbury v. Sperry, 119 111., 
279. 

4 Harding v. Larkin, 41 111., 413. 



78 



Ex parte Thompson, 93 111., 
89; Village of Hyde Park v. Dun- 
ham, 85111., 569; Hall v. Thode, 75 
111., 173; Hammond v. People, 32 
111., 446; Hedges v. County of Madi- 
son, 1 Gilm. (IU.), 306; Bowers v. 
Green, 1 Scam. (111.), 42. 
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Whether the writ of error shall be sued out of the Supreme 
Court or out of the appellate court, is, in most cases, deter- 
mined by the statute. The statutory rules governing as to 
the court in w^hich a review may be had upon a writ of error 
or appeal have been hereinbefore set forth. 1 If, however, a 
case should arise which the statute does not contemplate shall 
be taken to the appellate court, it may, by force of the com- 
# mon law, be reviewed by writ of error sued out of the Su- 
preme Court. 9 

That a writ of error will lie to review the judgment of a 
court below, such judgment must show a good record. It is 
essential that the record should show that the court below had 
acquired jurisdiction, in some of the ways recognized by law, 
of the person of the party against whom the judgment was 
rendered ; that a declaration was filed and was such a declara- 
tion as to set out a cause of action good in substance ; and 
that the power of the court below had been invoked by the 
institution of a suit in some of the methods and forms known 
to the law." 

§ 1039. When it will not lie A writ of error will not 

lie to review the proceedings of an inferior court where such 
proceedings have not reached such a final determination that 
the parties thereto will be barred from further action unless 
the same is overruled ; that is to say, it will not lie to review 
interlocutory orders or rulings of the court. 4 It will not lie 

1 Ante. 1017-1020; Baits v. has full jurisdiction and no appeal 

People, 123 111., 428. is given to the Circuit Court or ap- 

s Taxation of costs upon a fee bill peilate court. Unknown Heirs, etc., 

replevied was properly taken before v. Baker, 23 III., 484; Fitzgerald v. 

the Supreme Court on writ of error Glancy, Admr., etc., 49 111., 465. 

and not by appeal. Smith v. Coats, 8 Miller v. Glass, 14 111. App., 177. 

19 111., 405. « Ante, § 1038; Harsha v. Mc- 

Writ of error to the County Court. Henry, 82 111., 278; Bridge Co. v. 

—A writ of error will lie to the L., N. A. & St. L. Ry. Co., 72 111., 

County Court from other courts in 506; Walker v. Oliver, 63 111., 199; 

the cases hereinbefore indicated for Sercomb v. Catlin, 25 111. App., 195; 

the taking of appeals, ^nfe, $ 1017n. Atkins v. Huston, 5 111. App., 826; 

Furthermore, a writ of error will People v. McFarland, 3 111. App., 

lie from the Supreme Court to the 237. 

County Court in all cases when it Wliat is not a final judgment 
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by ™ h p«;°' 1 " nBf, °* 1 """"^ tbep« ies 

o- ^ . iever sai. it has become a maxim 4 

i : u ri°M e r b is considered as a suit • * wi » «* * 

lie to rL; , b6 P rosecut <*> ; for example, it will not 

««. Furthermore, a writ of error cannot be had to 
wi>>ef «o wrti o/ error -The .of * 

tag aside of a judgment hv ttt Wtor 8U8tainin S exceptions to 

Circuit Court that a S "ub^t t TO ° f a comm ^ of sur- 
the one in which t w^endir^ * * rooe « u »«- ««tor the 

-ota final jmlgm^dTSftf • ^ ?" ~ SU ™* of 

error will not lie to ™T ■ 18 not a 8,181 order - Harsha 

talker v. (Tver 63 U ST" * » «>- 278. 

Ajudgment8ustainin e 'ademurr«, x> ^' pm * Tbom P ao "' M- 89; 
to one count of a deH»i, T People v " ski <»>er, 19 111. App., 338: 

">ere is a general tuefi M tl ° W"" * Pe ° P ' e ' 9 I,L Ap ^ 52 * 

P'oaofgeneS^r" 0 ?"" aDd / Mo8es v " « 111. App., 

An order finain/a^rtv "!;; ; Wilnnngton & VermiUion Co., 28 

oontempt of court a ^ a n y - g ^ , y ° f 111 App " 485; Newfield Bode- 

tory order and^ofs » Zlr / ^ miD8ki ' 144 ^ 83 " See fur ^, 

tagaparty ^ ^ " P ™o«o« i» courts of review," 

<»<we whrh« =t ^ ,torshow "Reversal." 

«hed fo7f^ ne t T 158 pUn " * Ante - § 

of coT S Z?r* y SBarr6tt and Wife G ^ton, 1 

25 IU - App., 195. ° me Cathn - IU - (Breese), 255. 
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review an action as to one party after it has been reviewed as 
to another. 1 

§ 1040. By and against whom to be sned ont — How 
parties designated. — Who may obtain a review by writ of 
error has been hereinbefore indicated in a general way. 8 One 
not a party to the proceeding cannot prosecute a writ of error 
thereon ; neither where the error relates to himself, nor where 
it relates to a party who does not complain.* The party to 
prosecute a writ of error must be a natural or artificial person 
against whom a judgment for costs can be rendered should the 
judgment of the trial court be affirmed.* 

A plaintiff may, for the purpose of being enabled to com- 
mence another action, sue out a writ of error to reverse a 
judgment in his own favor, if it is erroneous. 6 

Either of several defendants may sue out a writ of error as 
provided by the statute and hereinbefore indicated, 0 but a 
cause cannot be reviewed as to one party at one time and 
another party at another time. 7 

Designation of parties. — Since the suing out of a writ of 
error is considered as the commencement of a suit," the party 
who sues out the writ is called the 4 * plaintiff in error" and 
the party against whom the writ is directed is called the 
u defendant in error." When a writ of error is designed to 
operate as a supersedeas, the party suing it out must first file 
a certified transcript of the record certified by the Clerk with 
assignments of error written thereon, together with a bond, 
as hereinafter indicated. 8 When the writ is not designed to 
act as a supersedeas no bond is required, but it is required that 

1 People v. McFarland, 8 111. App., 4 Bowles v. Bowles, 3 Gilm. (111.), 

237. Further as to "Writ of error 408. 

by one of several defendants," see 6 Thayer v. Finley, 36 111., 262^ 

ante, §§ 1030, 1038. Jones v. Wight, 4 Scam. (IU.), 338. 

3 Ante, § 1014; also as to "Ap- 6 Ante, § 1030. 

peal," see ante, § 1030. ' People v. McFarland, 8 111. App., 

8 Mclntyre v. Sholty, 139 111., 171; 237. 

Higgins v. Mulvey, 136 111., 636; 8 Ante, § 1087. 

Richards v. Greene, 78 111., 525; 9 Post, §1051, "Practice in Court 

Pope v. North, 33 111., 441; Matter of Review." 
of Sturms, 25111., 390. 
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service of it be made upon the Clerk of the trial court, who is 
by it commanded to transmit a certified copy of the record to 
the court from which the writ issued. When it is designed 
to. act as a supersedeas no service of it is required, because the 
transcript of the record to be reviewed is filed before the writ* 
issues. 1 

§ 1041. Within what time the writ may be sued out. — 

The statute provides that a writ of error shall not be brought 
after the expiration of five years from the rendition of the 
judgment complained of ; but when a person thinking himself 
aggrieved by any judgment that may be reversed in the 
Supreme Court or appellate court, shall be an "infant, non 
compos mentis, or under duress, when the same was entered, 
the time of such disability shall be excluded from the compu- 
tation of the said five years.' The time at which the statute 
of limitations begins to run is the time when the party is en- 
titled to have a writ of error issued, 8 whether this be the date 
of the judgment,* or whether the decree does not become final 
until a subsequent date. 4 This rule applies only to cases in 
which a writ of error is a writ of right: 6 in other words, 
where it will lie at common law. When it is sought in cases 
provided by the statute it must be sued out within the time 
therein provided. 7 But a statute providing that an appeal 
shall be made within a certain time does not, by that pro- 
vision, make it necessary that a writ of error shall not be 
brought within the usual limitation. 8 

The fact that a writ of error must be sued out within five 
years does not make it obligatory that the writ be served 
within such time. It may be served after the expiration of 
that period. 0 

1 See post, § 1052, " Practice in the 6 Ante, %% 1037, 1038. 
Supreme Court." 7 Ellis v. Von Ach, 14 111. App., 

3 Rav. Stat, Chap. 110, % 86, § 85. 194. 

'Hedges v. Madison County, 1 8 Atkins v. Huston, 5 111. App., 
Gilm. (6 III.), 80. 327. 

4 Avery v. Babcock, 35 111., 175. 9 Burnap v. White, 14 111., 303. 

5 Sale v. Fike, 54 111., 292. 
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§ 1042. Dismissal of a writ of error. — Where a writ of 
error has been sued out by several personi, parties to the pro- 
ceedings in the inferior court, a portion of the plaintiffs in 
error may dismiss the suit as to themselves and leave the 
remaining plaintiffs to prosecute their suit if they desire so 
to do. 1 

"Where there has been no final judgment entered in the 
court below the writ of error will be dismissed upon such fact 
being brought to the attention of the court from which the 
writ issued." 

1 Thorp v. Thorp, Admr., 40 111., Village of Rock Falls, 3 111. App., 
113. 464. Further, see post, §1083, "Prac- 

9 Commissioners of Highways v. tdce in Courts of Review." 
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TAKING CASE UP BY WRIT OF CERTIORARI. 
§ 1043. DefinUion, nature and pur- § 1047. Form of petition. 

1044. When the writ may be ob- 

tained. 

1045. From what courts the writ 

may issue. _ - 

1046. The procedure . I 105aju ^ t 



1048. Assignment of errors not 
necessary. 

1049. Noticing cause for hearing 
and placing same on cal- 



J^hy^T' UatUre and P"Pose.-'<6^W- 

sz*f* of a lo ™ coart is 

asfo a , Writ ° f ^ W iS * Writ of 

ant I„ 0 th Z « ' ? t 1S , a 1SCreti ° nary Writ 418 t0 the defend- 

have a writ of 7 6 ^ ^ aS a matter «f right, 

reviewing D r J" 0 nWde pr ° vided for ^Oy 

the dSSlS ft " ; f S ° f infel ' i0r tribunaI ' wMe as to 

the n^'^T^T" With thG C ° Urt ab0TO whether 
"-in snail or shall not be granted 1 

causeto'rb'lrbT 0 ^^ ° f ^ W is Sole * to 
record ofThe il ^ C ° Urt a ^mg it, the entire 

rfwM^XS^T tn 5 Unal " Iating t0the sub ^ matter 

ined to dZ2 tT \T • reC ° rd al ° ne wflI be exa m- 

raisj and noTn n I" T^' N ° iSSUe ° f fact can * 
ana nothing <fo the record shown , 

^Tm*z% e : f rit may ? ° btai - d -A of 

«re of iu Z I Tl err ° r ' lsdesi S ne <l to prevent a fail- 

Purpose of h!:,- V* t0 Saj ' *' ma - V be sued out for the 
I Pose of having the record of the court below sent up to a 

1 4 Bla. Com., 320 „ 

' 4 Bla. Com., 301. Wri . 3 Randolph v. County Board, 19 

Highway Comrs. mm itt * / PP " 10 °'' Comrs ' of m ^Js 
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court above to be reviewed in cases where no other means for 
procuring the removal of such record has been provided by 
law. If an appeal or other mode of directly reviewing the 
proceeding of an inferior tribunal is provided by law a writ of 
certiorari cannot be obtained. 1 It is then the proper proceed- 
ing in all cases where inferior tribunals have exceeded their 
jurisdiction or acted illegally. 3 

The general rule of law is that the writ will only be 
granted when the application therefor shows a proper cause 
upon its face. It must be made to appear that the proceed- 
ings are, or at least may, damage the applicant. Where it 
does not appear that the applicant has any substantial interests 
or that he may suffer some injury, the writ will be denied." 

A writ of certiorari is available for amending a record or hav- 
ing the omitted part sent to a court of review. Since the writ of 
certiorari causes the record of the court below to be certified and 
sent up for review it is an -available remedy for, and is most fre- 
quently used in this State to cause such record to be certified and 
sent up when there is a suggestion in the court above that the 
record sent thereto on writ of appeal is not a full record but has 
been diminished. For this purpose the writ may be sued 
out at any time before the proceedings- are terminated in the 
court of review. 4 It cannot, however, be made to incorporate 
into a record that which is in fact no part thereof, although 



* Wright v. Highway Comrs., 150 
111., 138; Farrell v. Taylor, 12 Mich., 
113; Welch v. VanAuken, 76 Mich., 
464. 

9 Potter v. Board of Trustees, 10 
111. App., 343. 

It is the proper proceeding to re- 
view the action of highway commis- 
sioners when they have acted ille- 
gally in proceeding to lay out a 
highway. Lees v. Drainage Com- 
missioners, 125 III., 47; Commission- 
ers v. Harper, 38 111., 103; Trained 
v. Lawrence, 36 111. App., 90; Arnold 
v. Thorpe, 9 111. App., 357; Deitrick 
^. Highway Comrs., 6 111. App., 70. 

It is the proper proceeding to re- 



view the action of school trustees 
when the same has been without 
authority. Trustees v. School Di- 
rectors, 88 111., 100; People v. 
Trustees of Schools, 42 111. App., 
650. 

3 Davidson v. Otis, 24 Mich., 123; 
O'Hara v. Hernan, 79 Mich., 224. 

4 Wisconsin C. R. R. Co. v. Wiec- 
zorek, 151 111., 579; Lees v. Drainage 
Com'rs , 125 111., 47; Toledo, etc., 
Ry. Co. v. Town of Chenoa, 43 111., 
209; Schirmer v. People, 40 111., 66; 
Bergan v. Riggs, 40 III., 61; James 
v. Hughiil, 2 Scam. (111.), 361; Jones 
v. Sprague, 2 Scam. (111.), 55. 
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the s^e was intended to be & ^ of ^ 
advertently omitted. 1 

meritrS^ C ^ Wa ? *! n0t the Pr ° per remed y t0 ™™ 'he 
merit of the case. It does not procure facts to be reviewed. 
It only brings up the record in order that errors in such 
record may be corrected.' 

§ 1045. From what courts the writ may Issue—A- writ 
of cernoran may be sued out of a court having jurisdiction 
to review the proceedings of the inferior court in which the 
final judgment was entered. A writ of certiorari may be 
sued ou of an « Appellate " court of this State having juris- 
diction to review the subject matter of the cause in the trial 
court 8a tuate within the territorial district over which such 
court has appellate jurisdiction to review the record thereof, 
m all cases removable to such court by appeal or writ of error 
as hereinbefore indicated.' 

The writ may be sued out of the Supreme Court of this 
Mate to review the record of the Circuit Court in cases which 
may be removed directly from the trial court to the Supreme 
^ourt, as hereinbefore indicated. 4 

«n2? r rft iSSUe fr ° m the Su P reme Court directed to the 
appellate court in all cases where the Supreme Court has jur- 
ation to review the action of the appellate court in cases 
pdntea 0 out^ 0m ^ ^ " hereinbefore Particularly 

-relXt ** R °°- - ™~ • Smith v. Com'rs of Highways, 

Where a portion * «. , • 150 1U " m MU,er v " TrU8tees of 

iU placT~ \1 r T ? Sch00l8> 88 IU - 26: McManus T - M °- 

affldarit „ j • ^ 8Upplied by Don <> u «h, 107 III., 95. 
will „ nt >T * of cer Korari That it will not bring up the orfe- 

X ^vT \T d up the inal bm when the v™LI*& ™ 

J9 lr °yv.Reilly,3Scam.(Ill.), had alone upon the cross-bill see 

It is the „. Western Union Tel. Co. v. P. & A, 

«ureth fi pf ? er / rOCee<iingt0pro - T el- Co., 49 111., 90. 

send up a tree rl^ ^ COart to * S 10185 ante ' VoL »• S 8; 

which haVenot 1 PaperS ^ Stat - Ch ' 37 ' ^ * S »• 

are inco™, ? V? 6D marked " filed " 4 4n<e ' § 10 "; ante, Vol. 1, § 7; 

4rnsT2 d J nt0 P th ^ biU of ex - ** v - *•*■• Ch - 37 > ir * 5 - * * T ™' : 

<H1.) 567 V ' r * 1 Scam - ees v - Sch0<>1 Directors, 88 111., 100. 

" 5 Ante, § 1019. 
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§ 1046. The procedure — The practice in proceedings by 
certiorari requires that a proper showing may be made to the 
court by petition of one of the parties to the proceeding in 
the court below. The court will then enter an order award- 
ing the writ. After service of the writ a transmission of - the 
record in accordance therewith the court determines the mat- 
ters before it upon the record' and enters judgment accord- 
ingly. 

§ 1047. Form of petition. — The petition of certiorari may 
be in the following form : 



NO. 871.— FORM OF PETITION FOR CERTIORARI. 

State of Illinois, ) 
County, y 88 - 

To the Honorable , Judge of the Court of 

County. 

Your petitioner, C D , respectfully shows to this honor- 
able court that on the day of , A. D , A'.... ... 

B "V brought in the court of county a 'civil action 

against your petitioner for the recovery of the sum of dollars, 

alleged to be due on contract, in which he claimed judgment for 

dollars and costs; that when said cause came on to be heard, to wit, on the 
day of , A. D , your petitioner appeared, where- 
upon the following proceedings were had, to wit: (here state the entire 
course of proceedings up to the verdict) and that a verdict of 

rendered ° f A B ' * e&imt J ° Ur P etitioner wa8 

Whereupon and notwithstanding, a motion was made by your peti- 
tioner to set said verdict aside and award a new trial, the said court refused 

and rendered judgment on said verdict for the said sum of dollars 

with interest and costs. 

Upon said trial your petitioner excepted to several rulings of the said 
court, as well as to his instructions to the jury; and said court certified the 
evidence given on said trial and signed bills of exceptions to said rulings, 
which are made part of the record of said action, which matters appear 
upon the record of said court. 

Your petitioner avers that said court erred in (here state in what manner 
me court exceeded its jurisdiction or proceeded illegally as the case may 
be if such is the matter sought to have reviewed). 

Your petitioner shows that notwithstanding an authenticated transcript 
of t^e record and proceedings of the said court, as aforesaid, were trans- 
mitted to this court, yet other parts of the same and also other things 
touching them still remain before the said court, which are not included 
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in said transcript, but which still remain in said court to be transmitted 
hereto (if such is the reason for which a writ is sought). 
Your petitioner therefore prays that a writ of certiorari may be issued 

out of this honorable court directed to the said 

court commanding it without delay to send, under the seal of the said 
court, a transcript of the record and proceedings aforesaid and all things 
touching them to this honorable court, so that having the same herein, 
this honorable court may cause to be done thereupon, what of right and 
according to the laws of the land ought to be done. 



Verified by affidavit. 

§ 1048. Assignment of errors not necessary. — Inasmuch 
as the coart of review must examine the record of the court 
below in order to determine whether or not it has acted 
illegally or exceeded its jurisdiction, or inasmuch as the object 
in seeking the writ was to bring up the parts of the record 
theretofore omitted, assignments of error are not necessary on 
a common law certiorari. 1 

§ 1049. Noticing cause for hearing and placing same on 
calendar. — The noticing of a cause for hearing and the plac- 
ing of the same on calendar for argument in proceedings by 
certiorari, when the writ has been sued out for the purpose of 
having the actions of the inferior tribunal quashed, will be gov- 
erned by the rules applicable to cases brought up by appeal or 
writ of error as hereinafter shown. 3 

§ 1050. Judgment. — When a writ of certiorari is sued out 
for the purpose of having the proceedings in the inferior court 
reviewed, the remedy is an inflexible one and only admits of 
a judgment quashing the proceedings therein or refusing so to 
do.' 

Where a writ of certiorari is procured for the purpose of 
having the remainder of a diminished record sent to a court of 
review wherein proceedings by appeal or writ of error is pend- 
ing, no judgment in such case will be entered, unless it be a 
judgment for costs. 

'Stokes v. Jacobs, 10 Mich., 290. 3 Whitbeck v. Hudson Common 
8 See post, § 1075, ' • Practice of the Council, 50 Mich. , 86. 
Supreme Court." 
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PRACTICE IN COURTS OP REVIEW. 



§ 1051. Proceedings on writ of 
error when to operate as 
a supersedeas, (a) Gener- 
ally. 

1052. (b) Indorsement — Filing 

writ and transcript — 
Return— Certificate. 

1053. (c) To whom writ of error 

directed — When ser- 
vice unnecessary— Re- 
turn. 

1054. (d) Process on writ of error. 

1055. Same— Service and re- 

turn of process — Ap- 
pearance and notice 
thereof. 

1056. Same — Plaintiff's duty 

to order scire facias 
notice — Continuance. 

1057. Pending writ of error, notice 

to purchasers and terre- 
tenants. 

1058. Of what "authenticated 

copy of the record of the 
judgment appealed from," 
must consist. 

1059. Same— When cause re- 

moved from appellate 
court to Supreme 
Court. 

1060. Clerk may be directed what 

to include in transcript. 

1061. When transcript of record 

to be filed — Placing case 
on docket. 

1062. Assignment of errors. 

1063. Same-In Supreme Court 

when reviewing appel- 
late court decision. 

1064. Same— Form of assign- 

ment of errors. 



§ 1065. Assignment of cross-errors. 

1066. Effect of omission to join in 

error. 

1067. Time to plead when defend- 

ant prefers not to join in 
error. 

1068. Abstract — Preparing and 

filing. 

1069. Same — What it ehall 

contain. 

1070. Same — When abstract 

to be filed— default. 

1071. Same— Further abstract. 

1072. Brief — Preparing and fil- 

ing. 

1073. Same— When brief to be 

filed. 

1074. Same— Numbers of copy 

of briefs to be filed. 

1075. Docketing and hearing the 

cause. 

1076. Argument of counsel in 

courts of review. 

1077. Same— No oral argument 

beard upon motion or 
rehearing — Exception. 

1078. Same —Time allowed for 

oral argument. 

1079. Judgment in courts of re- 

view. 

1080. Same. (1) Judgment of 

affirmance - Execu- 
tion. 

1081. Same. (2) Judgment of 

reversal in whole — 
Execution. 

1082. Same. (3) Judgment of 

reversal in part— Re- 
mittitur — Execution. 

1083. Same. (4) Judgment of 

dismissal — Execution. 
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1084. Remanding cause — Re-trial 

— When unnecessary. 

1085. Same — Practice when 

case remanded for 
trial. 

1086. Rehearing— (a) Petition for. 

1087. (b) Notice— Filing. 

1088. (c) No re-argument permit- 

ted in the support of 
the petition. 

1089. (d) Supersedeas or stay of 

proceedings. 



§ 1090. (e) Redocketing case when 
rehearing granted. 

1091. (f) Record, abstract, brief 

and argument. 

1092. (g) Reply to petition. 

1098. (h) Closing argument of 
petitioner. 

1094. (i) Oral arguments — Con- 

clusion. 

1095. Motion in courts of review. 

1096. Change of venue to the Su- 

preme Court. 



§ 1051. Proceedings on writ of error when to operate 
as supersedeas, (a) Generally. — The manner in which a 
review of causes may be procured, whether the same be by 
appeal, writ of error, or certiorari, has been hereinbefore indi- 
cated. 1 The following sections are designed to outline the 
proceedings to be had in the court of review, whether the , 
same begins with the filing of the record on an appeal taken 
from the court below, or whether it begins by the suing out 
of a writ to procure the bringing of the case up from the 
court below. 

When it is desired that a writ of error operate to suspend 
the execution of the judgment in the lower court by acting as 
a supersedeas thereto, application must be made to the court 
of review, or to some Judge thereof in vacation, accompanied 
by a transcript of the record certified by the Clerk of the 
court below, together with the bond entered into and filed in 
the office of the Clerk of the court of review; 9 and written 
upon or appended to the transcript of the record must be an 
assignment of errors. 

Further, there shall be presented therewith to the court or 
Judge to whom the application is made "an abstract of the 
record" with a brief containing the points and authorities 
relied upon and pointing specifically to those portions of the 
record upon which the alleged errors arise. 

Furthermore, every application for supersedeas, whether 



1 Ante 8§ 1080, 1036, 1043. cere, et. ah Rev. Stat. Ch. 110, •[ 72, 

J No bond required of public offi- § 71. 
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made in open court or to a Judge in vacation, must be accom- 
panied by an affidavit of the proposed securities, or some 
other credible person, justifying the sufficiency of the bill 
sworn to and properly certified. 1 The preparation of the 
abstract and brief and the assignment of error, will receive 
more specific attention hereinafter. 2 

When application is made, in open court, for a writ of 
error to operate as a supersedeas, the record must have been 
theretofore filed and the case docketed ; but when the applica- 
tion is made in vacation it may be made to one of the Justices 
of the court of review without having first filed the record 
and docketed the case.' All persons have a right, under the 
Constitution, to a writ of error in civil cases, 4 but the right to 
have a writ of error to operate as a supersedeas is not a con- 
stitutional right and the Legislature may prescribe terms upon 
which it shall be granted. 6 Not only must the conditions 
above prescribed be complied with, but the certificate of the 
Clerk mentioned must state that the transcript of the record 
is complete. 8 

In support of the application a showing of proper cause for 
reversing a judgment is a good ground on which the court 
may grant a supersedeas.'' A court will not grant a super-i 
sedeas unless it is made to appear that the rights of the appli-l 
cant may be endangered by a refusal so to do. A super- 
sedeas will not be granted on the application of a plaintiff 
in error who seeks reversal of a judgment in his own favor. 8 

inadvertently omitted at the time of 
making the application for a super- 
sedeas the applicant was allowed to 
supply such assignment by way of 
amendment. Gibbs v. Blackwell, 
40111., 51. 

Effect of supersedeas to prevent 
second suit— A plaintiff will not be 
permitted to prosecute a second 
action to recover the same demand 
while the judgment in the first is 
stayed by a writ of error operating 
as a supersedeas, because the plain- 
tiff has ample security in case of an 



1 Rev. Stat., Chap. 110, ^ 78; § 77; 
Supreme Court Rule 1; Appellate 
Court Rule 1, IstDist., 2d Dist., 3d 
Dist. and 4th Dist. 

9 Seepos*, §§ 1068, 1072, 1062. 

8 Anonymous, 40 111., 115. 

4 Ante, § 1030. 

5 Bryan v. People, 71 111., 32. 

6 Frink v. Phelps, 4 Scam. (Ill ), 
558. 

1 Lowry v. Bryant, 2 Scam. (III.), 2. 
" Carr v. Miner, 40111., 33. 
Assignment of error omitted.— 
When the assignments of error were 
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§ 10o2. (b) Indorsement-Piling writ and transcript- 
Return Certificate—When a writ of error shall be made a 
supersedeas the Clerk shall indorse upon the said writ the fol- 
lowing words : 

"This writ of error is made a supersedeas and is to be 
obeyed accordingly," and he shall thereupon file the writ of 
error with the transcript of the record in his office 1 Said 
transcript shall be taken and considered as a due return of 
said writ, and thereupon it shall be the duty of the Clerk to 
issue a certificate in substance as follows : 

• affirmance. When a second suit is 
begun it is the usual practice to ap- 
ply to the court in which such ac- 
tion is pending, for &n order to stay 
proceedings, until there is a deter- 
mination of the writ of error. Hail- 
man v. Buckmaster, 3 Gilm. (III.), 
498. 

Effect of supersedeas limited.— A 
supersedeas operates only to restrain 
the euccessful party from proceed- 
ing under his judgment. It does 
not prevent the Clerk below from 
wsuing his fee bills to collect the 
costs. Carr v. Miner, 40 111., 33. 

Execution of the bond.-The bond 
for supersedeas is in general very 
like the bond given where an appeal 
irom a Justice's Court is sought in 
the Qircuit Court by supersedeas as 
nerein elsewhere indicated, and the 
former need not be given here. It is 
specially provided by a rule of court 
that when the bond is executed by 
an attorney i n f acfc the Clerk Bh&R 
require the original power of attor- 
ney to be filed in his office, unless it 
appears that such power of attorney 



contains other powers than the 
power to execute the bond in ques- 
tion, and in such case the original 
power of attorney shall be presented 
to the Clerk and a true copy thereof 
filed certified by the Clerk to be a 
true copy of the original. Supreme 
Court Rule 2; Appellate Court Rule 
2, 1st Dist., 2d Dist., 3d Dist., and 
4th Dist. 

Bond for costs by non-resident.— 
The provision of the statute that a 
non-resident plaintiff shall not in- 
stitute a suit without first hav- 
ing given bond for costs, is ap- 
plicable to writs of error sued out 
of courts of review. If a writ 
is sued out by such a plaintiff 
without having given bond for costs 
the same may be dismissed on mo- 
tion. Roberts v. Fahs, 32 111., 474; 
Rev. Stat., Ch. 33; <ft 1, § 1; further 
as to "Bond for Costs" see ante, 
Vol. 1, g§ 430-31. 

1 Rev. Stat., Ch. 110, ^ 78, § 77; 
Supreme Court Rule 3; Appellate 
Court Rule 3; 1st Dist.; 2d Dist., 3d 
Dist., and 4th Dist. 
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NO. 372.— FORM OF CERTIFICATE THAT WRIT OF ERROR TO 
OPERATE AS SUPERSEDEAS. 



State of Illinois, 
Office of the Clerk of Court. 




I do hereby certify that a writ of error has issued from this court for the 

reversal of a judgment obtained by A B vs. C 

D.___ , in the Court of , at the Term, A. D. 

, in a certain action of , which writ of error is made a super- 
sedeas and is to operate as a suspension of the execution of the judgment, 
and, as such, is to be obeyed by all concerned. 

Given under my hand and seal of the Court, at , this 

day of , A. D 

Clerk. 

§ 1053. (c) To whom writ of error directed— When ser- 
Tice unnecessary— Return — A writ of error shall be sued out 
in the same names in which the proceedings below were con- 
ducted and in no other. 1 It shall be directed to the Clerk or 
keeper of the record of the court in which the judgment or 
decree complained of is entered, commanding him to certify a 
correct transcript of the record to the court from which the 
writ issued. Where, however, the plaintiff in error shall file 
in the office of the court from which the writ issues, a copy 
of the record duly certified to be full and compie^efore a 
writ of error issues, it shall not be necessary to send such writ 
to the Clerk of the inferior court. But such transcript shall 
be taken and considered as a due return of said writ. 3 

In practice the writ of error is never issued when the record 
is filed and the writ is to operate as a supersedeas. In such a 
case the Clerk issues a scire facias and files the writ of error 
unless he is expressly directed by the parties not to do so. 1 

§ 1054. (d) Process on writ of error Process on writ of 

error shall be a scire facias to hear errors issued on the appli- 
cation of a plaintiff in error to the Clerk, directed to the 
Sheriff or other officer of the proper county, commanding him 

1 Robinson v. Magarity, 28 111., 423. » Longwith v. Butler, 3 Gilm. 
Supreme Court Rule; Appellate (111.) 74 
Court Rule 4, 1st Disk, 2nd Dist., 
3rd Dist. and 4th Dist. 
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to summon the defendant in error to appear in court and show 
cause, if any he have, why the judgment or decree mentioned 
in the writ of error shall not be reversed. If the scire fad™ 
be not returned executed, an alia, and phtries may issue with- 
out an order of court.' After two returns -not found " a 
rule may be had upon the defendant in error to join in error, 

f M there be no actual service,' or service may be had 

by publication.' J 

JJ°~°a S f. me - Servi «e return of process-Appear- 
ance and nohce thereof.-The first day of each term snail be 
re urn day, for the return of process. No party shall be com- 

1 n u Wer ' ° r Prepare for hearin S' the scire facias 

shall have been served ten days before the return dav thereof ; 

comtf h* I™ 1 ™* b6 at lib6rty 10 enter his appearance and 
fenT ♦ u S mt ' ff t0 Pr0 ° eed With the cause ' un ^ss the de- 
endant shal have given the plaintiff ten days' notice, before 
tue term, 0 f his intention to enter his appearance and have the 
cause proceed to a hearing.' 

JL™ 5 Vr e ~ P,aintiff ' S dnt »' t0 order sci ™ focias- 
Notice-Continnance.-In all cases in which a writ of error 
« made a supersedeas the plaintiff in error shall, on filing the 
record with the Clerk/ at the same time order and dirlt a 
*JTf/«w. to issue to hear errors,' and shall use reasonable 
w gence to have the same served ten days before the first day 
or tne term to which the writ of error is made returnable; on 

late S CoT R un Appel - tered again8t him - of which h « °ball 

Dist 3rd ni.7 !\ It, 0 "*- 2Dd toke notice - to show why the 

' Ly««f v tE*, 4th , Di8t - writ shaI1 not be di8mi ^. Su- 

MarshaU v m P !A 47 IU - 4S2; P reme Court Bub 25; Appellate 

' Suwel n T ' 40 IU " 12i - 8ld Di8t - i Rule 23 - «h Dist. 

late SSTbSTJ ^ ApPel - The m0ti0D (or dismis8al for want 

Dist., 3rd Di. . l^*' 2nd of 8eouri, 7 for <***• m »«t be made 

Strife 1 4th „ D,St - in a P' « me - » ™" be waived if not 

want of-Th ™*[ s - D > smi ™al for made in trial court. Buckman v. 

by filin* 1 d ^ endant in e "o»- Allwood, 40 111., 128; Roberts v. 

PWntifffn? affldaVit that ^ Fahs, 82 111., 474. 

"eeo filed may have a rule en- 
79 
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failing to do so, the defendant in error shall have the right to 
a hearing at the same term after joining in error, 1 without 
giving ten days notice as required in the last preceding sec- 
tion ; Provided^ if there be not ten days between the allow- 
ance of the supersedeas and the sitting of the court, the cause 
shall stand continued until the next term, unless by consent 
of parties it shall be otherwise ordered. 3 

§ 1057. Pending writ of error, notice to purchasers and 
terre-tenants.— In all cases wherein guardians, executors, or 
administrators or others acting in a fiduciary character, hav- 
ing obtained an order or decree for the sale of lands in causes 
ex parte and a sale has been had under such decree or order, 
and the same shall be brought to a court of review for revis- 
ion, the purchasers or terre-tenants of such lands, if known, 
shall he suggested to the court by affidavit of the plaintiff in 
error, and notice given them of the pendency of the writ of 
error ten days before the first day of the term of the court to 
which the writ of error is returnable, so that ferr^-tenants 
may appear and defend." 

§ 1058. Of what « authenticated copy of the record of 
the judgment appealed from," must consist. — A record is 
a memorial of a proceeding or act of a court of record entered 
upon a "roll," or proper place for the preservation~thereof. 4 

What is commonly called the " transcript of the record," 
and what is, by the statute, required as an u authenticated 
copy of the record of the judgment appealed from," 6 shall be 

1 Post, § 1065. have the cause tried at the return 

'Supreme Court Rule 7; Appel- term, without giving ten days' notice 

late Court Rule 7, 1st Dist., 2nd specified in §1053 above. Gibbs v. 

Dist, 3rd Dist. and 4th Dist. Blackwell, 40 111., 51. 

Failure of plaintiff in such duty » Supreme Court Rule 8; Appel- 
— Defendant 1 s right— If the plaint- late Court Rule 8, 1st Dist., 2nd 
iff is not reasonably diligent in the Dist., 3rd Dist. and 4th Dist. 
performance of his duty to have the 4 Coke on Litt., 117-2; Corny n's 
scire facias served in proper time, Dig., "Record," 208. Croewell v. 
it will not entitle the defendant to Byrens, 9 Johns. (N. Y.), 287; Bald- 
have the cause dismissed, but he win v. McClelland, 50 111. App., 645. 
may join in error (post, § 1065), and 5 Rev. Stat., Chap. 110, ^ 73, § 72. 
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certified to the court of review by the Clerk of the trial eourt 

must, after the to> • consist of the following : 

1. A copy of the process; 

2. The pleadings of the parties respectively; 

3. The verdict in jury trials ; 

court or^r^ 01 ^ ° 0nrt ^ whether *** by the 

5. All orders in the same cause made by the court; 

6. The bill of exceptions, and 

7. The appeal bond in cases of appeal 

davit Z™" f a " th u ° lerk iD8ert in such transcri P* any affi- 

which T° U ^ ° r ° th6r d ° CUment iD Writin ^ or matter 

2n h'e,T t ° g t0 ^ deCisi ° DS ° f the court of ™™> has 
been held to constitute no part of the record of a cause.' 

in the e ir a ;r g 7 ent f SeTOraI paHs 0f the recwd *all be 
m tneir chronological order." 

prepared it2 * w ^ ^ a Ca8e ^ f ° r re ™ to h ™> 
Erlf 1 S ° mUCh ° f the record as wi » ^able 

r 0tS ^ aU aDd Wh6ther the ^Plainant is 

co r of t re7erSaI Whi0h b6 ^ This a 

the C ;^r eW r iln0t ^ ° rigiDal eVidenCe ' but 

the case upon the record brought from the trial court and 

thl^Smake TZT** Judgment in the case, it wae held 

before whTco^V. *"* 41,6 ,aW was "***"*J com- 

Wed. TtartSTfn * ^ J"" pUed With ' whiob re 1 uire8 that the 

the transcript con^nt, 0886 ^ iudgm6nt mu8t appear *• have been 

orconveS orde^r* f te ' render<!d by a COurt <*■ 

«W it did noTTnnf - f rt, . 8 ° gaDized - Rich v - Ci 'y of chi ca«o, 

cau«, ™ J- 6 ? at ;|udge 'he 26. 

h> fact bird' Wore Th^ '* T * Supreme CoUrt RuIe 9 -" A PP«'" 

*^ed thTbiU 0^*^ geWh u° lateC0Urt Rule 9 ' l«tDiBt., Ld 

defect waa held to ,1 ^Ti 8U ° h Dist ' 8rd Dist and ith Dist - 

496. oricaiey, 68 IU., eery or criminal cases. /6. 

Where, however fh„ 7 ' Su P reme Court Rule JO; Appel- 
lor* in ZZto' ^ "T 1446 CoUrt Rule 10 - lst Diet., 2nd 
transcript or n~ ^"'.^ the Dist - Srd Dist and 4t h Dist. 

"Pt, or preceded the final « MiUer v. Dyas, 32 111. App., 885. 
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upon the record alone. 1 And it is therefore evident that the 
transcript must be a full and complete copy of the record, or 
the whole case will not be before the court for review.* 
Parties cannot, by stipulation, waive the necessity of a tran- 
script of the record. 8 

If the record is not full and complete leave must be ob- 
tained to file a supplemental record. 4 The omissions cannot be 
supplied by the court of review, but must be done by the 
court below. 6 



1 Mutual Building and Loan Asso- 
ciation v. Tascott, 144 III., 305; 
Roberts v. Fans, 46 III., 268. 

Affidavits, bills of particulars, 
copies of bonds, accounts and other 
instruments are not parts of a com- 
mon law record; but the summons 
and return, the declaration and all 
subsequent pleadings, the verdict 
and the judgment are of a common 
law record. Bowlan v. Lambke, 57 
HI. App.,334. 

As to presumptions in case of in- 
complete record, see Gordon v. Gor- 
don, 25 111. App., 311; Bishop v. 
Morris, 22 111. App , 564; Henry v. 
Trustees, 15 111. App., 157; ante, 
§ 1027, "Presumptions favoring bill 
of exceptions." 

Objections to papers improperly 
incorporated in which the record 
will be considered upon the hearing, 
but a preliminary motion to execute 
them from the record will not be 
heard. Gecum v. Dean, 40 III., 92. 

Original papers are sometimes 
desired for inspection by the court 
of review. In such a case the court 
of review will request the Clerk who 
has the custody of such papers, to 
send them up; but he cannot be 
compelled to do so and therefore no 
rule will be entered against him for 
that purpose. The application is 
addressed to the favor of the court 
and is made upon the inspection that 



such original papers are important 
in determining the rights of the 
parties. It has been suggested, 
however, that upon proper applica- 
tion and a showing of a necessity 
for so doing the court of review 
might award a subpoena duces tecum 
requiring the Clerk to appear in 
person and produce the original 
papers for the inspection of the 
court. Sutphen v. Cushman, 40 111., 
77; Anonymous, 40 111., 77; Cameron 
v. Savage, 40111., 76. 

8 Bertrand v. Taylor, 87 111., 235; 
Freeland v. Supervisors, 27 III., 30; 
Rowan v. Bowles, 25 111., 113. 

8 Moore v. People, 148 111., 48. 

All files and orders must be copied 
—Costs.— In order that the trans- 
cript of the record may be com- 
plete and that the Clerk may 
certify to that fact as required by 
law all the files and orders must be 
copied, and although this may 
make the report unnecessarily vol- 
uminous the court of review cannot 
require the costs unnecessarily made 
to be paid by the plaintiff. Rowan 
v. Bowles, 25111., 113. 

Bond must be copied.— The appeal 
bond filed must be copied by the 
Clerk. He cannot certify that it 
was filed. Heffron v. Rice, 50 111. 
App., 332. 

4 Goodrich v. Cook, 81 111., 41; El- 
liott v. Leaving, 54 111., 213. 

5 Wilder v. House, 40 III., 92; Ber- 
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beI°.r StitUt r an ". auth ^ioatedoQ Py » what purports to 

Uerk of the trial court that it is a transcript of the record in 
the case in question. 1 

thJl'wi?^ ° r authentication ^ the Clerk should be at 
the end of the transcript. Where matter followed the certi- 
ficate and no certificate was appended to such matter follow- 
ing a cause was not reviewed on account thereof ■ 
Amendments of the record must be made bv the court from 



gen v. Riggg, 40 m ., 61; Balance v. 
Leonard, 40 111., 72. 

Suggestion of dimi?iution of the 
record-Where the record is not 
full and complete, the opposite par- 
ty may "suggest a diminution of 
the record," that is to say. he mav 
suggest that the record has been 
diminished by the transcript not 
being complete. This suggestion 
should be made as soon as discov- 
ered, and before error is joined upon 
the record. Where, however, error 
has been joined, he may move to 
withdraw his joinder for the pur- 
pose of suggesting the diminution 
of the record; but the suggestion 
will not be entertained upon an ap- 
plication for a rehearing. Where 
deficiencies are shown in the record, 
they may be supplied by amend- 
ment, as shown in the text below, 
out omissions cannot be supplied on 
an application for a rehearing, un- 
less under very special circum- 
stences. Harris v. People, 138 111., 
Of; Allen v. LeMoyne, 101 111., 655; 
£bbs v. Blackwell, 40 111., 66; 
Soynton v. Champlin, 40 111., 63. 

Jmlf*^ that the "fekrf ^cord 
win i!? . m the ^ WQ » defective, 
L\ i mmateri al, where the rec- 
ord ^has been completed by amend- 

£f^L a ? L 8u PP^ in g the omissions 
**ore the time the objection is 

^t,35 8 UnbamV ' ^of Chicago, 



Where the errors assigned have 
been cured by an amendment of the 
record, the judgment will be af- 
firmed. Schmid v. People, 161 111 
436. 

1 Gflos v. Randolph, 130 111., 245; 
Hosmer v. People, 96 111., 58. 

2 Tolman v. Dreyer, 50 111. App., 
243. 1 

Wlien original bill of exceptions 
may be incorporated x in the tran- 
script—When the parties to the pro- 
ceedings so stipulate, the original 
bill of exceptions may be made a 
part of the transcript of the record 
instead of a copy of the same. This 
is especially provided by the statute 
for the purpose of saving the costs 
accruing to the Clerk by copying 
the bill of exceptions. The original 
bill must, however, be made a part 
of the transcript, and cannot be 
made a part of the record by filing 
in the court of review as other than 
a part of the transcript made by the 
Clerk. Lake Shore, etc., Ry. Co. v. 
Hessions, 150 111., 546; Walker v. 
Pratt, 55 111. App., 297; Daub© v. 
Tennison, 54 111. App., 290; Rev. 
Stat., Ch. 53, -H" 63, g 1 . No other 
original paper than the bill of excep- 
tions can be so made a part of the 
transcript and then only upon 
agreement of the parties. Cary v. 
Scherer, 55 in. App., 422, 
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which the record is brought. Parties cannot agree among 
themselves to make a change of the record. 1 

Continuance for procuring amendment of the record may be 
had by filing a copy of the record in as perfect a form as 
practicable and then by suggesting a diminution of the record, 
procuring a writ of certiorari and moving the court for a con- 
tinuance until the amendment can be procured in the court 
below." 



1 Harding v. Brophy, 133 111., 39; 
Illinois Cent. R. R. Co. v. Garish, 40 
111., 70; Tolman v. Wheeler, 57 III. 
App., 842; Heffron v. Rice, 50 111. 
App., 332; Schwarze v. Spiegel, 41 
HI. App., 351; Sternberg v. Strauss, 
41 III. App., 147. When an amend- 
ed transcript is filed it is regarded 
as a part of the transcript. Anony- 
mous. 40 111., 53 

Supersedeas no obstacle to amend- 
ment. — An amendment of the 
record is not prevented by the suing 
out of a writ of error and making 
the same a supersedeas. The rem- 
edy assigned may be obviated by 
amendment. Dunham v. South 
Park Comrs., 87 111., 185. 

Omissions in matter of form can 
be supplied after appeal nunc pro 
tuncy in order to protect the record, 
but a new case for consideration 
cannot be made. Stirlen v. Nue- 
stadt, 50 III. App., 378. 

As to amendment of the record by 
the trial court at the judgment term 
and subsequent term, see ante, 
§ — . 

In the appellate court an order al- 
lowing an appeal to the Supreme 
Court cannot be amended at a sub- 
sequent term, to be entered nunc 
pro tunc as of the date of the order, 
merely on motion of the appellant 
supported by the unsworn statement 
of the minute clerk in the trial 
court that he made a mistake, so as 
to allow an appeal to the appellate 



court. Howe v. Warren, 46 111. 
App., 325. 

In the Supreme Court, at a subse- 
quent term, a motion to vacate an 
order entered at a preceding term, 
denying a petition for the rehearing 
of a cause, will not be entertained. 
Coates v. Cunningham, 100 III., 463. 

In the Supreme Court, reversing 
or setting aside the judgment on a 
rehearing is the only mode by 
which such judgment can be 
changed at a subsequent term. 
Hollowbush v. McConnel, 12 HI., 
203; seeposf, § 1087. 

Where record is lost after an 
appeal is perfected appellant should, 
on proper notice, supply the same 
under an order of the court be- 
low at the next term; and if for 
any reason such application is not 
allowed he should obtain a continu- 
ance in the court of review to en- 
able him to supply the lost record. 
Palmer v. Gardiner, 70 III., 143. 

8 Ross v. Piano Steel Work, 34 
111. App., 323. 

Further as to continuance for 
amendment and grounds therefor, 
see Peck, Admr., v. Blight, 40 111., 
112; Kelsey v. Berry, 40 111., 69; 
Brooks v. Bruyn, 40 111., 64; Bergen 
v. Riggs, 40 111., 61. 

Costs— Terms.— When an applica- 
tion is made to file an amended 
record the opposite party may move 
for judgment for costs. It is then 
within the discretion of the court to 
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vri^T T* »V be allowed 

within the cl.scret.on of the court of review, but to make the 

"thou? ,T CtlCal UtiHty a r6heari ^ ™ sl be Stained, o 
^.thou ch aining a rehearing in the Appellate Cour , a 
removal to the Supreme Court would only procure the con! 

iutmen°t °' ^ ^ " ^ C ^ at ^ Mm el 

judgment was pronounced.' 

§1059 Same-When cause removed from Appellate 

Court s° SU Tr C r rt -^ e " «» decision of an A^pe & a 
Court .s sought to be reviewed in the Supreme Court,' it is 
no necessary for the Clerk of the Appellate Court to make out 
I T A 7 U t th6 ° riginal tran8ori P t of the ^cord filed 
the Clei PP f '? C ° Urt - * " SUfficient ' and jt is doty of 
filed n hi t0 i ranSmit , the ^anscript of the record 

Sect cJ„v°> C n "? entiCati " g the Same ' With a true ^d 
perfect copy of all orders and proceedings appearing of record 

I vlTV Tf 1 Sai<l ° W ° f the reCOrd " nd P-ceeding , 

mtedt 6 ^ ^ ° f Said C0Urt ' shaU be trans! 

ranted to and filed m the Supreme Court • 

recoH J i ndgment itSe " mUSt be made t0 a PP ear »P°" the 
record, because errors in it are alone to be considered. The • 

th Zrl r APPella f 6 C ° Urt iS "° Part 0f the record > because 
the Z Tu WlU n0t reYerSe a j ud ^ ment mere 'y because 
menUsTst^ C ° Urt W ° W iS UDS ° Und when the 

amended Th f *V ° t0 *"* tor * certMc "* and the »» 

<*>me too late jf 1*1 'T Tu 1 ° nable C0Ste of the ^n- 

amended record i. fi^ "Sf, SCnpt and record ^m his office to 

«tc.,Ry cH 1» » « T , T0led °' the Clerk of the Su P™»° Court, 

Kalberg. 138 m£L Kl ° f H " v * The offioe of *e Clerk of the trial 
'As to whaf'^ u court for making up the transcript 

-ie-ed see e TToir 7 ^ *" ^ aPpe " ate court are P ro ^ 
'Rev. Stat rhL „ on ,„ texable 48 008,8 in the aPPeUate 
4 Ch*;^ !?' § * °° urt and not in ""Supreme Court. 

III rot £ Co - v - v e«ten, 140 
"•.«<»7. Further see post, § 1080. 
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§ 10G0. Clerk may be directed what to include in tran- 
script. — The party or his attorney may, by praecipe, indicate 
to the Clerk and direct what of the files of the cause shall be 
copied into the record ; and in such case, if the record shall 
be insufficient, it shall be supplied at his costs, but if unneces- 
sarily voluminous, he shall pay the costs accrued on account 
of the copying of such unnecessary matters. 1 This is, bow- 
ever, merely a privilege whereby it is intended that the Clerk 
may be aided in determining what is a complete record. It 
does not change the statute. The parties cannot direct that 
less than the whole may be included. The transcript of the 
record must be complete. 2 

§ 1061. When transcript of record to be filed— Placing 
case on the docket. — The transcript of the record, or as it is 
generally termed, 4 4 the record," must be filed in the office of 
the Clerk of the court in which the review is sought, on or 
before the second day of the succeeding term thereof : 

Provided twenty days shall have intervened between the 
last day of the term at which the judgment appealed from was 
entered and the sitting of the court to which the appeal shall 
be taken ; but if ten days and not twenty shall have inter- 
vened as aforesaid, then the record shall be filed as aforesaid 
on or before the tenth day of said succeeding term, otherwise 
the appeal shall be dismissed, unless farther time to file the 
same shall have been granted by the court to which said 
appeal shall have been taken upon good cause shown. 1 

The time for filing the record is the same when a case is 
taken up for review on writ of error as when it is taken up by 
appeal.* 



1 Supreme Court Rule 11; Apppel- 
late Court Rule 11; 2nd Disk, 8rd 
Dist. and 4th Dist. 

' North v. Alles, 50 111. App., 266. 

* Rev. Stat., Chap. 110, 78, § 72; 
Supreme Court Rule 12; Appellate 
Court Rule 11, 1st Dist., Rule 12, 
2nd Dist., 8rd Dist. and 4th Dist. 

4 Supreme Court Rule 18; Appel- 
late Court Rule 12, 1st Dist., Rule 



18, 2nd Dist., 3rd Dist. and 4th 
Dist. 

Where a record is not filed within 
the time limited by the statute, the 
case must be dismissed. Speck v. 
Hickman, 5 111. App., 895; Chicago,. 
B. & Q. R. R. Co. v. City of Aurora, 
5 IU. App., 895; Strong v. Allen, 40 
111., 48. 

Rule to make return to writ of 
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An extension of time in which to file a record must be ap- 
plied for within the time prescribed by the statute for filing 
the same. 1 And furthermore, such application must be con- 
sidered and acted upon within that time. 3 

The case will be placed upon the hearing docket when the 
record is filed within the time prescribed or the extended time 
allowed as above indicated and not otherwise, except in extra- 
ordinary cases and upon special application. Upon special 
application in extraordinary cases, when justice or the exigen- 
cies of the case require it, a court of review will place a case 
on the hearing docket, though the record be not filed in accord- 
ance with the rules above specified. ' 

The abstract and brief must likewise be filed within such 
time, as will be more fully hereinafter shown,* and the assign- 
ments of error must be made upon the transcript before it is 
filed, as likewise hereinafter shown. 6 

It is the duty of the party, and not the obligation of the 
Clerk of the trial court, to file a transcript of the record within 
the time prescribed, when a case is brought up by writ of 
error and if the writ is to act as a supersedeas, such transcript 
of the record must be filed, together with the bond, before 
the writ issues. 8 No time is fixed by statute in which a Clerk 
must make a return to a writ of error. It is the duty of the 
party, when suing out a writ of error, to take out a rule to 
have the record brought up. 7 



error.— A motion to file a transcript 
of the record within the time re- 
quired therefor is ground for a rule 
upon the Clerk of the eourt below to 
make return to writ of error. 
Strong v. Allen, 40 111., 43. 

As to voluntary filing a record 
sooner than is required by law, see 
Williams v. Rutter, 40 IU., 40. 

1 Leach v. People, 118 111., 157; 
Cook v. Cook, 104 111., 98; Adams v. 
Robinson, 40 111., 40; Illinois & W. 
R ? R. Co. v. Gay, 5 111. App., 398. 

• Palmer v. Gardner, 70 111., 143. 

* Supreme Court Rules 12 and 13; 
Appellate Court Rules 11 and 12, 1st 



Dist.; Rules 12 and 13, 2nd Dist., 3rd 
Dist. and 4th Dist. 

4 Post, § 1075. 

6 Post, $$ 1068, 1072. 

6 See ante, § 1051. 

'Challenor v. Milligan, 110 111., 
666; Strong v. Allen, 40 111., 43. 

Removed of the records. — The 
Clerk will be held responsible for the 
safe keeping and production of the 
records. The record, after being 
filed in the court of review, cannot 
be removed except upon leave 
granted for that purpose. To obtain 
leave therefor application must be 
made to the Clerk or hia deputy. 
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§ 1062. Assignment of errors. — The errors assigned must 
be such as appear upon the record, for it is an elementary 
rule that nothing can be assigned for error which contradicts 
the record. 1 

The assignment or errors must be made by the appellant or 
plaintiff in error in writing, either upon the transcript of the 
record or attached thereto. If this be not done the case may 
be dismissed. By obtaining leave of court, upon good cause 
shown, other errors may be assigned after filing the record. 3 

The assignment of errror in a court of review performs the 
same office as the declaration in the trial court. Therefore 
no objections will be considered except such as are assigned for 
error upon the record, and if no errors are so assigned, no 
question is presented to the court for review, and the judg- 
ment of the court below will be affirmed. Objections not 
assigned for error are considered to be waived.' 



This application may be considered 
at any time in the discretion of the 
court. Disobedience to the rule 
must be by the Clerk promptly re- 
ported to the court. Supreme Court 
Rule 14; Appellate Court, rule 18, 1st 
Dist.; Rule 14, 2nd Dist., 3rd Dist. 
and 4th Dist. 

In the second appellate district, a 
party desiring a transcript of the 
record for presentation to a Justice 
of the Supreme Court, on an applica- 
tion for supersedeas, made by him- 
self or attorney, upon filing an affi- 
davit to that effect with the Clerk, 
may be permitted to withdraw the 
record, by leaving his receipt there- 
for; but if such transcript of the 
record shall not be filed in the office 
of the Clerk of the Supreme Court 
within ten days after it is so with- 
drawn, the same shall be returned 
to the Clerk of the court from 
which it was withdrawn. Appel- 
late Court Rule 14, 2nd Dist. 

1 Mains v. Cosner, 67 III., 536. 

5 Supreme Court Rule 15; Appel- 
late Court Rule 14, 1st Dist; Rule 



15, 2nd Dist. ; 3rd Dist. and 4th Dist.; 
Gage v. Brown, 125 III., 522; Anony- 
mous, 40 111., 54; Gibbs v. Blackwell, 
50 111., 51; Martin v. Russell, 3 
Scam, ail), 342. 

Exception. — Where, however, 
orders had been assigned upon the 
abstract and brief, the court refused 
to dismiss the suit because of the 
failure to assign errors in the tran- 
script of the record on condition 
that it should be done at once. 
Gibbs v. Blackwell, 40 111., 51. 

No assignment of errors need be 
made on an amended record.— The 
assignment of errors on the original 
record is sufficient. Anonymous, 
40 III., 53. 

8 Rice v. Heap, Admr., 151 111., 
264; Union Mutual Ins. Co. v. Kirch- 
off, 149 III., 586: Lancaster v. Wau- 
kegan & S. W. Ry. Co., 132111., 492; 
Page v. People, 99 111., 418; Thayer 
v. Peck, 93 111., 357; Meyers v. An- 
drews, 87 III., 483; People v. Brislin, 
80 111., 424; Protection Life Ins. Co. 
v. Foote, 79 III , 361; Jackson v. 
Warren, 32 111., 331; Leyenberger v. 
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An assignment of errors can only be made bv a party to 
the suit, who has joined in the appeal or writ of error, and 
who is himself injuriously affected by the error of which he 
-<x>raplains. One cannot assign errors affecting a co-defend- 
ant, nor can one assign errors which inure to his own advant- 
age. 1 Furthermore, it is manifestly just that one cannot as- 
sign errors which he has himself committed or caused to be 
•committed.' 



Rebanks, 55 111., 441; Walker v. 
Pratt, 55 111. App., 297; Becker v. 
People, 54 111. App., 490; City of 
Paxton v. Frew, 52 111. App., 393; 
Lang v. Max, 50 111. App., 465; 
Bogue-BadeDoch Co. v. Boyden, 33 
111. App., 252. 

Practice where no errors assigned. 
—Where no errors are assigned the 
appellee or defendant in error 
should move to dismiss, or ask the 
court for a rule that the appellant 
or plaintiff in error assign errors on 
the record. Keiley v. People, 123 
HI., 437; Bennison v. Savage, 119 
HI., 135. 

May be urged in adversary's brief. 
—Where the defendant in error, or 
appellee, expressly insists in his 
brief that no errors are assigned 
upon the record he does not waive 
the point by filing his brief. Lang 
v. Max, 50 111. App., 465. 

Leave to assign errors instanter. 
—When the appellant or plaintiff in 
error has his attention called to the 
fact that no errors have been as- 
signed, he may apply to the court at 
the earliest opportunity for leave to 
aangn errors instanter. Bennison 
Savage, 119I1L, 135; Ditch v. Sen- 
nit 116 111.. 289; Langv. Max, 50 
HI. App., 465. 

'Gfege v. DuPuy, 134 111., 132; 
Wraith v. Kimball, 128 HI., 583; 
Borders v. Murphy, 125 111., 577; 
In ,2 Chic ago v. Cameron, 120 
U1 » 447; Martin v. Swift, 120 HI., 



488; In re Story, 120 111. , 244; Farnan 
v. Borders, 119 111., 228; Agnew v. 
Fults. 119 111., 296; Howe v. South 
Park Commissioners, 119 111., 101; 
Gage v. Reid, 118111.. 35; Aulger v.' 
Clay, 109 III., 487; Stearns v. Cope, 
109111.. 340; Thayer v. Allison, 109 
HI., 180: Frank v. Kaminsky, 109 
111., 26; Jefferson v. Jefferson, 96 111. , 
551; Dickerson v. Hendryx, 88 111,, 
66; Pierson v. Hendrix, 88 111., 34; 
Kolb v. O'Brien, 86 111., 210; Robin- 
son v. Brown, 82 111., 279: Clark v. 
Marfield, 77 HI., 258; Fonvllle v. 
Sausser, 73 111., 451; Greenman v. 
Harvey, 53 111., 386; Douglas v. 
Soutter, 52 III., 155; Rhoads v. 
Rhoads, 43 111., 239; Cromine v. 
Tharp, Admr., 42 111., 120; Moore 
v. Moss, 14 111., 106; Arenz v, Reihle, 
1 Scam. (III.), 340; Bailey v. Camp- 
bell, 1 Scam. (111.), 47; Loyd v. Kel- 
ly, 48 111. App., 554; St. Louis & P. 
R. R. Co. v. Kerr, 48 111. App., 496; 
Chicago, P. & St. L. R. R. Co. 
v. Leah, 41 111. App., 584; Kan- 
kakee Coal Co. v. Crane Bros. 
Mfg. Co., 28 111. App., 371; Cary- 
Lombard Lumber Co. v. Hunt, 54 
111. App., 314. 

8 Illinois Cent. Ry. Co. v. Latimer, 
128 111., 163; Clemson and Waters v. 
State Bank of Illinois, 1 Scam. (Ill ), 
45. 

One having permitted a voluntary 
nonsuit to be entered cannot assign 
error. Newman v. Dick, 23 111. , 338. 

A plaintiff who has wholly failed 
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One of several defendants may alone assign errors affecting 
himself, but must himself bear the expense of the proceedings 
in error as provided by the statute and hereinbefore more 
particularly stated. 1 

The decision of the court below, which can be assigned for 
error is only such a final order or decree as will be capable of 
affirmance or reversal. 2 Interloctury orders cannot be as- 
signed for error, except when they determine matters of a 
substantial right.' And no discretionary order can be as- 
signed for error unless an abuse of such discretion is shown. 4 

Nothing is to be taken by intendment. — If a litigant allege 
error he must not only make error to appear, but he must 
show himself to be in a position to take advantage of it. 6 



to make out a cause of action upon 
the evidence cannot assign error 
upon the instructions. "Wilcox v. 
Raddin, 7111. App., 594. 

One who has consented that judg- 
ment may be rendered cannot as- 
sign errors. People v. Owners of 
Land, 108111., 442. 

One cannot assign for error the 
giving of an instruction in favor of 
the adversary when he himself 
asked that the same instruction be 
given. Illinois Cent. Ry. Co. v. Lat- 
imer, 128 111., 163. 

One who has consented to the giv- 
ing of an instruction cannot assign 
the same for error, although it may 
incorrectly state a principle of law. 
Emory v. Addis, 71 111., 273. 

One, after having abandoned his 
demurrer in the trial court, cannot 
assign for error the decision of the 
court in overruling it. Snyder v. 
Gaither, 8 Scam. (III.), 91; Beer v. 
Phillips, I III. (Breese), 44. 

1 Ante, § 1030; Rev. Stat., Ch. 110; 
IT 71; § 70; St. Louis & P. R. R. Co. 
v. Kerr, 48 111. App., 497. 

9 Dunham v. City of Chicago, 55 
111., 357; Ante, § 1013. 



8 Republic Life Ins. Co. v. Swigert, 
185 111., 150. 

Refusal to allow a new plea to be 
filed in the trial court cannot be as- 
signed for error where no showing 
is made as to the grounds of the re- 
quest. Douglas v. Mas ton, 35 111. 
App., 538. 

4 Ante, § 1018. 

Refusal to grant a new trial can- 
not be assigned for error. Clemson 
v. Krupper, 1 111. (Breese), 210; 
Ante, § 976. 

The modification or amendment 
of the record by the trial court at 
the term judgment is rendered, be- 
ing within the discretionary power 
of the court, cannot be assigned for 
error. Frink v. King, 3 Scam. (III.), 
144. 

Swearing the jury is matter of 
form and if thought to be irregular 
error therein cannot be assigned un- 
less the same was objected to at 
the time. Cornelius v. Boucher, 1 
111. (Breese), 82. 

6 East St. Louis Electric R. R. Co. 
v. Cauley, 49 111. App., 810; Monroe 
v. Snow, 83 III. App., 280; Alley v. 
Limbert, 85 111. App., 592; Rogers v. 
Hall, 3 Scam. (111.), 5; Lee v. Town- 
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§ 1063. Same — In Supreme Court when reviewing Appel- 
late Court decision. — Likewise when a case is brought to the 
Supreme Court from an Appellate Court, the appellant 
or plaintiff in error is required to assign errors upon 
the record from the Appellate Court which assignment 
must be upon the record itself or attached to it. It is 
not sufficient that it be shown in the abstract. 1 Further- 
more no errors can be assigned upon the rulings of the trial 
court, unless the same were assigned and considered by the 
Appellate Court, because the Appellate Court can only pass 
upon such errors as are assigned on the record before it and 
the judgment of that court cannot be impeached for error 
which was not considered because not assigned therein. 8 

Where it is insisted in the Supreme Court that the Appellate 
Court erred in not affirming the judgment of the trial court, all 
questions of law presented by the assignment of errors in the 
Appellate Court will be open for discussion in the Supreme 
Court.* 

§ 1064. Same — Form of assignment of errors. — No par- 
ticular form is prescribed for the assignment of errors and no 
particular restriction is placed upon the number of 
errors that may be assigned. It has, however, been said that 
the practice of assigning an excessive nnmber of errors and of 
making briefs of undue length will not be encouraged. 4 The 
assignment of errors may be in the following form: 

of Mound Station, 118 111., 804; 1 Benneson v. Savage, 119 111., 135. 

Garrity v. The Hamburger Co., 136 8 Hansen v. Miller, 145 HI., 538; 

III., 499. Dunham Towing and Wrecking Co. 

Statute of limitations does not v. Dandelin, 143 111., 409; Hyslop v. 

apply to assignments of error on the Finch, 99 111., 171; Lichtenstadt v. 

record, either in cases of appeal or Rose, 98 111., 643; Redlich v. Bauer- 

-writ of error. Errors or cross- lee, 98 111., 134. 

errors may be assigned after the 3 People v. Seeleye, 146111., 189. 

expiration of five years. Land Co. 4 Harding v. Sandy, 43 III. App., 

v. Peck, 112 IU., 434; Atwood v. 442. 
Buck, 113 111., 271. 
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NO. 373.— FORM OF ASSIGNMENT OF ERRORS. 



C. 
A. 



...D 1 

(Plaintiff in error,) 1 j 
v. 

... B 

(Defendant in error.) 

And now -comes the said C D and says that in the pro- 
ceedings aforesaid there is manifest error in this, to wit: 

First, The court erred in submitting the following instructions to the 
jury: (Here state the objectionable instructions identifying them by their 
proper numbers). 

Second. The court erred in refusing to submit to the jury the following 

instructions: (Here state in the same manner) 
Third. The said verdict is manifestly against the evidence in the case.* 
Fourth. That the declaration does not support the judgment rendered in 

the cause. 8 

Fifth. The said judgment was given in favor of the said A.... 

B , whereas by the laws of the land it ought to have been given . 

in favor of the said C D._ , 4 wherefore the said C 

D prays that (supersedeas may issue and that) the said judgment 

may be reversed, annulled and held for nothing, and that he may be- 
restored to all things which he has lost by reason thereof. 1 



By R S his Attorney. 



1 If the case be taken up by ap- 
peal, say, "appellant" and "ap- 
pellee." 

9 "TJiat the court erred in refus- 
ing to grant a new trial " as an as- 
signment the error is sufficient on 
which the plaintiff in error may 
urge the reduction of proper evi- 
dence; the admission of proper evi- 
dence; the admission of improper 
instructions; the giving of improper 
instructions; the refusing of proper 
instructions, and that the evidence 
does not sustain the verdict, this is 
because they are all grounds for 
granting a new trial. Chicago & 
R. I. R. R. Co. v. Northern 111. Coal 
& Iron Co., 36111., 60. 

8 This is a proper assignment of 
error without regard to what may 
have been the course of pleading and 
demurring in the court below. Chi- 
cago, M. & St. P. R. R. Co. v. Hoyt, 
50 III. App., 583. 



4 The words whereas by the laws, 
of the land it ought to have been. 

given in favor of the said C 

D are merely the "conclu- 
sion" which, by the practice, follows-; 
the error assigned. They do not 
call attention of the court to any- 
other specific error in the record. 
Lichtenstadt v. Rose, 98 III., 643. 

6 When errors assigned will not be> 
considered. — Where the appellant 
assigned four errors, to wit: 

1. the court erred in giving im- 
proper instructions for the appellee;: 

2. The court erred in refusing Uy 
give proper instructions asked by 
the appellant; 

3. The court erred in overruling a 
motion for a new trial; and 

4. The court erred in rendering 
judgment for the appellee, it was- 
held that inasmuch as the record 
contained no motion for a new trial,, 
or decision of the court in overrul- 
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§ 1065. Assignment of cross-errors.— Cross-errors may be 
assigned by the appellee or defendant in error within twodavs 
after the record is filed in the court/ and not afterwards, ex- 
cept upon special leave obtained of the court. An assignment 
of cross-errors likewise must be in writing upon or attached 
to the record. The cross-errors assigned will be disposed of 
by the court in the same manner as in other cases of assign- 
ment of error." ° 

Cross-errors, like errors,' can only be assigned upon a finaL 
order or decree which is capable of affirmance or reversal and 
by a party to the appeal or writ of error who is injuriously 
affected by such cross-error and furthermore no alleged cross- 
error can be considered by the court unless there is an assign- 
ment of the same upon the record. The assignment of cross- 
errors is the pleading of the defendant in error, or appellee, 
ana whatever defense he may have must be predicated there- 
in. Likewise where no cross-errors are assigned it will b* 
presumed the defendant in error, or appellee, is satisfied with 
tne rulings of the court.' 

The defendant in error or appellee is under no obligation to 
assign cross-errors. If he chooses not to assign cross-errors, 
He may prosecute an appeal or writ of error separate and inde- 
pendent of that and of his adversary, but if he assigns cross- 
errors he cannot thereafter prosecute a writ of error on the 
same record. • But where one party prosecutes a writ of error 
trom the "appellate" court to the trial court and the defend- 
ant m error afterwards sues out a writ of error in the Supreme 
Oourt and presents the same question as by the first writ pre- 

ihereto " ad n ° 519; Vose v. Strong, 144 111., 109- 

cZfaW ^ C ° Urt 0OalA not Cat** T - Kro P ik . ^ Ht, 509; St. 
r^^n 8 ^ mi " Lou** Bridee, etc., R.R. Co. v. Peo- 

49 IU A„^' ^ °°- V - °' Ke6te ' Ple ' 127 m - ™> Steele Grand 

'Ante TrunkJunctdonRy.Co., 125IU.,385j 

'Rev o'u Howe T - So"" 1 Park Comre., 119 

SaDrpL n ' ^ 110, V 79 ' § IU - 101 i Hurd Ascherman, 117 

Cou^JC? R ^" e 15; APPO"^ HI.. 501; Drainage Com'ra v. Hud- 

Mn'fs i , ot. and4thDi8t - Co. v. People, 101 111., 44? 

Peabody T . Kendall, 145 IU., 
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sented to him ; or if it is his duty to cause such question to 
be presented by cross-errors, the judgment of affirmance on 
the writ issuing from the Appellate Court will be a bar to the 
error assigned on the writ issuing from the Supreme Court, 
but otherwise it will be no bar. 1 

§ 1066. Effect of omission to join in error.— Under the 
present practice no judgment, order or decree shall be reversed 
Try the court of review upon appeal or writ of error for want 
of joinder in error; but upon error being assigned, if the 
opposite party does not plead in proper time, the case shall 
be treated as if error had been joined. 8 

§ 1067. Time to plead when defendant prefers not to 
join in error. — In all cases where the defendant in error or 
appellee desires to plead and not to join in error, he shall file 
his plea in the office of the Clerk at least five days before the 
cause stands for trial, and the issue thereon must be made up 
before the day the cause does stand for trial. 8 

§ 1068, Abstract— Preparing and filing. — The party 
bringing a case to a court of review must furnish a complete 
abstract or abridgment of the record. He must, in his ab- 
stract, refer to the appropriate pages of the record by numer- 
als in the margin and must have his abstract printed in a neat 
and workmanlike manner, with small pica type and leaded 
lines. 

The abstract to be filed in the Supreme Court or in the 
Appellate Court of the second, third, or fourth district must be 
printed on one side of white paper only, but if it is to be filed 
in the Appellate Court of the first district it may be printed on 
both sides of the paper. The size of the page, when to be 
filed in the Supreme Court or the Appellate Court of the third 
or fourth district is not prescribed. In the Appellate Court of 



1 Page v. People, 99 III., 418. 

Motion to dismiss an appeal must 
be made before there is a joinder in 
error. McCall v. Lesher, 2 Gilm. 
(III.), 246. 



8 Rev. Stat., Chap. 110, T 80, §79. 
3 Supreme Court .Rule 16; Appel- 
late Court Rule 16, 4th Dist. 
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the first district the pages must have the same measures and 
margins as the volumes of Bradwell's Keports and when it is 
to be filed in the Appellate Court of the second district it must 
be upon foolscap paper, leaving a margin at least two inches 
in width on the left of each sheet. The abstract must be 
bound in (book) pamphlet form. 

When a case is brought upon an Appellate Court to the 
Supreme Court abstracts which were used in such Appellate 
Court and printed under the rules thereof may be used in the 
Supreme Court by changing the name of the court, term, etc. , 
on the cover thereof and filing therewith a printed abstract of 
the record of the Appellate Court. 

The number of copies of the abstract to be filed is, in the 
Supreme Court, ten — one for each of the Judges, one for the 
defendant in error or appellee, one for the Keporter and one 
to be filed with the record ; in the Appellate Court of the first 
district, six — one for each of the Justices, one for the defend- 
ant in error, one for the Court Reporter, and one to remain on 
file with the record ; in the Appellate Court of the second, 
third and fourth districts, five — one for each of the Judges, 
one for the defendant in error, or appellee, one to be filed with 
the. record. Furthermore, in the Appellate Court of the fourth 
district, one copy of the abstract must, as soon as printed be 
delivered or sent by mail, properly addressed, to the opposite 
counsel and proof thereof shall be made and filed either by the 
receipt of such counsel or by affidavit of the fact. 1 

§ 1069. Same— What it shall contain. — The printed 
abstract must show everything on which error is assigned, 
for the court of review will look to the abstract alone and not 
to the record for the purpose of determining the merits of the 
controversy. 3 All affidavits must be shown in the abstract 
and the whole series of instructions given in order that the 
court may see that the instruction refused was not in effect 

1 Supreme Court Rule 26; Appel- 2 City Electric Ry. Co. v. Jones, 

late Court Rule 19, 1st Dist.; Rule 20, 161 111., 47; Strohm v. People, 160 

2nd Dist.; Rule 22, 3rd Dist.; and 111., 582; Heidenbluth v. Rudolph, 

Rule 23, 4th Dist. 50 111. App., 242. 

80 
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given in others or that the improper one was not corrected by 
other and proper instructions. 1 

The court of review will not consider a case wherein no 
abstract is filed ; nor will it consider a case where the abstract 
fails to set out the matters upon which the error is assigned 
Eeferring to the pages of the record is not an abstract ; it is 
merely an index and will not be sufficient. The court is not 
required to look into the record and hunt for the error. It 
is the duty of the plaintiff in error or appellant to prepare an 
* 'abstract" of the record making the alleged error to appear 
to the court without it having to examine a voluminous 
record. The abstract as presented by the plaintiff in error or 
appellant will be considered to be sufficiently full and accurate 
to present all the errors upon which he relies for a reversal. 
And if there be omissions therein the court will not look into 
the record to supply them.* 

While a court is not compelled to look into the record, yet 
in order to get at an intelligible understanding of the case it 



1 Chapman v. Chapman, 129 111., 
386; Woven Cord Bed Spring Co. v. 
Coxedge, 50 III. App., 334; Lindgren 
v. Swartz, 49 111. App., 488; Illinois 
Central R. R. Co. v. O'Keefe, 49 
111. App., 320; Truby v. Case, 41 111. 
App , 153. 

* Wilson v. Dresser, 152 III., 387; 
Chicago, P. & St. L. Ry. Co. v. 
Wolf, 137,111., 360; Chavis v. Reed, 
40 111., 55; Shackelford v. Bailey, 
35 111., 387;;KeUeher v. Tisdale, 23 
111., 405; Illinois Central Ry. Co. v. 
Creighton, 53: 111. App., 45; Richey 
v. Dunham, 50 111. App., 246; Allison 
v. Allison, 34 111. App., 385; Parry 
v. Arnold.,|33 111. App., 622; Lake 
v. Lower, 30 111. App., 500; Israel v. 
Town of Whitehall, 2 111. App., 509. 

What is not J an abstract— The 
following purported to be an ab- 
stract of the ^record, but the court 
held that it was a mere "index" and 
not an~abstract in the sense as re- 
quired by the rules of the court: 



"ABSTRACT OF RECORD." 

Page. 

1. Placita— Pro&cipe. 

2. Summons, service and return. 
3-6. Declaration in assumpsit. 

7. Motion to rule plaintiff to a 

bond for costs. 

8. Bond for costs. 

9. Plea of Statute of Limita- 

tions. 

10. Replication to plea. 

11. Demurrer to replication. 

12. Answer to demurrer. 
13-14. Bill of exceptions. 

17-19. Appeal bond duly approved. 
20. Orders of court and judg- 
ment. 

21-22. Copy of order book. 
23. Assignment of error. 
25. Certificate of Clerk of county 
court. 

Spain v. Thomas, 49 III. App., 249. 
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is sometimes done so, yet in such cases the costs on reversal 
have been taxed to the appellant.' 

it w« eVi t e ° Ce , need DOt be priDted in the abstra <* i" fall, as 

ZTeZ^T T ^ C0DdenSed S ° aS t0 P resent of 
sucn evidence clearly and concisely ' 

The "abstract" must be an abridgment of the record, and 
a wntmg purporting to be such, which consists largely of con 

z: r n t el as to the substance and effectoniil:;, 

interspersed w,th arguments and remarks of counsel, will „£ 
^The abstract shall contain the names of counsel filing the 

§ 1070. Same-When abstract to be flled-Default— 

,n th^ffi 8 * hat the abs *ract (and brief)' must be filed 

he If 06 th6 , Clerk ° f the C ° Urt 0f - ^ before 

^rT^ f ° r f liDg the traDSCri P t of the ™ord.« And 

S tL I™ 1 (or brief) is not filed withi » the P~ 

hf^'v * I ° f the C0Urt below will > on call of 

the docket, be affirmed.' 

bin trl^ 11 d f r6ti0n ° f the court where tfa o °ase has 
been reached upon the call docket and neither person has fur- 

^Sternheim v. Burcky, 149 111., may ^ extended ffle gQod ^ 

Upon reversal !n a „M, 8h ° Wn " A PPe ,lat e Court Rule 26, 

wiU be toeT tJ . h bcaSe ,? 08t8 2°<i Dist.; Rule 30, 4th Dist. 

Sternheim v Burc t y 'woT "Sf" « ^ j r6qUired * ^ ta the 

'Supreme CourtMe 27 ' d ' 8tnot aDd b y ^ood practi.ee 

'Folger v. B^D 48 TM A *at before such time 

526. 0P> 48 IU> A PP- W1 " be granted there must be notice 

'Supreme Court Ri.l. 90 a , ?° the OPP 09 ^ party and a show- 

'ate Court Rule", w n A f ' Dg ° f 8ufficient «•«»»*»«» by 

22. 2nd Dist P,; u o? D ' S Eu,e affldavit - of » «W has been 

B«ue 25 4tn Dtef ' Se " ed With a notice > OT there ™* 

' Seeposi s 1072 J* a 8ti P ulation of Paries. Appel- 

« Ante, § 1061 CoUrt RuIe 3i ' Ut DU,t - 

' Lancaster v.' Waute™ * « w aDd P articular Provisions 

Co 132 tm ,oo ^ W - are made in the other appellate 

Court Rule 35 ' Su P reme court9 - Appellate Court Rule 25, 

lutheaDnel'lato lst Dist - ; Rule 88 ' 3rd Dist -> and 

ond and S ^ ° f the ■ eo " Rule 29 ' 4th Diat - 
a roart h districts the time 
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nished an abstract, to continue the case or dismiss it. 1 Where 
the plaintiff in error, or appellant, omits to file an abstract of 
the record, the defendant, or appellee, may prepare the cause 
for hearing ex parte. The second calling of the cause the de- 
fendant may have the cause continued or dismissed at the dis- 
cretion of the court.' The defendant, or appellee, has a right 
to have the cause dismissed for failure of the plaintiff in error, 
or appellant, to file their abstract in brief, unless the delay is 
excused upon circumstances shown to the court.' 

ISTo objection can, by the defendant, be taken to the plaint- 
iff's failure to file abstract and brief until the case is called. 4 
And notwithstanding the time, as required by the rule for fil- 
ing the abstract, has expired, yet it may be filed thereafter, 
unless the plaintiff has been put in default by motion. 6 

When an insufficient number of printed abstracts are filed 
by the plaintiff, a short rule may be taken upon him to file the 
proper number. 8 

§ 1071. Same — Further abstract. — Where the presenta- 
tion of the cause by abstract of the plaintiff in error, or appel- 
lant, is unsatisfactory, counsel for the defendant, or appellee, 
will be permitted to furnish the Justices of the court of review 
with such further abstracts as he shall deem necessary to the 
full understanding of the merits of his cause. 7 



1 Bostwick v. Williams, 40 III., 
113; Gibbs v. Blackwell, 40 111., 51. 

8 Chavis v. Reed, 40 111., 55; 
Geraty v. Kersten, 44 111. App., 
440. 

8 Hosher v. Hesterman, 51 III. 
App., 75. 

4 Gibbs v. Blackwell, 40 111., 51. 

5 Ball v. Peck, 40 111., 105. 

In cnminal cases, notwithstand- 
ing the omission to file abstracts 
briefs and arguments, the Supreme 
Court has carefully examined the 
record and failiDg to find error, has 
affirmed the judgment of the court 
below and fixed the time for execut- 



ing the sentence of death. Burklow 
v. People, 89 III., 123. 

6 Spear v. D'Clercy, 40 111., 56. 

7 Supreme Court Rule 28; Appel- 
late Court Rule 20, 1st Dist.; Rule 
21, 2nd Dist.; Rule 23, 3rd Dist.; 
and Rule 24, 4th Dist.; Phelps v. 
Funkhouse, 40 111., 27; Yazel v. 
Palmer, 88 111., 597; Caswell v. Cas- 
well, 24 111. App.. 548. 

The costs in such a case will be 
awarded in the discretion of the 
court. Where the judgment below 
was affirmed the costs were placed 
upon the appellant. Ib. 
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§ 1072. Brief-Preparing and filing—Printed briefs are 
requ lred to be filed in al. cases whether the argument 7to be 
made oral y ,n full or in part only, or when the cause is to 
be subm.tted on briefs without oral arguments. 
, J mUSt C ° ntain a Sh0rt ' dear statement of the points 

2 2°fr m SUPP ° rt there ° f; aDd in oitin g oa-eB 'ront 
the published reports, such citations must not only give the 
book and page, but also the n'ames of the parties as they ap- 
pear in the title of the reported case; and the names of the 
counsel .filing the brief must appear to the same. 
The filing of the printed brief will not, however, preclude 

suloH ^ fi l ing fU " PriDted ° r wri »en arguments in 
support of his brief or points and authorities provided he does 
so within the time his printed brief is required to be filed ' 

JV S r ?, q T d bj FUle in the A PP^ate Courts of the third 
and fourth d,stricts-and the same is the proper practice in 
the other courts of review-that the brief of the appellant or 
plamt.fr in error shall contain in the beginning a concise state- 
ment of the case, including, in a general way, the form of the 

2nd Dist- rT « I j ' 0f the J ud «°Ksnt is not shown he 

Rule TithnL *" 3td D " t ' and °— <* thereafter «o-Plain. because 

Tuwwrilt™ h~-*f . ■ thB i ud 8 ment of the court below i» 

plUn^fh X f ^"euotmcom- affirmed. Grounds not suggested 

tte™mu ordered * If* ,D the trial court ' ba '™ed thf first 

from The files a^d7h , bestncken time ^ ^ °* reply, wUl not be 

vera^ 1„ , *• i ud K me nt re- considered. People v. Hanson, 150 

rZlVT f0ma under Apellate 111., 122. 

K Hot'Js' ^ ri ^Car- Reply brie/.-The plaintiff in error,. 

Offe^ve «ni ^ PP " m - ° T a PPe«ant, is, in practice, permit- 

guageln a brief d r e8peCtful lau - ted to fiIe a brf ef * reply to the 

Snfrort h e W fiL CaUS H " *° ^ ^ * 6 " 0r > or 

judgment of ♦ u ° aU8ea appellee ' but il mu8t 1,6 me rely a 

pro Trl A 6 ™* 1 * eDtered " re P'y-" New Sounds for reversal 

S-v Br^ on ^, l< 1fT,f , A - R R n °t suggested in thetrialcourt must 

fclaSTl ,' 1I ; APP '' 467 ' DOt 06 rationed, nor must any 

eral rut taf , * ^ matter DOt ta ^ for * ia 

plainUff7„ appellant, or then too late for the other side to be 

mil °\ ma8t abide bythe neard U P°» People v. Hanson, 
cause made in his opening brief; 150111., 122. 
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evidence omitting the names of witnesses and all other details, 
the judgment and the rulings of the trial court complained of. 1 
P^In cases taken to the Supreme Court from an Appellate 
Court by appeal or writ of error the party removing the same, 
may file in the Supreme Court, and without asking special 
leave for that purpose, the briefs used in the Appellate Court,' 
but he shall cause to be printed, either as an appendix to his 
brief, or otherwise, the opinion filed in the case by the Appel- 
late Court, including the statement of facts prepared by that 
Court, if any such shall be filed.* 

Printed briefs are required in all cases, whether the argu- 
ment is printed or to be delivered orally* and a failure to file 
a brief in compliance with the rules of the court will be cause 
for reversal. 6 

The judgment of the court below will be reversed pro forma, 
unless the court, upon examination of the record, shall deem 
it proper to decide the case upon its merits. 8 

The error on which the plaintiff relies for reversal must be 
by his brief called to the attention of the court or it will not 
he noticed. If he makes no mention in his brief of the 
matters assigned for error, the same will be deemed to have 
been abandoned. 7 And if the error to which he has called 
attention has been obviated by amendment of the record," the 



1 Appellate Court Rule 24, 3rd 
Disk; Rule 25, 4th Dist. 

3 Devine v. Edwards. 100 111., 473. 
8 Supreme Court Rule 29. 

Ten copies of such opinion shall 
be filed in the Supreme Court. Ib. 

4 Gillespie v. Rout, 40 111., 58; 
Anonymous, 40 III., 57. 

6 Wenz v. Thrill, 48 111. App., 41; 
Peoria County Fair Ass'n v. Union 
Brewing Co., 36 III. App., 563; 
Parson v. Haskell, 30 111. App., 444. 

Where a cause is brought up on 
writ of error without supersedeas 
and submitted without oral argu- 
ment, it was continued because the 
plaintiff in error failed to furnish a 
printed brief. Anonymous, 40 111., 
59. 



6 Wenz v. Tirrill, 48 III., App., 41! 
Asher v. Mitchell, 7 III. App., 127; 
Terre Haute V. & I. R. R. Co. v. 
Goodwin, 4 III. App., 165; Cox v. 
City of Tuscola, 2 III. App., 628; 
Appellate Court Rule 27, 2nd Dist.; 
Rule 30, 3rd Dist.; and Rule 31, 4th 
Dist. 

1 Harris v. Shebek, 151 III., 287; 
Golfie v. Werner, 151 III., 551; 
Gaffner v. People, 161 III., 21; 
Chicago City Ry. Co. v. Van Vleck, 
143 111., 480; City of Mattoon v. 
Bowles, 48 111. App., 528; Armstrong 
& Co. v. Barrett, 46 111. App., 193; 
Scaton v. Ruff, 29 III., App., 235. 

8 Ante, §§ 1028, 1058. 
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-court will not search for other errors in the record, but will 
affirm the judgment even though other numerous errors are 
assigned. 1 

§ 1073. Same— When brief to be filed The brief, like 

the abstract, must generally be filed within the time required 
for filing the transcript of the record ; 3 but further and differ- 
ent times are specified in which the brief may be filed in the 
Northern, Central and Southern Grand Division of the Su- 
preme Court ;* in the Appellate Court for the first district, 4 for 
the second district, 0 for the third district, 8 and for the fourth 
district, 7 which need not be herein set forth. 

A motion to strike briefs from the files is proper on the 
part of the defendant in error, or appellee, where the plaintiff 
in error, or appellant, has failed to file his brief within the 
time required by the rule. 8 But it is within the discretion of 
the court, upon showing a good cause therefor, to allow fur- 
ther time for filing a brief when such brief is not filed within 
the time required by the rules. 9 It is good practice in all 
courts, however, and an absolute requirement of the Appellate 
Court of the first district that no extension of time to file brief 
should be granted, except upon the written stipulation of the 
parties, or upon notice to the opposite party and consideration 
by the court, by circumstances shown by affidavit, of which a 
copy has been served with the notice. 10 Furthermore, the 
extension of time for filing a brief must be obtained within the 
time in which the party may file his brief without extension. 11 

The plaintiff is not required to file a brief or abstract, unless 
the other party is in court. If there has been no service of 



1 Gaffner v. People, 161 111., 21. 
' Ante, § 1061. 
* Supreme Court Rule 35. 
4 Appellate Court Rule 35, 1st 
Dist. 

'Appellate Court Rule 26, 2nd 
Dist. 

•Appellate Court Rule 28, 3rd 
Dist. 

'Appellate Court Rule 29, 4th 
Dist. 



8 Goudy v. City of Lake View, 27 
111. App., 505. 

•Appellate Court Rule 26, 2nd 
Dist. ; Rule 80, 4th Dist. 

10 Appellate Court Rule 34, 1st 
Dist. 

11 Frink v. Phelps, 3 Scam. (111.), 
580. 
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scire facias on the writ of error, the plaintiff is not in default 
for want of a brief, when the case is called. 1 

§ 1074. Same— Number of copies of brief to be filed 

The number of copies of the printed brief that is required to 
be filed is, in the Supreme Court, ten — one for each of the 
Judges, one for the opposite party, one for the Keporter, and 
one to be filed with the record ; in the Appellate Court of the 
first district, six — one for each of the Justices, one for the 
opposite party, one for the Reporter and one to be filed with 
the record ; in the Appellate Court of the second, third and 
fourth districts, five — one for each of the Justices, one for the 
opposite party and one to be filed with the record. 8 In the 
Appellate Courts of the second and fourth districts, one copy 
of the brief shall be sent to the opposite counsel by mail prop- 
erly addressed, or otherwise, as soon as the same is printed.* 

§ 1075. Docketing and hearing the cause It is a general 

rule in courts of review that causes in which the people are a 
party and in which they have a direct interest in the decision 
shall be placed at the head of the docket, and that all other 
cases shall be docketed and called for argument in the order 
in which the record shall have been filed with the Clerk. Pro- 
vided, however, that causes, which, in the judgment of the 
court, involve important public interests, may be advanced 
on the docket.* 

The calling of the docket of cases for trial shall be in their 
numerical order and the causes shall be argued, continued, or 
otherwise disposed of, as they are called, unless, for good 
cause shown, they are placed at the foot of the docket; all 

1 Blair v. Reading, 96 III., 130. * Supreme Court Rule 30; Appel- 

Supplemental brief. —Upon leave late Court Rule 22, 1st Dist.; Rule 

obtained a party may file a supple- 23, 2nd Dist.; Rule 25, 3rd Dist., and 

mental brief, but he cannot, by so Rule 26, 4th Dist. 

doing, procure the Supreme Court 8 Appellate Court Rule 24, 2nd 

to consider and determine matters Dist., and Rule 26, 4th Dist. 

not presented to the appellate court * Supreme Court Rule 31; Appel- 

and to which the appeUee has had late Court Rule 23, 1st Dist.; Rule 

no chance to reply. McDaneld v. 26, 3rd Dist., and Rule 27, 4th Dist. 
Logi, 143 111., 487. 
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unexpired rules shall terminate upon the call of the cause for 
hearing. Provided, that if the court shall. give time to either 
party without the consent of the other, the cause shall not 
lose its precedence on the docket. 1 In the Appellate Court for 
the first district, particularly stipulations of parties or their 
attorneys to place causes at the foot of the docket or other- 
wise change the order in which the causes are to be called,, 
will not be recognized. 9 

§ 1076. Argument of counsel in courts of review. — In 

courts of review, as well as in trial courts, 3 oral argument of 
counsel of the several parties is a matter of right where the 
rules of such court have been complied with in the filing of 
abstracts and briefs. Where, however, counsel argue the 
case orally a printed argument in addition thereto will not be 
received from him unless the same shall have been filed within 
the time especially prescribed for the filing of his printed 
brief. 4 When counsel choose to present to the court of review 
an argument, such argument must call the attention of the 
court to all the matters alleged to be erroneous, for such argu- 
ment will be deemed to present the party's whole case and 
any errors which have been assigned and not mentioned in the- 
argument when presented, will be deemed to have been aban- 
doned. 6 



1 Supreme Court Rule 84; Appel- 
late Court Rule 24, 1st Dist., Rule 
25, 2nd Dist, Rule 27, 3rd Dist., and 
Rule 28, 4th Dist. 

8 Appellate Court Rule 24, 1st Dist. 

3 Ante, § — . 

4 Supreme Court Rule 36; Appel- 
late Court Rule 26, 1st Dist; Rule 
28, 2nd Dist.; Rule 81, 3rd Dist., 
and Rule 32, 4th Dist. 

In the appellate court of the first 
district a further exception is made 
that the appellant or plaintiff in 
error shall be at liberty to file a 
written or printed reply, at any 
time before the argument of the 
case is commenced. Appellate Court 
Rule 26, 1st Dist. 



In the appellate court of the third t 
and fourth distncts in case the 
appellant, or plaintiff in error, does 
not argue the case orally, he shall 
be allowed three days after the call 
to file a brief in reply. Appellate 
Court Rule 31, 3rd Dist., and Rule 
32, 4th Dist. 

6 City of Mt. Carmel v. Howell, 
137 111., 91; Calumet Furniture Co. 
v. Reinhold, 51 111. App., 323; Chi- 
cago Public Stock Exchange v. Mc- 
Claughry, 50 111. App., 358; East St. 
Louis Electric R. R. Co. v. Stout, 47 
111. App., 546: but see Purington v. 
Akhurst, 74 111., 490. 
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Argument of counsel in a court of review is a matter of 
right and not of necessity. Counsel may, if they choose, 
submit the case upon abstracts and briefs without argument, 
or they may submit the cause upon abstracts, briefs, and 
printed or written argument, without oral argument when 
entitled thereto. 

The oral argument of counsel for the different parties must 
be made consecutively. One will not be allowed to make an 
oral argument on the first call of the document and the other 
on the second call. 1 If, however, the plaintiff in error has 
argued his case orally upon the regular docket and the defend- 
ant in error has omitted so to do, the latter may, nevertheless, 
and as a matter of course, file a written argument. 3 

In the argument of a cause in a court of review, counsel will 
be required to use the same decorum that is required of coun- 
sel in the argument of cause in the trial court. 8 And, further- 
more, the court of review will protect the Judges of the trial 
court from such like aspersions as Judges will prohibit when 
directed against themselves. 4 

§ 1077. Same — No oral argument heard upon motion or 
rehearing — Exception. — An oral argument will not be heard 
upon any motion ; nor upon the rehearing of a cause, unless 
specially directed by the court. 6 

In an original proceeding in the Supreme Court an oral 
% argument cannot be made upon a demurrer, except where 
the cause is submitted for final consideration on such demur- 
rer. 8 

§ 1078. Same— Time allowed for oral argument The 

time generally allowed for such oral argument is restricted to 

' Comstock v. Hitt, 40 III., 121. 8 Ante, §§ 906, 909. 

8 Bentley v. Lill, 40 111., 58. * Mutual' Benefit Life Ins. Co. v. 

The opening argument of the Robertson, 59 IU., 123. 

plaintiff in error, or appellant, 6 Supreme Court Rule 37; Appel- 

should state all the grounds which late Court Rule 27, 1st Dist. ; Rule 

he desires to urge for a reversal so 29, 2nd Dist.; Rule 32, 3rd Dist.. 

as to give the opposite party a 8 People v. Hughes, 101 111., 652. 
chance to reply. Purington v. Ak- 
hurst, 74 111., 490. 



Digitized by Google 



1079.] PKACTIOE IN COtJKT8 OF REVIEW. 1275 

one hour, unless otherwise specially permitted; 1 but in the 
-appellate court of the first district the closing argument is 
restricted to thirty minutes, unless otherwise specially permit- 
ted, and if the appellant, or plaintiff in error, makes no open 
argument, the appellee, or defendant in error, will be allowed 
but fifteen minutes. 3 And in the Appellate Court of the fourth 
district where the appellant, or plaintiff in error, makes no 
argument the appellee, or defendant in error will be limited 
to twenty minutes. 

§ 1079. Judgment in courts of review. — Courts of review 
can, as hereinbefore stated, only determine or pass judgment 
upon questions of law, and that upon the record, as presented. 
They will not examine the facts in the case except to deter- 
mine whether the trial court committed an error in matter of 
law in basing a judgment upon such facts and such facts will 
not be considered unless they appear upon the record. In 
courts of review, when questions arise involving facts outside 
the record, the case must be sent to some other court of ap- 
propriate jurisdiction where the issue can be tried by a jury 
and the verdict of such jury certified back to a court of 
review. 3 

Generally speaking a court of review may render a final 
Judgment in either one of four ways ; that is to say the judg- 
ment may be either of the following : 

1. Judgment of affirmance; 

2. Judgment of reversal in whole; 

3. Judgment of reversal in part; or 

4. J udgment of dismissal, 

Each of which will be considered in the order named. 

1 Supreme Court Rule 38; Appel- after death of party.— Where, in a 

late Court Rule 27, 1st Diet. ; Rule court of review, arguments have 

30, 2nd Disk; Rule 33, 3rd and 4th been made and the cause submitted 

Dist. for decision, and the entry of judg- 

s Appellate Court Rule 27, 1st Dist. ment is delayed purely for the con- 

8 National Bank v. LeMoyne, 127 venience of court, or some of its 

1U., 253; People v.Young, 40 III, 87; members, and a party dies, judg- 

Austin v. Bainter, 50 111., 308; Rev. ment may be subsequently entered 

-Stat., Ch. 110, 1[ 90, § 89. as of a day before his death. O'Sul- 

Entry of judgment nunc pro tunc livan v. People, 144 111.. 504. 
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§ 1080. Same — (1) Judgment of affirmance— Execution. 

— In considering the judgment of an inferior common law 
court of general jurisdiction a court of review will always pre- 
sume that such court determined correctly the questions of law 
presented to it and will affirm such judgment, unless an error 
ofiaw therein is made affirmatively to appear. The court of 
review will not consider questions of fact for the purpose of th& 
determination thereof and if no question of law is presented 
for review the judgment of the court below will be affirmed. 
The facts presented to the trial court for determination are 
only examined by the court of review for the purpose of 
ascertaining from the facts so found whether the judgment 
rendered thereon ought to have been so rendered in the court 
below. 1 

Furthermore when the facts are so considered it must clearly 
appear to the court of review that the judgment entered 
thereon was not warranted, and that injustice has been done, or 
the judgment will be affirmed. Where the facts do not clearly 
show that another judgment should have been entered— in 
other words where the evidence is irreconcilable and conflict- 
ing and where the decision can be sustained upon any grounds 
fairly deducible from the pleadings and evidence— the judg- 
ment will be affirmed. The reason of the Judge in arriving 
at the decision will not be considered ; nor is it material that 
bad reasons for rendering the judgment was given, or that 
errors have been committed in the admission of improper testi- 
mony, or the giving or refusing of instructions, where the 
same has worked no injury to the objecting party." 



' Michigan Mut. Life Ins. Co. v. 
Hull, Admr., 160 111., 488; Manistee 
Lumber Co. v. Union Nat. Bank, 
143 111., 490; Libby, McNeill & Libby 
v. Scherman, 146 111., 540; Exchange 
Nat. Bank v. Chicago Nat. Bank, 
131 111., 547; Flaninghara v. Hogue, 
162 III., 129; s. c, 59 III. App., 315; 
Ives v. McHard, 103 111., 97. 

9 Pennsylvania Co. v. Keane, 143 
111., 172; Chicago & E. I. R. R. Co. 
v. Vivans, 142 111., 401; Pennsylvania 



Co. v. Versten, 140 111., 637; Christy 
v. Stafford, 123 111., 463; Darlington 
v. Chamberlin, 120 111., 585; Field v. 
Chicago D. & V. R. R. Co., 68 111., 
367; Lafayette, B. & M. R. R. Co. v. 
Winslow, 66 111., 219; Chicago & 
Alton R. R. Co. v. Clampit. 63 111., 
95; Jacquin v. Davidson, 49 111., 82; 
First Nat. Bank v. Mansfield, 48 111., 
494; Bunker v. Green, 48 111., 243; 
Scarritt v. Carruthers, 29 111., 487; 
Schwarz v. Schwarz, 26 111., 81; 
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An affirmance by the Appellate Court of the judgment of 
the tna court implies that a finding of facts is the same as in 
the trial court and they will not be further inquired into by 
the Supreme Court. 1 

An affirmance of the judgment of the court below is a final 
•determination and the matters determined become res adjudi- 
cata If the Supreme Court reverses the judgment upon some 
points and affirms it in other respects the judgment of affirm- 
ance has forever settled the matters affirmed. It is as to 
them res adjudicataS 

Execution may be issued by the court of review on its final 
judgment or the cause may be remanded to the inferior court 
in. order that an execution maybe there issued. 8 When the 
judgment is affirmed and upon a copy of the order (judgment) 
of the court of review being filed in the office of the Clerk of 
the court from which the case was originally removed, an exe- 



Bloom v. Crane, 24 111., 48; Young 
v. SUkwood, 11 111., 36; Evans v 
Fisher, 5 Gilm. (III.), 569; Webster 
Vickers, 2 Scam. (111.), 295; Ley- 
enberger v. Rebanks, 55 111. App., 
441; Gasch v. Niehoff, 54 111. App., 
TOO; Delfosse v. Thomas, 54 111. App. , 
635; Slemmons v. Walfield, 53 111' 
|PP., 497; Funk v. Howard, 52 111. 
^PP«, 405; Garretson v. Becker, 52 
IU. App., 255; Hart v. Morgan. 49 
111. App., 516 . Q'Bannon v. Vigus, 
« HI. App., 84; Shea v. Wagner, 29 
IH. App., 193; Kelly y. Dandurand, 
f HI. App., 25; Hamburger Co. v. 

27 111. App., 570; Fadner v. 
Filer 27 111. A pp. 506; Chicago 
^ty R y . Co. v. Robinson, 27 111. 
App., 26; London, Liverpool & 
•^lobe Ins. Co. v. Saunders, 26 111. 
App 559; McDermott v. Gubbing, 
f UK App., 541; Beardsley v. 
Beardsley, 23 111. App., 317; Lowe v. 
Rave DS> 21 IU App<| 680 . Radeke 

Cook, 21 111. App., 595; Haldema v. 
'Sennett,21Ill. App., 230; Fletcher 
^. Patton, 21 IU. App., 228; Illinois 



Agricultural Co. v. Cranston, 21 111. 
App., 174; Hirsch v. Hahn, 20 111. 
App., 330; West Chicago Alcohol 
Works v. Sheer, 8 111. App.. 367; 
Smith v. Bingman, 3 111. App., 65. 

A judgment of affirmance may 
always be procured by an amend- 
ment of the record in regard to the 
errors assigned; that is to say, the 
errors assigned may be obviated by 
amendment. Schmid v. People, 
161 111., 436. 

1 Ohio & M. Ry. Co. v. Wangelin, 
152 111., 138; Pennsylvania Co. v. 
Keane, 143 III., 172; Chicago, R. I. 
& P. Ry. Co. v. Lewis, 109 111., 120; 
Rogers v. C. B. & Q. Ry., 117 111., 
115; Thomas v. Fame Ins. Co., 108 
III., 91; Carr v. Miner, 92 III., 604. 
Further as to certificate of facts 
when found differently from on the 
trial court; see ante, § 1020. " Re- 
moval from the appellate court to 
Supreme Court," and post, § 1081. 

! Osburn v. McCartney, 121 111., 
458. 

3 Rev. Stat., Chap. 110, ^ 81, § 80. 
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cution may issue therefrom and other proceedings may be had 
thereon in all respects as if no appeal or writ of error had 
been prosecuted. ' The filing of the order operates as a pro- 
cedendo and reinvests the jurisdiction in the trial court to the 
same extent as though no appeal had been taken or writ of 
error prosecuted. 8 

§ 1081. Same. (2) Judgment of reversal in whole— Ex- 
ecution — While courts are reluctant to disturb the findings- 
of juries on mere questions of fact, as indicated in the above 
section, yet if the finding is so manifestly contrary to the weight 
of the evidence as to show that it must have been the result 
of passion, prejudice, or undue sympathy, and injury to the> 
plaintiff has resulted therefrom, it is the duty of the court of 
review to reverse such judgment. Where the verdict is man- 
ifestly against the evidence and instructions, and wholly vio- 
lates the plaintiff's rights, the judgment will be reversed.. 
Courts will interfere with verdicts in order to prevent mani- 
fest injustice." Likewise, courts of review will not ordinarily 
interfere with the exercise of the discretionary power of a 
trial court, and yet cases do arise in which it is their dutv to 
interfere for the promotion of justice. 4 

The effect of wholly reversing a judgment against a defend - 
ant is to restore such defendant to all he has lost by the erro- 
neous judgment, if the title to property has not passed, by the 
execution of the judgment, to a third party; and if such be 
the case the defendant will then have an action against the 
plaintiff for full damages. 6 

Execution may be issued by a court of review on its final 
judgment, or the cause may be 4 'remanded" to the inferior 
court in order that an execution may be there issued or that 
other proceedings may be had thereon. 8 

1 Rev. Stat., Ch. 110, IT 83, § 82. riman v. Shepherd, 14 111. App., 515; 

9 Smith v. Stevens, 133 111., 183. Norris v. Brown, 13 111. App., 606; 

3 TTHoii ^ rr , „ Osborne v. Dwyer, 13 111. App., 377; 

12 ! ™* I V ' =°T d - 88 m - A PP- Moore v. Mauk, 3 III. App., Ill 

CummiZ^n Ti^ A W ' Ry ' C °- V ' 4 Allen v - Hoffma *. 12 HI. App., 
Cummmgs, 20 111. App., 333; Lake 573 

v. Kuhlman, 18 111. App., 222; Fer- . Rev. Stat., Chap. 110, H 81, § 80. 
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Upon reversal in the Appellate Court when .the finding of 
facts, in whole or in part, is different from the finding of 
facts in the trial court, it is the duty of the Appellate Court to 
recite in its final order or judgment the facts found. If 
it does not do this the reversal must be because an error 
of law in the trial court, or the judgment of the Appellate 
Court will be erroneous. In other words the Appellate Court 
can render no valid judgment of revwsal, except for errors in 
law, unless it recites in its final judgment its finding of fact. 
Furthermore, when it recites such a finding of fact that find- 
ing is final and conclusive upon the Supreme Court. 1 Where,, 
however, there is no finding of facts it will be presumed that 
the reversal was for errors of law appearing in the record and 
not because of a finding of facts different in whole or in part 
from the finding of the trial court." 

The rule does not apply to a judgment reversing and 
remanding the cause for a new trial. It only applies in cases 
where the judgment of the Appellate Court is final.' 

The Appellate Court cannot render final judgment for the- 
plaintiff on reversal, except where there is a total want of 
evidence to support the issues for the defendant and where, 
without conflicting testimony and with all warrantable infer- 
ences drawn in favor of the testimony it is so insufficient to 
support a finding for the defendant that the trial court should 
have found for the plaintiff, but failed so to do. 4 

Further as to " Remandment," see versal and where the finding of 

post, § 1084. facts is different, in part at least, 

1 Rev. Stat., Chap. 110, IT 88, § 87; from the finding in the trial court. 

Siddall v. Jansen, 143 111., 537; Gammon v. Huse, 100 111., 234. 

Northwestern Brewing Co. v. Man- When a finding is made it be- 

ion, 145 ni., 182; Scovill v. Miller, 140 comes a part of the judgment in 

111., 504; People v. Soucy, 122 111., like manner as recitals in decrees in 

335; Brown v. City of Aurora, 109 chancery. Neer v. Illinois Central 

HI., 165; Coal Field Co. v. Peck, 98 R. R. Co., 188 111., 29. 

139. a Capes v. Burgess, 135 111., 61. 

The appellate court is not re- * Caswell v. Fitzimmons, 9 in- 
quired, or even authorized, to in- App., 78. 

corporate a special finding of facts 4 Scovill v. Miller, 140 111., 504. 
in the record, except in cases of re- 
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§ 1082. Same. (3) Judgment of reversal in part — Re- 
mittitur — Execution. — When the parts of a judgment are 
several, a court of review has power to reverse a part only of 
the judgment of the inferior court before it for review when 
the promotion of justice so requires. The reversal of a part 
only of a judgment is equivalent to an affirmance of the 
remainder. 1 

In case of a partial reversal the court of review shall give 
such judgment as the inferior court ought to have given and 
for that purpose may allow the entering of a remittitur, either 
in term time or in vacation, or may " remand " the cause to 
the inferior court for further proceedings, as the case may 
require.' A remittitur in general terms is sufficient. It is not 
necessary that the plaintiff should state specifically upon the 
record for what the remittitur is made.' 

A judgment entered against several defendants whose inter- 
ns are several may be reversed as to part and affirmed as to 
the rest; but a judgment against joint defendants, whose 



'Martin v. Swift, 120 111., 488; 
Washburn Moen Mfg. Co. v. Chicago 
Oaiv'd Wire Fence Co., 119 111., 30; 
Henning v. Eldridge, 146 111., 305; 
•Snell v. Warner, 91 111., 472. Fur- 
ther as to " affirmance " see ante, 
§ 1080. 

* Rev. Stat., Chap. 110,^ 82, § 81; 
United Workmen v. Juhlke, 129 
111., 298; North Chicago Street R. R. 
Co. v. Wrixon, 150 111., 532; Pixley 
v. Boynton, 79 111., 351; Nixon v. 
Halley, 78 111., 611; Hart v. Morgan, 
49 III. App., 516; Epley v. Eubanks, 
11 111. App., 272. 

Further as to Remandment" see 
post, § 1084. Further as to "Execu- 
tion" see ante, § 1081. 

8 City of Elgin v. Joslvn, 136 111., 
325. 

Costs.— Where the cause of the 
appellee is sustained as to the princi- 
pal matter involved in the contro- 
versy, but is reversed and remanded 



on some point of minor importance, 
each party should be left to pay his 
own costs in the court of review. 
Northrop v. Phillips, 99 III., 449. 

Costs on remittitur,— Where the 
error is removed by remittitur the 
costs up to such time and including 
the entry of the remittitur will be 
taxed against the appellee, or de- 
fendant in error. The party en- 
tering remittitur having been the 
cause of the accruing of the costs 
will have it to pay. Bristow v. Cat- 
lett, 92 111., 17 ; Dowty v. Holtz, 85 
III., 525; Pixley v. Boynton, 79 111., 
351; Nixon v. Halley, 78 111., 611. 

Exception. — In one case where 
the judgment was affirmed after a 
great portion of the damages recov- 
ered was remitted, each party was 
required to pay his own costs which 
had accrued in the court of review. 
Chicago, B. & Q. R. R. Co. v. Dick- 
son, 88 III., 431. 
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interests are joint, must stand as entered, or be reversed in 
tow. 

§ 1083. Same. (4) Judgment of dismissal— Execution— 

the court of review may dismiss the appeal or writ of error 
when it deems that such is the requirement of justice; and 
when the same is dismissed, and upon filing in the office of 
the Clerk of the court from which the case was originally re- 
moved a copy of the order (judgment) of the court of review 
an execution may issue from the trial court upon the judg- 
ment entered therein, and other proceedings may be had 
thereon m all respects as if no appeal or writ of error had been 
prosecuted.' The filing of the order operates as a procedendo 
and reinvests the trial court with jurisdiction to proceed in 
an respects as though the cause had never been removed.' 

§ 1084. Remanding cause— Re-trial — When unneces- 
sary -When the court of review reverses the judgment of 
tne trial court on account or errors in its ruling on questions of 
iaw that arose on the trial, the cause should be remanded 
tor a new trial.' Where, however, the error in the judgment 
below is merely in computation of the amount of the damages 
such error will be corrected and final judgment entered irfthe 
court of review.' And where no judgment could, in justice, 

Kimt^wIdT Tanned IT T ? ° 0t a judgment 
519- i . a J' banner, 63 III., upon which an appeal or writ of 

«lK ^y^'. 56 III., errorwil.lie. But where no furLr 

322. ° lty ° f Chlca B°. 38 111., proceedings can be had in the trial . 

5 Rar <5f„, r.u °° urt ' exoe Pt to carry out the direc- 

•SnriJ « P - °* lr 83, §88 - tions of the court of re ™ w > the 

t« ^ enS ' 138 I "- 183 ' lament * Anal andan appeal may 

is*t J J^T'-'t T ti0a *° be had from the Court to 



Court m l Z P , m u 6 Su P reme the Supreme Court in conformity 

in era? I b *T d * bef ° re joiDder with the statute - Henning v. Eld- 

(IU.M6 V ' LeSh6r ' 2 GUra - ridge ' 146 IU - 305 - Re ^ Stat, Chap. 

Post, §769 ^ ^ mofcions ' see HO, If 91, § 90. 

4 8idHnii'^ t 6 Linder v. Monroe, 33 111., 388; 

soovm v mn^wm* 3 ™' 587; ? a " v " Jaok90n> 6 1U " App > 609; 

When „\ ' , °. ' ° 4 ' Compare Dowling t. Stewart, 8 

versal and;.^ ; fwent.-A. re- Scam. (111.), 193; Pearsons v. Bailey, 

PeuTte P !f mandmentb y theA P- 1 Scam (111.), 507. 

Peuate Court, generally without in- Where the judg 



Where the judgment was in excess 
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have been entered in the trial court against the defendant, no 
remandnient is necessary, a final judgment of reversal is 
proper ; but if the grounds on which the case is reversed do 
not go to the extent of denying a right of recovery, the cause 
may be properly remanded. 1 

Eemanding the cause without ordering a new trial is proper 
where the only error is subsequent to the verdict, and the 
verdict is sufficient to sustain a judgment. It is only necessary 
to award a venire facias de novo where the verdict is insuffi- 
cient to sustain a judgment, because of being insufficient in 
itself or improperly rendered. 3 Where a verdict is improper, 
judgment cannot be entered thereon either by the trial court, 
or the court of review, although all the evidence is before it 
in the record." The reversal of a judgment does not affect a 
verdict rendered before the error is committed on which the 
judgment was reversed, and a judgment after reversal may 
properly be entered on such verdict. 4 When a cause is re- 



of the ad damnum clause in the 
declaration and the plaintiff had 
filed a remittitur as to such excess, 
the Supreme Court having the data 
before it, entered judgment for the 
sum remaining after the remittitur 
was entered. Linder v. Monroe, 38 
111., 388. 

1 Hately v. Pike, 162 111., 241; 
Senger v. Town of Harvard, 147 HI., 
304; Scovill v. Miller, 140 111., 504; 
Neer v. Illinois Central R. R.Co., 
138 IU., 29; Price v. Dime Savings 
Bank, 124 111., 317; Toledo, W. & W. 
R. R. Co. v. Durkin, 76 III., 395. 

Remanding of cause by "Appel- 
late" Court— Practice— Second ap- 
peal. — When a cause is remanded 
by the Appellate Court for a new 
trial the rule that it must recite in 
its final order or judgment the facts 
found by it when the same are dif- 
ferent in whole or in part from the 
facts found by the trial court, does 
not apply. The rule only applies to 
final judgments of reversal. Cas- 
sel v. Fitzsimmons, 9 111. App., 78. 



When an "Appellate" court re- 
mands a case for further proceeding 
the trial court on the new trial may 
receive further and material evi- 
dence, and if it does so, then, on a 
second appeal to the Appellate Court, 
such additional evidence must be 
considered in connection with the 
evidence previously before it and 
the case must be decided upon all 
the evidence thus appearing in the 
record, but if there be no further 
and material evidence, the decision 
on the first appeal would be conclus- 
ive. Elston v. Kennicott, 52 111. , 272. 

'McNulta v. Ensch, 134 111., 46; 
Meyer v. Village of Teutopolis, 131 
111., 552; Martin v. Barnhardt, 39 
IU., 9. 

8 Ross v. Taylor, 63 111., 215. 

4 Hill v. Harding, 116 111., 92. 

A second verdict and judgment 
being rendered without a former 
verdict having been set aside, will 
work no injury, although the same 
is irregular. Walsh v. Walsh, 114 
111., 655. 
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manded without specific directions, the trial court has power 
lln of n r ? t0 PleadiDgS 8nd Pennittheintro- 

ent S h! " e - 1 eUCe S ° l0Dg aS the same is ** -consist- 
ent with the principles announced in the opinion of the court 
of renew, and do not introduce grounds that did not exis 

tohl lTn nDg -' When " the cause 18 remanded «>»■ 
further proceedings cons.stent » with the opinion, the mode 

of proceeding indicated by such opinion and no other, must be 
followed.' Therefore, where the opinion stated that the 
action was prematurely brought, a dismissal of the cause was 
tne only proceeding that the trial court could take.' And 
Z*lt a T 6 remanded ™& leave to the party recover- 
ng the judgment to enter a remittitur for a portion of the 

ZiuZT ' 6 C ° Urt b6l0W had n ° disCreti0D - u P oa 

IZZZ thTf entered ; but t0 enter a jud ^ ent ?or the 

and Tt, r Se ' Wh6re a CaUSe is remaDded other 

Ws of h e ?-T eedl " gS ' With s P ecifl0 Sections, the proceed- 
Sons/ ^ be WithiD the ^Peof -chin- 

§1085. Same-Practice when case remanded for re-trial. 

tria^r.™ 3 - ° a T iS remanded t0 * court of review for a new 
naul t TT S by the C ° Urt in Which such cau «e was origi- 
° 7 ned ' he court of revie »' shall issue its mandate reversing, 
and remanding such cause directly to such trial court; and 
upon a transcnpt of the order of the court of review remand- 

orfl ^ ing flled in the court in which sucl1 ^use was 

ongmally tried, and not less than ten days notice thereof being 

SllW 0 V, , a f erSe Party 0r hls attorne ^ the ™™ or pro- 
no„ 5/ 6 reinstated herein. If, however, there be 

oeL? PartieS ° r parties wh0 cannot be fo«nd, so that 
personal notice cannot be served upon them, the notice may 

6 n 85 ln cases m chancery or as may be directed by the 

h^M*^' IU - 1351 V "- 8 ° 3bum T - McCartney, 121 111., 

Ul 620-P ynV -° rthwein ' 140 m - 

599. ' rerry v - B «rton, 126 HI., * Winchester v. Grosvenor, 48111., 

' Parker v. Shannon, 121 111., 452. > Wx v. People, 122 III., 641. 
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court. 1 The filing of the transcript of the remanding order 
gives the trial court jurisdiction of the subject matter and no 
more. The jurisdiction over the person of the adverse party 
can only be acquired by the service of notice as provided. 1 

The remanding order, i. e., the transcript of the judgment 
of the court of review, in remanding the cause, shall be filed 
within two years from the time of making such order, or the 
cause will be considered as abandoned and no further action 
shall be had therein. 8 

Either party may procure the record from the Supreme 
Court, of the cause remanded, and have the case placed on the 
docket of the trial court for further proceedings. After notice 
is given to the adverse party of the intention to file a tran- 
script of the remanding order he is presumed to know that 
the case is returned and docketed without notice being given 
to him of that fact. It has been suggested as matter of good 
practice that the trial court should cause notice of the filing of 
the record in such cases to be given ; yet the Supreme Court is 
without power to make a rule to that effect. 4 

§ 1086. Rehearing, (a) Petition for. 6 — A rehearing of a 
cause in a court of review will be granted for good cause 
shown by proper petition duly presented. It is required that 
the petition should briefly state the grounds for a rehearing 
and the authorities relied on in support thereof. Counsel can, 

' Rev. Stat., Chap. 110, 84, § 83; was stricken out by mutual consent 

As to the service of notice in chan- of the parties and the cause was 

eery cases, see Rev. Stat., Chap. 22, thereafter appealed; the court de- 

Iffi 12-14. clined to examine the merits of such 

2 Austin v. Duf our, 110 111., 85. appeal. Jansen v. Siddall, 51 111. 

Ten days notice of the intention of App. , 74. 

filing the remanding order will be 4 Murray v. Whittaker, 17 111., 280. 

sufficient, although it expire during * P)-actice in the Appellate Court. — 

the term. It is not necessary that A motion for a re-hearing in the 

it should expire before the first day Appellate Courts is not generally 

of the term. Smith v. Brittanham, proper where the cause is reviewable 

94 111., 624. by the Supreme Court. Appellate 

8 Rev. Stat, Chap. 110, «[ 85, § 84; Court Rule 29, 1st Dist; Rule 32, 

Austin v. Dufour, 110 111., 85; Koon 2nd Dist.; Rule 36, 4th Dist. 

v. Nichols, 85 111., 155, if the cause is not reviewable in 

In one case the remanding order the Supreme Court then counsel has 
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in such petition, make reference to the original argument 
submitted, on the points upon which the rehearing is desired, 
but nothing further. 1 There may be a new citation of authori- 
ties and this will not be deemed a re-argument of the cause. 
The petition must be signed by counsel.' 

A party has no legal right to a rehearing. The matter rests 
wholly within the discretion of the court.' And it will never 
be allowed, except on a petition for a rehearing in the manner 
prescribed by the rule. 4 The requirements of the rules cannot 
be waived by stipulation. A compliance with them is a juris- 
dictional prerequisite. 6 

An application for a rehearing will be entertained in the 
Appellate Court of the first, second and fourth districts in that 
class of cases only in which the decision of the Appellate Court 



his option to petition for a rehearing 
in the Appellate Court or pray the 
Judges of the Appellate Court to cer- 
tify that the case involves questions 
of law to such importance, either on 
account of principal or collateral 
interests as that it should be passed 
upon by the Supreme Court. Oberne 
v. Bunn, 39 III. App., 12. Further- 
more, where the petition for a re- 
hearing can be disposed of within 
the time limited by the statute for 
taking an appeal to the Supreme 
Court, counsel may first file such 
petition for a re hearing and if it is 
denied he may then pray the Appel- 
late Court for a certificate of im- 
portance. Oberne v. Bunn, 39 111. 
App , 12. 

1 New points or objections made 
for the first time on the petition for 
a rehearing, will not be considered. 
Hime v. Klasey, 9 111. App., 190. 

8 Supreme Court Rules 41 and 42; 
Appellate Court Rule 29, 1st Dist.; 
Rule 33, 2nd Dist. ; Rule 35, 3rd Dist., 
and 4th Dist. 

Second petition for rehearing.— 
When one petition for a rehearing 



is stricken from the files because of 
not being in compliance with the re- 
quirements of the rules of court, a 
new petition for a rehearing of the 
same cause cannot be presented un- 
less leave is granted by the court of 
its own motion. Supreme Court 
Rule 42. 

Where an order, inconsistent with 
the opinion of the court, was entered 
by mistake of the Clerk, the court 
granted a rehearing of its own mo- 
tion. Chicago, etc., Co. v. Mer- 
chants' Nat. Bank, 97 III., 299. 

Likewise a court, of its own mo- 
tion, vacated a judgment which was 
entered on a misapprehension of the 
facts and ordered a proper judg- 
ment entered. Stafford v. C. B. & 
Q. R. R. Co., 114 III, 244. 

3 Supreme Lodge K. of H. v. Dal- 
berg, 138 111., 508. 

4 Union Nat. Bank v. Interna- 
tional Bank, 123 III., 512; Norton v. 
Mosher, 114 111., 146; Smith v. Brit- 
tenham, 94 111., 624. 

6 Bernard v. Brown, 31 111. App., 
385. 
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cannot be reviewed by the Supreme Court ; 1 unless, as is stated 
by the Appellate Court of the fourth district, the court, in the 
exercise of its discretion in exceptional cases, determine to the 
contrary. 9 

The adverse party may also apply for a rehearing, if the 
same can be done within the time prescribed by the rule, 
where a different judgment has been rendered on the rehear- 
ing granted to the first petitioner.' 

§ 1087. (b) Notice— Filing — Within the number of days 
limited by the rule of the court of review, 4 after the opinion 
of such court is filed, a party desiring a rehearing shall give 
actual notice in writing to the opposite party or his attorney 
of his intention to make such application; and shall also, 
within the time limited therefor 5 file a copy of such .notice 
with the Clerk of the court of review in which the cause is 
pending," and within the time limited therefor 7 after the filing 
of the opinion shall place on file in the Clerk's office the num- 
ber of printed copies of the petition," required by the rule of 
the court. 8 In the Appellate Court of the'second district he 
shall also deliver one copy of the petition through the mail or 
otherwise to the opposite party or his attorney, if the address 
of such party, or his attorney, can, upon reasonable inquiry, 
be ascertained. 10 



'Appellate Court Rule 29, 1st 
Dist.; Rule 32, 2nd Disk; Rule 36, 
4th Dist. 

8 Appellate Court Rule 36, 4th Dist. 

8 Brant v. Gallup. 117 111., 640. 

4 This is in the Supreme Court and 
the Appellate Court for the second, 
third and fourth districts, 15 days; 
and in the Appellate Court of the 
first district, 10 days. 

5 This is 15 days in the Supreme 
Court, and 10 days in the Appellate 
Court of the first district. 

6 In the Appellate Court of the first 
district proof of the day service of 
such notice must be filed with a 
copy of the notice. 

1 This is in the Supreme Court, 30 



days; in the Appellate Court of the 
first district, 10 days, and in the Ap- 
pellate Court of the second, third 
and fourth districts, 30 days. 

8 These are in the Supreme Court, 
10; in the Appellate Court of the first 
district, 6; in the Appellate Court 
of the second, third and fourth dis- 
tricts, 5. 

9 Supreme Court Rule 41; Appel- 
late Court Rule 29, 1st Dist.; Rule 
32, 2nd Dist.; Rule 36, 3rd and 4th 
Dist. 

10 Appellate Court Rule 32, 2nd 
Dist. 

Oral arguments will not be heard 
upon a rehearing of a cause in the Ap- 
pellate Court of the fourth district, 
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Further time for filing the petition for a rehearing may be 
obtained under special circumstances, or the time may be ex- 
tended by consent of parties. 1 

§ 1088. (c) No re- argument permitted in the support of 
petition — When an application is made for rehearing by filing 
a petition therefor no re-argument will be permitted in sup- 
port thereof; but reference may be made to the original argu- 
ment submitted and counsel may cite new authorities in sup- 
port of his case." 

§ 1089. (d) Supersedeas or stay of proceedings.— -Where 
a petition for a rehearing and judgment has been submitted 
to the court in term time, any two of the Justices of such 
«ourt may in vacation, issue an order which shall operate as a 
supersedeas whenever a re-argument in such case shall, in their 
opinion, be advisable.' 

Whenever the decision of the court shall have been filed in 
vacation and the petition for a rehearing is presented to either 
of the Justices of such court and he shall certify that there 
are probable grounds for granting a rehearing, all further 
proceedings authorized by the judgment of such court, shall 
be stayed until the next term thereof. 4 

The effect of the entry of a 1 4 stay order" is nothing 
other than to stay the execution of the jndgment while the 
petition is pending. It* does not affect what has already been 
done under the judgment of the court of review, and upon the 
petition being overruled, the judgment is left in full force as 
at the date of its rendition. 6 

unless specially directed by the late Court Rule 31, 1st Disk; Rule 
^u^'. ^P 611 ^ Court Rule 21, 35, 2nd Dist. ; Rule 38, 3rd Dist. and 
4fc ^ fc - 4th Dist. 

^ Mills v. Lockwood, 40 111. , 130. The rule of the Appellate Court of 
Supreme Court Rule 42; Appel- the first district does not require 
late Court Rule 29, 1st Dist.; Rule that the decision of the court shall 
^ 2nd Dist.; Rule 35, 3rd Dist., and have been rendered in vacation. 
Kule 36, 4th Dist. i t on ly requires that the petition 

supreme Court Rule 43; Appel- shall be presented to the Justice in 
t o^ Urt RulG 30 ' l8t Di8t - ; Rule ^cation. 

4th n Dl8t " ; Rule 87, 3rd Di8t and 6 Le8ter v ' Peo P le » 15 <> HI., 408; 
7 Q Dl8fc * Montague v. Wallahan, 84 III., 355. 

Supreme Court Rule 44; Appel- 
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§ 1090. (e) Redocketing case when rehearing granted. — 

When a rehearing has been granted the case shall be placed 
for hearing at the foot of the docket. 1 

Notice is required by rule in the Appellate Court of the 
third district to be given to the opposite party of the time 
when the rehearing will be had. 2 

§1091. (f) Record, Abstract, Brief and Argument.— 

Where a rehearing is granted the case will be considered upon 
the records, abstracts and briefs originally filed and the peti- 
tion for the rehearing will stand as the printed argument of 
the party in whose favor it is granted. 8 

§ 1092. (g) Reply to petition — The opposite party has a 
right to file a reply to the petition within a certain number 
of days limited therefor. 4 

The reply brief must, when the party wishes to avail him- 
self of the permission to argue orally, be filed on or before 
the calling of the cause in the Supreme Court. 6 

In the Appellate Court of the first district six copies of the 
reply to the petition is required to be filed within ten clays 
after the order granting the rehearing is entered of record.* 



1 Supreme Court Rule 59; Appel- 
late Court Rule 36, 4th Dist. 

The rules of the appellate courts 
for the first and third districts do 
not especially provide for the plac- 
ing of the case upon the docket and 
without special provision the case 
must take its place at the foot of 
the docket, unless a special time is 
set for the hearing. 

The Clerk of the appellate court 
of the second district is required to 
keep a separate docket at each term 
of all petitions for rehearing. Ap- 
pellate Court Rule 36, 2nd Dist. 

2 Appellate Court Rule 35, 3rd 
Dist. 

3 Supreme Court Rule 59; Appel- 
late Court Rule 29, 1st Dist. ; Rule 
36, 4th Dist. 

In the Appellate Court of the first 



district six printed copies of the pe- 
tition (and answer thereto) shall 
have been filed with the Clerk there- 
of within ten days after the order 
granting a rehearing is entered of 
record. Appellate Court Rule 29, 
1st Dist. 

The number of copies required 
to be filed of the petition has 
been hereinbefore indicated. Ante, 
§ 1087. 

4 Supreme Court Rule 59, Appel- 
late Court Rule 29, 1st Dist. ; Rule 
36, 4th Dist. 

This is in the Supreme Court ten;, 
in the appellate court of the 1st 
district and 4th district, ten. Ib. 

6 Supreme Court Rule 59. 

6 Appellate Court Rule 29, 1st 
Dist. 
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Furthermore the practice in the several courts will require 
the same number of printed replies to the petition to be filed 
as are required to be filed of the petition as hereinbefore 
specified. 1 

§ 1093. (h) Closing argument of petitioner.— After the 
party against whom a petition for a rehearing has been granted 
has filed his reply to such petition, the petitioner has a certain 
time within which to file his reply brief. 2 

§ 1094. (i) Oral arguments —Conclusion On the rehear- 

mg of a cause in a court of review, the oral arguments on 
both sides, when allowed, shall close the arguments of the case. 8 

§ 1095. Motions in courts of review Upon the convening 

of a court of review and immediately after the decisions are 
announced, motions may be made, but at no other time, un- 
less in case of necessity, or in relation to a cause when called 
in course.* 

The order in which motions are to be made in the Supreme 
Court and- Appellate Court of- the third district, is as follows : 

First by the Attorney General, next by the oldest practi- 
tioner at the bar, and so on to the youngest. 6 

Special motions shall all be in writing and filed with the 
Clerk, together with the reasons in support thereof, at least 

I ^ nte ' § 1087 - Costs on rehearing.— The onlv ad- 

Supreme Court Rule 59; Appel- ditional costs which can be properly 

late Court Rule 36, 4th Dist. taxed upon a rehearing of a cause in 

In the Supreme Court this must a court of review are the costs of 

oe done before the calling of the the orders which were made neces- 

Ca ^f e ' sary by such rehearing and the costs 

Supreme Court Rule 59. of filing any papers incident to the 

Mehearmg at subsequent term.— rehearing. Swartout v. Evans, 37 

If the application is made within 111., 442. 

the time limited by the rule, the re- 4 Supreme Court Rule 21; Appel- 

ftearmg may be had at a subsequent late Court Rule 15; 1st Dist. : Rule 

term. Furthermore, a rehearing is 17, 2nd Dist., 3rd Dist.; Rule 18, 4th 

the only mode by which a final Dist. 

decision of a case in the Supreme 6 Supreme Court Rule 22; Appel- 

U)urt can be reversed or set aside at late Court Rule 18, 3rd Dist. 
a subsequent term. ' Hollo wbush v. 
McConnel, 12111., 203 
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one day before they shall be submitted to the court, and (in 
the Supreme Court) at least one day before the cause stands 
for trial. 1 In the Appellate Court of the first district it is 
especially required by rule that a copy of such motion, and 
also of the affidavits on which the same is founded, shall be 
served on the opposite party, or his attorney, at least one 
day before they shall be submitted to the court;' and the 
same is required by the rules of good practice in all courts. 

Objections to motions must also be in writing.' 

Affidavits of facts must be filed supporting the motion 
when the motion is based on matters which do not appear by 
the record. 4 

Motions of course. — Motions for orders of course will be 
entered by the Clerk, * with orders of course made thereon 
(vis.; For hearing, taking under advisement and entering de- 
cisions) in such manner that a perfect record may be kept of 
each step in the cause. 6 

§ 1096. Change of venue in courts of review.— In all 

civil cases docketed in one grand division, where the parties 
desire to change the venue to either of the other grand divis- 
ions, the same may be done only under an order of the court 
where the cause has been docketed. 6 

By agreement of the parties to a cause within the jurisdic- 
tion of one of the districts of the Appellate Court, such cause 
may be taken for review to an Appellate Court of another 
district. ' 



1 Supreme Court Rule 23; Appel- 
late Court Rule 16, 1st Dist.; Rule 
18, 2nd Dist.; Rule 19, 3d Dist., and 
4th Dist. 

"Appellate Court Rule 16, 1st 
Dist. 

8 Supreme Court Rule 23; Appel- 
late Court Rule 16, 1st Dist.; Rule 
18, 2nd Dist.; Rule 19, 3rd and 4th 
Dists. 



4 Supreme Court Rule 24; Appel- 
late Court Rule 17, 1st Dist.; Rule 
19, 2nd Dist.; Rule 20, 3rd and 4th 
Dists. 

5 Appellate Court Rule 15, 1st 
Dist.; Rule 17, 2nd Dist.; Rule 18, 
4th Dist. 

6 Supreme Court Rule 39. 

7 Ante, § 1018, note. 
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§ 1097. Definition and nature. 

1098. When granted or denied, (a) 

Generally. 

1099. (b) To an inferior court or 

tribunal. 

1100. (c) To a state officer. 

1101. (d) To a county officer. 

1102. (e) To township officers. 

1103. (f) To municipal corpora- 

tions or officers. 

1104. (g) To boards of education 

and school officers. 

1105. (h) To private corporations. 

1106. Parties, (a) The relator or 

petitioner. 

1107. (b) The respondent. 



§ 1108. The petition— Notice re- 
quired in the supreme 
Court. 

1109. Summons to show cause — 

When returnable. 

1110. Answer— Default— Peremp- 

tory writ. 

1111. Peremptory writ — Judg- 

ment— Costs. 

1112. New parties defendant— Not 

interpleaders. 

1113. Proceedings not abated by 

death of defendant, etc. 

1114. Review of mandamus pro- 

ceedings. 

1115. How writ of mandamus en- 

forced. 



§ 1097. Definition and nature. — Mandamus is the emphatic 
word in the Latin form in the writ of that name, and signifies 

we command you." It is a command directed to some per- 
son, corporation, or inferior court, requiring the performance 
•of some particular thing therein specified which appertains to 
its office or duty, and which the court has previously deter- 
mined, or at least supposes to be consonant to right and 
justice. 1 

■Mandamus was formerly a prerogative writ flowing from 
the king himself, 2 but in this country it has been shorn of 
much of its prerogative character,' until in this State, under our 
statute, it has become nothing more than an ordinary action 
at law in cases where it is the appropriate remedy. 4 

The 'writ of manda?nus is not a writ of right, but is dis- 
cretionary with the courts which act upon existing facts while 

x 3 Bla. Com., 110; And. Law Diet. 4 Board of Supervisors v. People, 

Rex v. Barker, 1 Wm. Bla., 253. 159 111., 242; Dement v. Rokker, 126 

Wheelerv, Irrigation Co., 9 Col., 111., 174; People v. Weber, 86 IU., 
253. m 



Digitized by Google 



12 ^4 WEITS AND PROCEEDINGS. [ § 1098. 

viewing the whole case with due regard to the consequences 
of their action. 1 The writ is only available to compel a party 
to act when it is his duty to act without it. Therefore it 
confers upon a party no new authority, but only commands- 
him to do that which his duty theretofore required of him. a 

It has been said that a writ of mandamus issuing to direct 
the action of a legal tribunal, proceeding in the course of 
justice is in the nature of an appellate action and is an exer- 
cise of supervisory judicial control, and that in other cases it is- 
generally, if not always, an exercise of original jurisdiction. 1 

§ 1098. When granted or denied, (a) Generally ^-The Su- 
preme Court of the State, having unlimited jurisdiction, has 
power to issue writs of mandamus and a Circuit Court like- 
wise has power to issue the writ and enforce its performance- 
within the bounds of its territorial jurisdiction. 4 

Under the common law a writ of mandamus is a high pre- 
rogative writ; under the statute it is an action at law. In all 
cases it is awarded in the discretion of the court and will not 
be properly issued unless the party applying for it makes it to 
appear that he has a clear, legal right to have the thing done 
which he seeks by it to compel to be done in the manner and 
by the person or body sought to be coerced. Furthermore, to- 
be an effectual remedy, if enforced, it must be within the 
power of the coerced party and also his duty to do the act- 
sought to have done. If the right to have the thing done is 
doubtful the writ will be refused, and if it is physically im- 
possible, from any cause, for the defendant to perform the 
act or if it is clear that it would prove unavailing, the writ 
will not be granted. It is not sufficient that the act sought 

■ pS£ v ^fTt ™ IU " m - ticular <»» de P ends u P°n whether 

Pie v D^bJ, « in ' ? IU " 9 '' Pe0 " there fa an of ™«™ *> be re- 

MandlZ' I '- 9 ' Strained or a d °**<* *> be supplied. 

tJed C ° m - Fletet erv. Tattle, 151111., 41 Pitte- 

C no7f rlT^ iy unction b »'gh, F. W. & C. By. Co. v. Chi- 

th! a ? uv \ J remedies w kere cago, 159 111., 369. 

olTnf 6d d i 8tinCti0n8 bGtWeen * v.' Bacon, 18 Mich., 247. 

d The Z^ o^r ° b8erV - 4 Sch0Gl - We, » 

ea. ine choice of which writ is to 111. 525 

be resorted to for redress in a par- 
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to be enforced is lawful and proper in itself. It must also be 
one that the defendant may lawfully do. 1 

It is only the performance of specific duty imposed by law 
that can be enforced by mandamus. It is not an appropriate 
remedy to compel the performance of executory contracts.* 
Furthermore, it is available only to enforce the performance 
of a duty of one who occupies an official or quasi official po- 
sition." 

The common law writ of mandamus could only be obtained 
where there was no adequate remedy at law and where with- 
out it there would be a failure of justice. 4 But by force of 
the statute in this State a proceeding for a writ of mandamus 
shall not be dismissed, nor the writ denied, because the peti- 
tioner may have another specific legal remedy, where such 
writ will afford a proper and sufficient remedy. 6 Where the 



1 People v. McConneU, 146 111. , 582; 
Illinois Watch Case Co. v. Pearson, 
140 111., 423; Mississippi & O. R. R. 
Co., v. People, 182 111., 559; Brokaw 
v. Comrs. of Highways, 130 111., 482; 
People v. Garrett, 130 111., 340; 
Chicago & A. R. R. Co. v. Suffern, 
129 111., 274; Ohio & Miss Ry.Co. v. 
People, 120 111. , 200; People v. Comrs. 
of Highways, 118 IU., 239; Board of 
Supervisors v. People, 118 IU., 459; 
People v. Village of Hyde Park, 117 
IU., 462; Klokke v. Stanley, 109 IU., 
192; People v. Johnson, 100 111., 587; 
People v. Masonic Benevolent Ass'n, 
98 111., 635; People v. Davis, 93 IU., 
133; People v. Klokke, 92 111., 134; 
People v. Village of Crotty, 93 III., 
180; Christman v. Peck, 90 IU., 150; 
People v. Lieb. 85 111., 484; City of 
St. Clair v. People, 85 111., 396; 
Springfield & 111. & E. Ry. Co., v. 
Clark, 74 111., 27; People v. Glann, 
70 111. , 232; Commissioners v. People, 
66 IU., 339; People v. 111. Cent. R. R. 
Co. 62 IU., 510; County Court of 
McCoupin Co. v. People, 58 HI. 191; 
People v. Chicago & A. Ry. Co., 55 
' M ; p eople v. Mayor of Chica- 



go, 51 111., 17; People v. Wyant, 48 
111., 263; People v. Hatch, 33 111., 9;. 
People v. Dubois, 33 111., 9; People 
v. Filmer, 5 Gilm. (111.), 212; People 
v. Forquer, Sec'y of State, 1 111. 
(Breese), 104; People of Village of 
Chapin, 48 111. App., 643; People v. 
Trustees of Schools, 42 IU. App., 60;. 
Commissioners of Highways v. Sny- 
der, 15111. App., 645; Board of Su- 
pervisors v. People, 16 111. App., 305;. 
Johnson v. People, 8 111. App., 395. 

'People v. Dulaney, 96 111., 503; 
Haines v. People, 19 111. App., 354. 

"Haines v. People, 19 111. App., 
854. 

4 People v. Huntoon, 71 III., 536; 
People v. Common CouncU, etc., 53 
111., 424; People v. Cover, 50 111., 
100: City of Ottawa v. People, 48 
IU., 233; People v. Hatch, 33 111., 9; 
People v. Dubois, 33 111., 9; School 
Inspectors of Peoria v. People, 20 
111., 525. 

6 Rev. Stat., Ch. 87, 1T 9, § 9; Bro- 
kaw v. Commissioners of Highways, 
130 111., 482; Ohio & M. R. R. Co. v. 
People, 121 111., 483; People v. Vil- 
lage of Crotty, 93 IU., 180. 
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statute provides a means for compelling an officer to perform 
his duty, it does not interfere with the common law right 
already existing, but creates an additional remedy. 1 

It has been frequently said that mandamus will not lie to 
compel the performance of a discretionary act; but while this 
assertion is generally true, it does not state the whole truth. 
The true rule is this : When the act to be performed by an 
inferior officer or tribunal is discretionary the performance of 
it will not be interfered with by mandamus, except in very 
rare cases and where injustice will result. It is said that where 
a subordinate tribunal or officer may exercise judicial or dis- 
cretionary power mandamus is a proper writ to compel them 
to act when they refuse so to do; but it is never an appropri- 
ate remedy to compel them to act in a particular manner, for 
therein lies their discretion. If such officer or tribunal has 
acted erroneously mandamus is not the proper writ by which 
to seek redress. A writ of mandamus was not designed to 
serve the office of a writ of error. 3 

Mandamus will only be granted where substantial interests 
-are involved, otherwise it might become the means of encour- 
aging petty litigation. It will not be granted to compel a 
public officer to settle a trifling account, even though the 
claim be undoubtedly just. 1 

A writ of mandamus will not be granted to try the title to 
^ public office; nor to try the question of a corporate exist- 
ence, for these matters are triable by quo warranto proceed- 
ings. 4 

>Hallv.Roger8,57IU. f 307. v. Trustees of Schools, 42 111. App., 

tfrokaw v. Commissioners of 60 

Si tOQ T IU -' 340: Pe ° Ple V ' P lG V - Dub O^ ™ ™" 

thony, 129 III., 218; Dental Exam- < Post, § 1124 

TMJ6o^\Trn'\ 2 r ; Pe ° ple As t0 S0Gial and ^ocia- 

of ft n,? ' I " l H; C ° Unty ti0nS > ™ lu Atarily created for the 

VinL if m' ^ 85 IU - 396; ad ™ncenient of religious, moral or 

M^nl ^/- 1 ^ 1 ^ 78111 -' 80cial P^iples, or merely for 

feo2 v V WlUiamS c 55 IU " 1?8; am ~nt, the courts will notgen- 

189 P e Lr earS o' 2 ? Cam ' (IU) ' eraI * in ^ere by mandamus to 

HighwZ 52 TI. A° mm ?;o 0n r ° f CODtro1 the enforcement of their 

highways, 52 111. App., 442; People by-laws. Such organizations will 
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§1099. (b) To an inferior court or tribunal—Mandamus 
is the proper writ to set an inferior court or tribunal in motion 
but it is not the proper proceeding to retrace its steps, or to 
compel any particular conclusion. It is onlv where such in- 
ferior court or tribunal refuses to perform its duty lawfully 
that a writ of mandamus can be properly directed against it. 
W hen such mferior tribunal is invested with judicial discretion 
then it cannot be directed, by writ of mandamus, how it shall 
act, but when it wholly refuses to act, the writ is the proper 
proceeding to coerce it to action.' For example, where a bill 
ot exceptions has been properly prepared and presented within 
the proper time to the circuit Judge, he may, upon refusal or 
neglect, within the whole time allowed therefor, be compelled 
to sign and seal such bill of exceptions, because the party hav- 
ing done everything within his power to do, it is then the 
duty of the court to sign the bill; but inasmuch as the 
court has judicial discretion regarding the bill of exceptions, 
such court cannot be directed to sign a bill which he believes 
does not contain the truth ; nor can he be directed what state- 
ments or exceptions such bill shall contain.' A writ of man- 
damus may be awarded to compel a Judge to decide a motion 
tor a new trial where he has refused to do so, but he must be 
iett to his judicial discretion in the manner of the decision, and 
it must be made clearly and unequivocally to appear that it is 
ms legal duty so to do, upon which duty he has refused to 
act. 

It i» ™i u r 8° Ternm <»t. pie v. Anthony, 25 111. App., 532. 
conLri M n 8UOh J*b* compelled to sign a partic- 

Slt P « 1,0 ° r Private ri * hts ular Mt-Wtaw a Judge struck 
coerced £° T ^ be UmUed or out material P° rtions of a biu ° f <*" 
80 III. 184 V " B<>ard ° f Trade ' ^P*' 0118 ' a writ of mandamus was 

' PoLi. r, granted by the Supreme Court to 

270 Pearaon, 8 Scam. (111.), compel such trial Judge to sign the 

i t,.., bill of exceptions, as originally pre- 

HaweT? x> Pe .° ple ' 129 m - 123 i Bented to Mm. People v. Peareon, 
2;;^ 124 111., 560; 2 Scam. (111.), 189. 
wood I n ""'"'J 4 111 ' 2585 Under - ' Pe °P l ° T - McConneU, 146 111., 
vCkJd^T 0k ' 40 IU .»«; People 532. 

. 2 Scam, (m,), 862; People To compel the administration of 
82 
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Where a trial court improperly granted a continuance when 
there was no statutory cause therefor, the Supreme Court 
compelled it by mandamus to rescind the order for a continu- 
ance and proceed with the cause upon the merits. 1 But a 
writ of mandamus will not lie to compel an inferior court to 
enter an order granting a change of venue in a cause pending 
in such court. That would be an interference with judicial 
discretion. 9 Neither will the Supreme Court take jurisdic- 
tion to enforce by mandamus obedience to a writ of habeas 
corpus issued by a lower court. The remedy is within such 
lower court.' 

Where a court of superior jurisdiction grants a writ of 
mandamus, which is delivered to a Judge or other person to 
whom it is directed, and such court or person refuse to obey 
it, an attachment may issue against such Judge or person as 
for contempt of court/ 

Error, and not mandamus, is the proper remedy where the 
error is disclosed upon the record, but where the matters 
complained of are not disclosed on the record, and are special 
in their nature, such as the dismissal of a special motion, or 
the vacation of an interlocutory order not touching the merits, 
mandamus is the proper remedy. Where the remedy sought 
is the reversion of a final judgment on matters of record a 
writ of error is proper, but where there is no other efficient 
remedy to review the affirmative judicial action of an inferior 
court a writ of mandamus may be procured for that purpose. 5 

§ 1100. (c) To a state officer — Mandamus is a proper 
remedy to compel a state officer to perform an unquestionable 
and legally defined ministerial duty, but not to compel the 



an oath by an inferior court where 
it has refused so to do, mandamus 
is an available proceeding. People 
v. Fletcher, 2 Scam. (111.), 482. 

1 People v. Pearson, 1 Scam. (111.), 
473. Compare People v. Gibbons, 
161111., 510. 

8 People v. McRoberts, 100 111., 458. 

8 People v. Edwards, 66 111., 59. 

4 People v. Pearson, 3 Scam. (111.). 



5 Lloyd v. Wayne Circuit Judge, 
56 Mich., 236; Olson v. Muskegon 
Circuit Judge, 49 Mich., 85; Cheev- 
ers v. Circuit Judge, 45 Mich., 6; 
MUler v. Bay Circuit Judge, 41 
Mich., 236; Stall v. Diamond, 37 
Mich., 429; Worth v. Hand, 30 
Mich., 264; Comstock v. Judge of 
Wayne, 30 Mich., 98. 
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performance of an executive discretionary act. 1 It is the 
proper remedy at law to compel the performance of a legal 
act and the expenditure of public funds. 9 And it, and not 
assumpsit y is the appropriate remedy to recover an amount 
payable out of a particular fund after an account has been 
audited by the proper officer." 

However, mandamus will not lie to compel a state officer 
to perform an act*which he has of record admitted that he is 
willing to perform. The law will not do a useless thing. 4 

Furthermore, the Supreme Court will not, by mandamtis, 
interfere with the executive acts of the Governor. One depart- 
ment of the government has no power to proceed in such a 
way against a co-ordinate branch of the government. Never- 
theless, should a Governor distinctly and without reason, re- 
fuse to perform his executive duty, he may be proceeded* 
against in the Supreme Court, but he cannot be coecred by 
mandamus. " 

§1101. (d) To a county officer. — A court of superior juris- 
diction may issue a writ of mandamus to compel a county 
officer to perform his apparent ministerial duty. Such a writ 
may be issued by a circuit court, but a writ of mandamus 
issued by a circuit court will not operate beyond the limits of 
the circuit in which it was issued. 6 

It may be stated as a general rule that mandamus will lie 
to compel a county treasurer or other public disbursing officer 
to pay an order legally drawn upon the funds in his hands 
subject to the payment of such order. Furthermore, the fact 
that through inadvertence or mistake such disbursing officer 
has paid the amount to one not legally entitled to it will not 
change the rule. 7 - 

1 Ayres v. Butler, 60 Mich., 40. v. Hatch, 33 III., 9; People v. Du- 

5 School Directors v. Wright, 43 bois, 33 111., 9. 

111. App., 270. 6 Welch v. Byrns, 38111., 20. 

3 Illinois State Hospital v. Hig- 7 People v. Johnson, 100 III., 537. 
gins. 15 HI., 185. That assumpsit will not lie to re- 

4 People v. Dulaney, 96 111., 503. cover payment out of a particular 

5 People v. Cullom, 100 111., 472; fund, see ante, § 1100. 
People v. Yates, 40 III., 126; People 
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At the petition of the commissioners of highways a writ of 
mandamus may issue to compel a county board to make an 
appropriation for the construction of a bridge. 1 

Likewise a county board may be compelled, by mandamus, 
to provide a proper jail when it is made clearly to appear that 
the finances of the county are such as to justify the construc- 
tion of one; for it is then the duty of such board to build it, 
but the court cannot interfere with the discretion of such 
board and direct the kind of jail that shall be provided. 2 

A county court may be compelled, by mandamus, to per- 
form its duty when it refuses so to do. " For example it may 
be compelled, by mandamus, to grant an appeal as provided 
by statute.' 

A county Judge who refuses to perform a ministerial duty 
imposed upon him by the statute, as the appointment of ap- 
praisement to assess damages under an act concerning rights 
of way, may, by mandamus, issuing from the Supreme Court, 
be compelled to perform it. 4 

It must be remembered that while mandamus will lie to 
compel the performance of official duties, which are ministerial, 
there is no proceeding whatever by which official actions may 
be refused when the same are performed without wrong and 
in the course of official discretion. 6 

§1102. (e) To township officers. — Mandamus is the 
proper remedy against any township officer who refuses to do 
his duty. It will lie against the township to compel it to pay 
an indebtedness. An action of assumpsit against the treasurer 
is not the proper remedy.' But mandamus will not lie against 
a treasurer of a school district to compel the payment of a 

in P< SK le I' Ma / i8 ° n C ° Unty> 125 5 Cicotte v - C °™^ of Wayne, 59 
ill., 334. See, further, as to the Mich., 509; Mixee v. Supervisors of 
practice in such case, 16. Manistee CoUQty) 26 Mich . ? m 

111 308 V * SallG County ' 84 "Marathon v. Oregon, 8 Mich., 
sr> "i ^ , 372; Township of Dayton v. Rounds, 

People v. Pendergrast, 117 111., 28 Mich., 82; see further ante, 

4 Illinois Cent. R. R. Co r 
Rucker, 14111., 353. 
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judgment recovered against the district where no order has 
been given by the directors or court of competent jurisdiction 
for the payment of school funds. The treasurer is not in duty 
bound to pay such fund except upon orders properly drawn. 1 
It will lie to compel a township officer to perform his pre- 
scribed statutory duty of approving an official bond.* And 
where a writ has issued against a township officer and his term 
has expired before the writ has been obeyed, an alias writ 
may be issued against his successor in office. Since it was the 
duty of the officer first commanded, to execute it, it is the 
continuing duty upon him and his successors in office until it 
is performed. 3 

Commissioners of highways are vested with discretionary 
powers to a certain extent, and while they may, by mandamus, 
be compelled to do some merely ministerial act, } r et any act 
which is to be or not to be performed according to their judg- 
ment, cannot be compelled by mandaimvs; neither can they 
be compelled to perform any act until all the prerequisites to 
the making of it their ministerial duty are shown to have been 
fulfilled. They cannot be compelled to open a highway before 
the right of way has been obtained, either by grant, release, 
or condemnation ; nor can they be compelled to do an act 
which is not legal, as for example, the removal of an obstruc- 
tion to a highway, which removal could not be effected with- 
out committing a trespass. But if the statute expressly make 
it the duty of such commissioners of highways to do the act, 
as the removing of the obstructions, then such act is lawful 
in itself, although special damages may be occasioned thereby 
to the adjacent owner. 4 The commissioner of highways may, 

1 Watts v. McLean, 28 111. App., ways v. People, 19 111. App., 253; 

537. Commissioners of Highways v. Peo- 

9 Ross v. People, 78 111., 375. pie, 4 111. App., 391. 

3 People v. Supervisor, 100 111., In one case where an indictment 
332. See further post, § 1113. would afford a convenient and 

4 Brokaw v. Commissioners of effectual remedy for the obstruction 
Highways, 130 111., 482; People v. of a public highway, mandamus 
Commissioners of Highways, 32 111. was not awarded. Commissioners, 
A PP., 104; Commissioner of High- etc., v. People, 73 111., 203. 
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by mandamus, be compelled to make repairs when there is 
an entire neglect on their part so to do. 1 

It must be shown to be the fixed and absolute duty of the 
commissioners of highways to perform the act sought to have 
performed before they will be, by mandamus, compelled to 
perform it. They cannot be compelled to issue an order upon 
the treasurer for damages done to lands, except upon a show- 
ing that there are funds in the treasury from which the same 
can be paid. It is only that the duty arises under the statute 
to pay such damages.' And the highway commissioners cannot 
be compelled, by mandamus, to levy an additional tax for roads 
and bridges as by the statute provided, for such matter is by 
statute left with the discretion of the commissioners. 8 

§ 1103. (f) To municipal corporations or officers 

Whenever the law imposes an absolute duty upon a municipal 
corporation or officer, of which there is a neglect or refusal 
to perform, mandamus is a proper remedy to compel it, but 
if the performance of the duty which the law imposes is dis- 
cretionary with the corporation or officer, then it cannot be 
compelled. 4 For example, where the law made it an impera- 
tive duty of a city to construct a certain kind of bridge, the 



1 Klein v. People, 31 111. App., 302. 

! Commissioners of Highways v. 
Snyder, 15 III. App., 645. 

a Commissioners of Highways v. 
People, 19 111. App., 253; Rev. Stat., 
Chap. 121, IT 14, § 14. 

Mandamus will not lie against a 
board of town auditors to compel 
it to audit and allow a claim of the 
commissioners of highways for re- 
imbursement, where a judgment 
has been obtained against them for 
illegally digging a ditch by the side 
of a highway to the damage of an 
adjoining property owner. It is not 
the duty of the board of town aud- 
itors to reimburse highway com- 
missioners for illegal acts.' Board 
of Auditors v. People, 38 111. App. 



Names of parties to an action.— 
The commissioners of highways are 
a quasi corporation. Therefore a 
proceeding by mandamus, or any 
other action at law may properly be 
brought against them as " the com- 
missioners of highways of the town 

of ," naming the town. 

Should the individuals composing 
the body be named, it will be treated 
as surplusage. Sheaff v. People, 87 
111., 189. 

4 People v. Crabb, 156 III., 155; 
City of Ottawa v. People, 48 III., 
233; School Inspectors v. Grove, 20 
111., 526; People v. Hilliard, 29 III., 
413; People v. Giluier, 5 Gilni. (III.), 
242; Hildreth v. Heath, 1 111. App., 
83. 
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same was compelled by mandamus. ' A municipal corporation 
may be compelled, by mandamus, to pay a judgment obtained 
against it.' Furthermore, where there has been a written 
demand for the payment of a judgment and a neglect to com- 
ply therewith, mandamus is an efficient remedy to compel a 
municipal corporation to levy a tax to pay such judgment ' 
Mandamus is the proper proceeding by which to obtain or 
recover an official or corporate seal, books, papers, muniments 
etc., when they are improperly withheld by intrusion or 
otherwise, and when the title to the office is not disputed « 
Quo warranto is the proper proceeding to test the title of an 
office. 

§ 1104. (g) To private corporations — A voluntary corpo- 
ration or society may be compelled by mandamus to perform 
its legal duty and act in accordance with its constitution when 
the party seeking to coerce it shows that a proper demand has 
been made and that such duty exists as to him. 1 

Mandamus will lie to compel a railroad company to stop all 
its regular passenger trains at a county seat for a sufficient 
length of time to enable passengers to get on and off the same 

158 P m P ' e iQ7 £ om ; reof Highways, applicant has tendered the amount 
joa ill., 197; People v. Com'rs of provided by a pretended ordinance 

®w : a £i 8 SiTiS* of ot - r r iag of Lh <-^~ 

• CH* ' have been an exerci *e of the powers 
111 \% f S Z V * SaD8Um ' 87 Vested iQ such municipal corpora- 
te III i aw 7 67 V ' Harvey ' tion h ? fche 8tefcute - ™age of 

TM« u a Crotfc y v ' Pe °P le ' 3 IU - A PP- 465. 

mis may bedoneatthe relation of Mandamus will not compel anact 

an as 91gnee of the judgment> Gi(y which ^ cannot 

* Chicago v. Sansum, 87 111., 182. form. Mandamix will lie to com- 

,„™ J5f ° n Canmt be levied P 61 a comptroller to issue his war- 

pro £f* of a municipal rant on a city treasurer for the sum 

wporation. Therefore there is no paid to the collector by a purchaser 

Si % r ? medy ° ther than man - ata sale of real wtate, which was 

W IT ? ako y ° f ° lDey v ' Harv ey, not authorized by law. Taylor v. 

Vp * . People, 66 111., 323. 

*U P°f ; 2 etzendaner ' 137 ni - 4 Delahanty v. Warner, 75 111., 

m.',n V " Everetfc « 107 185 5 People v.Kilduff, 15 111., 492. 

m' ■ 5 Illinois Cent. R. R. Co. v. Peo- 

io compel a municipal corpora- pie, 143 111.. 434; People v. Me- 

dan», ! Pf em P tor y writ of man- chanic's Aid Society, 22 Mich , 86; 

m t0 18sue a "cense when the People v. Walker, 9 Mich., 329. 



Digitized by Google 



1304 WEITS AND PROCEEDINGS. [ §§ 1105, 1106. 

when the party applying for the writ shows he has a personal 
interest and a legal right to have such act performed. 1 

Mandamus will lie to compel a railroad company to restore 
a switch which has been discontinued contrary to the legal 
rights of the petitioner. 9 

Mandamus is a proper proceeding to compel a railroad 
company to build a sewer in accordance with the require- 
ments of the city ordinance duly passed in the exercise of 
the powers vested in such city by its charter." A mandamus 
is a proper remedy to compel a railroad to deliver grain to a 
consignee when such company is in possession of the grain as 
a carrier and such grain is consigned to the petitioner. 4 

§ 1105. (h) To boards of education and school officers A 

court of superior jurisdiction will, by mandamus, compel a 
board of education or school officers to act when it is clearly 
made to appear that it is their duty so to do. Mandamus 
will lie to compel the trustees of schools to form a new school 
district; but it must be upon the petition of one who shows 
himself to be a resident of the district proposed to be made. 
The relator must show that the duty exists as to him. Fur- 
thermore, a judgment in mandamus requiring the trustees of 
schools to lay out a new school district is conclusive not onlv 
upon the parties to that suit, but also upon all subordinate 
school officers and the public at large. 6 

§ 1106. Parties, (a) The relator or petitioner.— The 

plaintiff in a mandamus or quo warranto proceeding is called 
the relator. The relator is considered to be the real party and 
his right to the relief sought, must be clearly made to appear/ 
Who shall be the relator in an application for a writ of 
mandamus depends upon the object to be attained by the 

olefin C Z L R * R C °- v - Peo " &Sch001 Director8 v - School Di- 
«kTJ jTa' n ~ rectors, 135 111., 464; School Trustees 

fern 27Tfnt !o, R C °' V " ^ V ' Pe ° ple ' 71 IlL 559 ^ TrU8tees 
• OMn * m P £" Z ° f Sch0 ° l8 v « Pe °P le ' 25 App., 25. 

Ill ipp 69 Y ' V ' Pe ° Ple ' 32 6 C ° Unty ° f Pike V - Pe °P le 11 IU - 
iphioL ' * xt w ^ 202 ; Peo Ple v. Commissioners of 

PeoSniM ^ ^ °° V - Highways, 53 II.. App., 44 2 . 
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writ. When the writ is sought to enforce a private right the 
relator must show himself to be interested and clearly entitled 
to the relief sought. Where, however, the purpose of the 
writ is to compel the enforcement of a public right the people 
are regarded as the real party and the relator need not show 
that he has any legal interest other than that of a citizen 
entitled to have the laws executed and the particular right in 
question enforced. 1 A private citizen may procure a man- 
damns to enforce a public duty and if such duty is not due to 
the government as such he may procure it without the inter- 
vention of a government law officer.' A citizen of a school 
district may become the relator to compel, bv mandamus, 
those in charge of public schools in such district to admit 
any child or pupil who has been directly or indirectly excluded 
therefrom on account of color or otherwise.' 

§ 1107. (b) The respondent — The respondent is the party 
who files an answer in a cause; but since in practice, the re- 
lator is more frequently called the petitioner the term "re- 
spondent" is not universally used, but only when the party 
seeking redress is called the relator. The respondent is com- • 
monly called the defendant. 

In proceedings by mandamus against a public officer merely 
as an officer, the party "respondent" (defendant) is not 
changed by the expiration of the term and a change of incum- 
bency. The duty is a continuing one and mav be enforced 
against the successor in office.' As an examp'le it mav be 
stated that a writ directing the action of a judicial tribunal is 
to be regarded as directed to the Judge officially, and as bind- 
ing upon the incumbent, whoever he may be, and not merely 

127Tr P ^o T 'T Board ° f Educati0Q ' such case. People v. Detroit Board 
"iu., 813; Hall v. People, 57 111. , of Education, 18 Mich., 400. But 

rv. . ,l V - People - 48 D1 - 23S : in Illinois he is not the necessary 
county of P,k e „. state, U III., 202. relator. People v. Board of Educa- 

fern 129 111., 374 . < People v , Supervis01 . 5> 100 m< 

127in«% T ' B ° ard ° f Education . 332 i Reeder v. Wexford County 
ill. 813. Treasurer, 37 Mich., 351. Seefurther 

atner 18 a proper relator in post, §1113. 
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to the Judge, who refused to perform the duty demanded of 
him and who has since ceased to hold office. 1 

Where it is sought by mandamus to compel town officers 
to perform a ministerial duty, they, as relators, may answer 
individually, because in such case it is the individual,' and not 
the municipal, corporation as snch who are required to act.* 

§ 1108. The petition— Notice required in the Supreme 
Court.— Under the statute in this State the petition for the 
writ of mandamus takes the place of an alternative writ under 
the common law practice. No alternative writ is issued under 
the statutory practice, but a petition is filed asking for a writ 
of mandamus, which writ is peremptory. The°rule is im- 
perative that the petition must distinctly set forth all the 
material /<zc& (not conclusions of law) on which the relator 
relies, so that the same may be traversed or admitted. It 
must indicate a clear and undoubted right on the part of the 
relator to have the act performed, and it must set forth every 
material fact showing it to be the duty of the person sought 
to be coerced to perform such act. And if no dutv is imposed 
•upon the respondent (defendant) until he is requested to make 
performance, then the petition must show that a previous 
demand has been made upon such respondent (defendant). 8 



1 People v. Bacon, 18 Mich., 247; 
Compare Thompson v. United 
States, 103 U. S. 480. 



County of Pike v. People, 11 111., 
202; People v. City of Chicago, 27 
111. App., 217; People v. Soucy, 26 
111. App., 505. 



8 People v. Holden, 91 111., 446. 
Further as to the "Answer," see 
post, § 1110. 



Where a writ is sought to enforce 
the performance of an alleged stat- 
utory duty, the relator must show 
his own clear right, and the statute 
imposing the duty must be manda- 
tory. People v. Commissioners of 
Highways, 53 111. App., 442. 



3 People v. Crabb, 156 111., 155; 
People v. Pavey, 151 111., 101; 
People v. Town of Mount Morris, 
145 111., 427; People v. Pavey, 137 
III., 585; People v. Mount Morris, 
137 III., 576; People v. Getzendaner, 
137 111., 234; People v. Davis, 103 
111., 133; Laville v. Soucy, 96 III., 
467; People v. Loomis, 94 III., 587; 
People v. Village of Crotty, 93 111 * 
180; People v. Davis, 93 111., 133; 
People v. Town of Oldtown, 88 111.,' 
202; People v. Glann, 70 111., 232; 



The particular act sought to be 
coerced must be made clearly to 



A petition should contain proper 
allegations to bring the petitioner 
favorably before the court and to 
give him a status therein, that is to 
say, his own interests should be 
made to appear. School Trustees 
v. People, 71 111., 559. 
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There must be a demand expressly and distinctly made upon 
the person for the performance of the act which it is sought 
to be coerced and there must be a refusal by him to comply 
with such demand before the filing of a petition for man- 
damus to compel the performance of an act of a private 
nature affecting only the right of the relator : but where the 
duty is of a public nature affecting the public at large and 
there is no one specially empowered to demand its perform- 
ance, the law itself stands in the place of a demand and the 
neglect or omission to perform the duty stands in the place of 
a refusal. A previous demand is only necessary where the 
person aggrieved claims immediate and personal benefit of the 
act or duty which he seeks to have performed. 1 

Since the petition takes the part of the alternative writ it 
becomes the foundation of all subsequent proceedings and 
must be governed by the same rules of pleading as are appli- 
cable to declarations in other cases at law, 8 and defects therein 



appear. People v. Dulaney, 96 III, 
503, 

As to the requisites of a petition 
for a writ of mandamus against a 
county board to compel them to 
furnish aid to build a bridge, see 
Supervisors of Kendall Co. v. Peo- 
ple, 12 111. App., 210. 

As to requisites where the relator 
has furnished material to a munic- 
ipal corporation, the payment for 
which has been refused, see People 
v. Hastings, 5 111. App., 436. 

As to requisites when it is sought 
to compel commissioners of high- 
ways to pay damages, see People v. 
Highway Comrs., 88 111., 141. 

As to requisites when it is sought 
to compel highway commissioners 
to rebuild bridges, see Commission- 
ers of Highways v. People, 19 111. 
App., 253. 

As to requisites when it is sought 
to compel a city to lower certain 
sidewalks, see People v. City of Chi- 
cago, 27 111. App., 217. 

As to requisites when it is sought 



to compel a labor union to restore 
the relator to membership therein, 
see Beesley v. Chicago Journeymen 
Plumbers' Assn., 44 111. App., 278. 

As to compelling school directors to 
permit the use of certain text books, 
see People v. Frost, 32 111. App., 242. 

' People v. Crabb, 156111., 155; Peo- 
ple v. Mount Morris, 137 111., 576; Peo- 
ple v. Board of Education, 127 111., 
613. 

Tlie time to object for want of a 
demand must be urged at the earli- 
est opportunity. If it is not urged 
until the proceedings are being re- 
viewed in the court above it will be 
deemed to have been waived. It 
cannot be urged in the Supreme 
Court, although a demand was ma- 
terial. City of Chicago v. Sansum, 
87111., 182. 

2 People v. Supervisors, etc., 51 
111., 191; Silver v. People, 45 111., 
224; People v. Hatch, 33 111., 9; 
People v. Dubois, 33 111., 9; Canal 
Trustees v. People, 12 111., 248. 
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are to be taken advantage of accordingly, 1 at any time before 
the granting of the writ.* 

Furthermore, it must be made by the petition to appear 
that the person sought to be coerced is under legal obliga- 
tion to perform the acts sought to have performed and 
when such respondent (defendant) is a corporation, it must be 
affirmatively shown that such corporation has the power to 
do the act in the manner sought. 8 It is not, however, indis- 
pensable that the petition should state that the relator is 
without other adequate remedy. Even under the practice at 
the common law it was sufficient when such appeared to the 
court to be the fact. 4 And under the statute it is sufficient 
that mandamus is an appropriate remedy. The writ will not 
be denied or dismissed because the petitioner may have 
another specific legal remedy. * 

The petition must be verified by jurat or affidavit in some 
form. 8 

In the Supreme Court before an application for a writ of 
mandamus will be heard, the applicant must show that all of 
the parties interested in the subject-matter to be urged or af- 
fected by the issuance of the writ, have been notified in writ- 
ing of the time and place of the intended application, at least 
ten days previous thereto unless the court, for special reasons, 
shall otherwise direct. 7 

The practice in the Supreme Court, while not governed by 
the statute, will be made to conform thereto as near as may 
be. 8 



1 Rev. Stat, Chap. 110, If 11, § 10; 
People v. Davis, 93 111., 133; De- 
ment v. Rokker, 126 111., 174. 

s Dement v. Rokker, 126 111., 174. 

What rules not applicable.— The 
strict rules applicable to instruments 
declared on do not apply. Illinois 
Mid. Ry. Co. v. Town of Barnett, 85 
111., 313. 

3 People v. Madison Co., 125 111., 
354; Village of Hyde Park v. 
Thatcher, 13 111. App., 613. 

4 People v. Hilliard, 29 111., 413. 

5 Rev. Stat., Chap. 87, «f 9, g 9. 



'People v. City of Chicago, 25 
111., 483. 

7 Supreme Court Rule 19. 

Waiver.— An objection to the in- 
sufficiency of a notice will be waived 
by making answer (return) to the 
order to show cause (alternative 
writ) and cannot thereafter be 
urged. Appearance and pleading 
cures all prior defects of that nature. 
People v. City of Cairo, 50 111., 154. 

6 People v. Thistlewood, 103 111., 
138. 
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Leave to file a • petition in the Supreme Court must be ob- 
tained or a summons will not be issued thereof . 1 Leave to 
file a petition is sufficient without moving that a summons be 
awarded.' The application to the Supreme Court must be by 
petition verified by affidavit. A mere motion for an order to 
show cause is not sufficient.' 

In the Supreme Court in a mandamus proceeding, if issues 
of fact arise they are referred to the proper trial court for de- 
termination. The Supreme Court cannot try issues of fact. 4 
Where, however, the facts are undisputed, the Supreme Court 
will pass on the questions of law. 6 But facts alleged by the 
plaintiff and denied by the defendant, unless proved, can 
never be the basis of a recovery. 9 

§ 1109. Summons to show cause — When returnable. — 

Upon the filing of a petition for a mandamus, the Clerk of 
the court shall issue a summons, in like form as in other suits 
at law, commanding the defendant to appear at the return 
term thereof and show cause why a writ of mandamus should 
not be issued against him. If the summons is issued in vaca- 
tion, it shall be returnable on the first day of the next term, 
or if in term time, it may be made returnable on any day of 
the term not less than five days after the date of the writ. 7 

§ 1110. Answer — Default — Peremptory writ. — Every 
defendant who shall be served with summons shall be held to 
show cause by answer to the petition, or to demur thereto, 
on the return day of the summons, or within such further 
time as may be allowed by the court ; and in default thereof 



1 People v. Thistlewood, 103 111., 
139. 

2 Blackford v. Newberry, 100 111., 
484. 

3 People v. Thistlewood, 103 111., 
139; People v. Lootnis, 94 111., 587. 

4 People v. Hyde Park, 117 III. , 464. 
s Launtz v. People, 113 111., 144. 

8 The People v. City of Danville, 
147 111., 127. 



If the court renders judgment on 
the petition, refusing to render 
judgment on the pleadings without 
evidence, such judgment must be 
based on allegations of the answer; 
not denied by the pleas. People v. 
Maxon, 139 111. 306. 

'Rev. Stat., Chap. 87 H 1, § 1; 
Chap. 110, IT 11, § 10. 
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judgment may be taken nil dicet and the peremptory man- 
damus shall be allowed against the defendant. 1 

The answer or plea to the petition performs the office, un- 
der our practice, that was performed by an alternative writ 
under the old practice. The respondent (defendant) must 
either deny the facts alleged in the petition on which the 
relator's claim is founded, or it must set up other facts 
sufficient in law to defeat such claim and must state these 
facts positively and distinctly so that the relator may traverse, 
the same. All the material facts alleged in the petition and 
not denied in the pleadings by the respondent (defendant) 
must be taken as true. Greater certainty is required than in 
an ordinary plea of bar." On the principle that a plead- 
ing will be considered most strongly against the pleader, 
every intendment will be made against a return which does 
not answer important facts.' 

When the respondent (defendant) sets forth matter in 
abatement in his answer (his return to the writ) and also sets 
up facts in defense upon the merits and asks judgment thereon 
he thereby waives his plea in abatement and elects to try the 
cause upon its merits. 4 

An amendment may be allowed to an answer to a petition 
for mandamus (which answer takes the place of a return of 



1 Rev. Stat., Ch. 87, «T 2, § 2; 
Dement v. Rokker, 126 111., 175. 

8 Chicago & A. R. R. Co. v. Suf- 
fern, 129 111., 274; People v. Super- 
visors, 51 III., 191; Board of Trade v. 
Nelson, 62 111. App., 541; People v. 
Horton, 46 111. App., 434. 

8 People v. Kilduff, 15 111., 492. 

Demurrer to petition. —Where a 
respondent demurs to the petition 
and the same is overruled and he 
thereafter answers to the merits, he 
will thereby waive his grounds for 
demurrer and cannot urge such ob- 
jection after a trial on the merits. 
IllinoisCent. R. R. Co. v. People, 143 
111., 434. 

As to the general rules regarding 
demurrers, see ante, Vol. I, § 632. 



Where facts set forth in an answer 
(return) were, in the nature of a 
demurrer and a motion was entered 
to quash the answer (return), the 
court treated all the questions pre- 
sented as arising on the demurrer. 
County Court of Madison County v. 
People, 58 111., 456. 

Further as to demurrer to petition 
see People v. Commissioners of 
Highways, 29 111. App., 115; Watts 
v. McLean, 28 111. App., 537. 

Plea of payment may be inter- 
posed in mandamas proceedings and 
when so pleaded a judgment rend- 
ered thereon will be conclusive be- 
tween the parties. City of Chicago- 
v. Sansum, 87 111., 182. 

* Silver v. People, 45 111., 224. 
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a writ) within the discretion of the court. Furthermore, the 
relator cannot object to the allowance of such an amendment, 
where he has shown no right to the writ. 1 

Issues are made up in proceedings by mandamus by answer- 
ing, pleading, or demurring to the petition, as in other cases. 8 

Issues of fact may be raised by the answer (return) to show 
cause (alternative writ) either by way of traverse, special 
plea, or plea of confession and avoidance ; issues of law may 
arise upon the sufficiency of the allegations of the writ, either 
with or after demurrer.' 

Further time may be allowed to a petitioner or any defend- 
ant to answer, plead, reply, rejoin, or demur, as shall be 
deemed just and equitable. 4 

Pleadings to answer. — The petitioner may plead or traverse 
all or any of the material facts contained in the answer, or 
demur thereto, to which the defendant shall reply, take issue 
and demur, and like proceedings shall be had as in other cases/ 

When the answer to the petition is sufficient in law, an 
issue of fact should be formed upon it, even though it traverse 
the allegations of the petition, and especially so when it intro- 
duces new matter." If the answer is not sufficient in law it is 
proper to interpose a demurrer, which demurrer will be gov- 
erned by the general rules regarding demurrers. 7 A demurrer 
to an answer (return) to a show cause summons (alternative 

' Cristman v. Peck, 90 111., 150. * Rev. Stat., Chap 87, H 8, § 3. 

Where the supervisor and clerk This provision only refers to causes 

of a township are sought to be com- wherein a prima facie case is made 

pelled to perform an alleged official out by the petition, and the issue 

act enjoined on them by the statute, found by the verdict is material, 

they may answer the petition sep- When the court denies a writ, not- 

arately. In such a case the rule withstanding the verdict may be in 

does not apply requiring a munici- favor of the petitioner, it is equiva- 

pal corporation to answer in the lent to arresting the judgment in an 

name of the corporation; it is the ordinary action at law. People v. 

individual officers who are sought Commissioners of Highways, 52 111., 

to be required to perform a duty 498. 

and not the municipal corporation 6 Rev. Stat., Chap. 87, ^ 4, § 4. 

aBsuch. People v. Holden, 91 111., "Commissioners of Highways v. 

446. ' People, 19 111. App., 253. 

' Rev. Stat., Chap. 110. H 11, § 10. 1 Ante, Volume I, § 632. 

8 People v. Salmon, 46 111., 333. 
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writ) admits the truth of the allegations of such answer (re- 
turn). 1 

Demurrer to the answer (return) will operate as a demurrer 
to the writ and will question its sufficiency ; for mandamus 
is no exception to the rule that the demurrer will be carried 
back so as to reach the first defect in the pleading. 2 When 
the answer (return) traverses all the material allegations of 
the petition (alternative writ) a demurrer thereto will be over- 
ruled. Furthermore, the permission will be granted to the 
relator to withdraw the demurrer and make an issue of fact 
upon the answer.* 

Trial of issues of fact in mandamus proceedings in the Cir- 
cuit Court, may be had before a jury as in other cases. Spe- 
cial findings may likewise be required of the jury in response 
to questions of fact propounded to them. Such special find- 
ings will not be treated as a < 'special verdict" in other cases, 4 
but they will nevertheless be considered as findings of fact on 
the issues submitted, and when inconsistent with the general 
verdict, will prevail over it. 6 A submission to the jury of the 
issues of fact, made upon a petition and answer alone, with- 
out pleas should not be made. It is contrary to the well 
established practice and tends to confuse the jury by too great 
a number of issues. The issues should be narrowed down to 
the material facts in dispute.' Where only the petition and 
answer have been filed the respondent (defendant) cannot 
avail himself of any affirmative facts alleged in his answer, 
unless he obtains a rule on the relator (plaintiff) to reply, or 
else move for judgment for want of replication. 7 

In the Supreme Court issues of fact formed upon the answer 
(return) may be tried in that court if the evidence rests upon 

•People v. Supervisory 47 111., * People v. Board of Education, 

127 111., 613. 

,o! P ^° ple V * McCor mick, 106 111., 6 People v. Town of Wavnesville, 
184; People v. Hatch, 33 111., 9; Peo- 88 111., 470. 

pie v. Dubois, 33 111., 9. ' People v. City of Dansville, 147 

8 People v. Illinois Cent R R Co IU "' 127 ; People v ' H r de Park > 117 
62 111., 510. ' HI., 464; Launtz v. People, 113 HI., 

4>4«/p ur,, «,o 1U ' ^rtner as to "trial," see ante, 

Ante, § 951, "Special verdict." §1108. 
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matters of record, but if the evidence rests on parol the issue 
of fact will be sent to some Circuit Court or other court of 
appropriate jurisdiction, for trial by jury, and when the facts 
are found by such court they will be certified back to the 
Supreme Court. 1 

§1111. Peremptory writ— Judgment— Costs Upon the 

trial of the issues of fact made by the pleadings, if a verdict 
is found for the petitioner, or judgment is given for him upon 
demurrer, nil elicit, or for want of answer, or other pleading, 
he shall recover his damages and costs and" a peremptory writ 
of mandamus shall be granted. If judgment is given for the 
defendant, he shall recover his costs. 3 

The writ of mandamus can only be awarded by the court. 
A Clerk of the court has no authority to issue it. It is granted 
only for good cause shown, and the return time is fixed by 
the court. 8 

The writ of mandamus must be certain and must clearlv 
show upon its face, that it is the duty of the defendant to per- 
form the act which it seeks to enforce. The mandatory clause 
must^ expressly state the duty required like the body of the 
writ. 4 When the petition has asked the court to compel the 
performance of two different acts the peremptory writ may be 
issued as to one part and denied as to the other. 6 

Service of a writ of mandamus, like a rule of court, may be 
served by an attorney, or by other person. 8 Appearance and 
answer waives any defects in the mode of serving the writ.' 

11* in 01 * 6 V ' Village of Hvde Park > 3 P^Ple v - Brooks, 57 111., 142. . 
4rt hi 4621 People - v - Supervisors, 4 People v. Brooks, 57 111., 142. 
40 111., 87. ft IUiaois "Watch Case Co. v. Pear- 
Rev. Stat., Chap. 87, % 5, § 5; son, 140 111., 423. 
County of Pike v. People, 11 111., « People v. Pearson, 8 Scam. (111.),. 

202k • m 

Objection for variance—When to 7 People v. Barnett, 91 111., 422. 
m ^ de -— An objection to the Excuse for not obeying ivrit— It 
awarding of a peremptory writ of has been held to be a sufficient ex- 
mandamus on the ground that it is cuse on the part of commissioners 
variant from the prayer of the peti- of highways for not obeying a writ 
won mu8t be urged in the trial court, .of rnandamus, requiring them to 
ity of East St. Louis v. Under- open a certain road, that after the 
woo , 105 111., 308. wr it was awarded, and before it was- 
83 
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Personal judgment cannot he rendered in mandamus pro- 
ceedings against a public officer to compel the payment of 
money. A public officer can only be compelled by mandamus 
to perform his public duty. 1 

Judgment against the defendant ends litigation. — If dam- 
ages are recovered against the defendant, he shall not be liable 
to be sued in other action or suit as for making a 4 'false re- 
turn." 3 

Recovery by a proper relator is likewise conclusive, but 
mandamus proceedings begun by one not entitled thereto is 
no bar to a future action by the proper relator. * 

§ 1112. New parties defendant — Not interpleaders. — It 

is provided by statute that if, after the filing of any petition 
for a writ of mandamus, any other person than the original 
defendant shall appear to the court to have or claim any right 
or interest in the subject matter, such person may be made a 
defendant and may be summoned, and appear and plead, 
answer and demur in the same manner as if he had been made 
a defendant to the original action. 4 

This provision of the statute does not provide for the ad- 
mission of an interpleader as a plaintiff. The only purpose 
of the statute seems to be to make a party defendant of any 
person against whom the writ might properly issue. If there 
is in fact any other person than the relator who is entitled to 
the writ, such fact is a matter of defense and not available by 
way of interpleader. 6 

§ 1113. Proceedings not abated by death of defendant, 
etc. — The death, resignation, or removal from office, by lapse 
of time or otherwise, of any defendant shall not have the 

issued and served, the road thereby 3 Brownell v. Gratiot Supervisors, 

directed to be open was vacated by 49 Mich., 414. 

an order of the same commissioners, Where payment is pleaded and 

made in pursuance to their statutory urged upon the trial in mandam us 

authority so to do. Commissioners of proceedings, it is conclusive between 

Swan Township v. People, 31 111., the parties. Chicago v. Sansum, 87 

97 - III., 182. 

1 Rogers v. People, 68 111., 154. " Rev. Stat., Chap. 87, ^ 7, g 7. 

2 Rev. Stat., Chap. 87, «[ 6, § 6. * Winstanley v. People, 92 111., 402. 
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effect of abating the suit, but bis successor may be made a 
party thereto and any peremptory writ may be directed 
against him. 1 

§ 1114. Review of mandamus proceedings. — Appeals and 
writs of error may be taken and prosecuted in the same man- 
ner, upon the same terms, and with like effect in mandamus 
suits as in other civil cases. 8 

In the Supreme Court the respondent will waive a formal 
issue by submitting a cause on printed briefs without any for- 
mal issue of law or fact, or taking steps for a rule on the 
relator, or to plead to the answer in the proceedings or to 
insist on a default. Therefore he will be no more entitled to 
the benefit of the affirmative facts alleged by him than if they 
had been formally traversed. Upon such waiver of formal 
issue, the court will treat the answer as a demurrer to the 
petitioner.' 

§ 1115. How writ of mandamus enforced. — Obedience to 
the writ of mandamus is enforced by process for contempt of 
court where the writ has pointed out the precise thing to be 
done. 4 

However, the mere failure to make a return (answer) to an 
order (summons) to show cause is not a basis upon which to 
support a fine for contempt. 6 



1 Rev. Stat., Ch. 87, U 8, § 8. 

8 Rev. Stat, Ch. 87, % 10, §10; 
Board of Supv're v. People, 159 111., 
242; Dement v. Rokker, 126 111., 174; 
ante,§ 1015, "How review obtained," 
and § 1051, "Practice in courts of re- 
view." 

At common law a writ of error 
would not lie to review a judment 
awarding a peremptory mandamus, 
for the reason that such judgment 
was not final. Hammond v. Peo- 
ple, 32 III., 446. 



8 People v. City of Danville, 147 
111., 127. 

4 People v. Salomon, 54 111., 39; 
Diamond Watch Co. v. Powers, 51 
Mich., 145. 

6 Fletcher v. Kalamazoo Circuit 
Judge, 39 Mich., 301. 

The Statute of Limitations to 
mandamus proceedings is five years. 
Ments v. Reynolds, 62 111. App., 
17. 
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§ 1116. Definition and nature. 

1117. Prohibition and injunction 

compared. 

1118. Prohibition and mandamus 

compared. 

1119. Practice in obtaining the 

writ. 



§ 1120. Examples of cases in which 
it may be obtained. 

1121. Not available to restrain an 

executive. 

1122. Service and return of the 

writ. 

1123. The judgment. 



§ 1116. Definition and nature. — The writ of prohibition 
is of very ancient origin. In fact it may be said to be as old 
as the common law itself. 1 The writ has been seldom used in 
practice in this State, because the writ of injunction has been 
invoked from a court of equity in lieu of the common law 
writ of prohibition but that the latter is preferable in certain 
cases will be presently shown.* 

The writ of prohibition may be defined to be an extraordi- 
nary judicial writ, issuing out of a .court of superior jurisdic- 
tion and directed to an inferior court, for the purpose of pre- 
venting the inferior tribunal from usurping a jurisdiction with 
which it is not legally vested.* 

" It is a proper remedy in cases where the court exceeds 
the bounds of its jurisdiction, or takes cognizance of matters 
not arising within its jurisdiction. It can only be interposed 
in a clear case of excess of jurisdiction, and may lie to a part 
and not to the whole. It simply goes to the excess of juris- 
diction, and the application of the writ by either the plaintiff 
or defendant in the case, or, if more than one, by either 
where the excess of jurisdiction affects him. It can only be 
resorted to where other remedies are ineffectual to meet the 
exigencies of the case. It is a preventive, rather than a reme- 
dial, process, and cannot, therefore, take the place of a writ 

1 3 Bla. Com., 111. » Thomas v. Mead, 36 Mo., 232; 

8 Post, § 1117. High Ext. Leg. Rem., 762. 
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of error or other mode of review. It must also appear that 
the person applying for the writ has made application in vain 
for the relief to the court against which the writ is asked. 
The writ is not granted as a matter of strict right, but must 
rest on sound discretion, to be granted or not, according to 
the peculiar circumstances of each particular case when pre- 
sented." 1 

The province of a writ of prohibition is not necessarily con- 
fined to cases where the subordinate court is absolutely devoid 
of jurisdiction, but it extends also to cases where such tribu- 
nal, although rightfully entertaining jurisdiction of the subject 
matter in controversy, has exceeded its legitimate powers. 8 

§ 1117. Prohibition and injunction compared. — There 
are some points of similarity between the extraordinary remedy 
in courts of equity by injunction against proceedings at law 
and the writ of prohibition. Both have the common object of 
restraining illegal proceedings, and each is resorted to when all 
other remedies for attaining (he desired result are unavailing. 
There is, however, this vital difference : An injunction against 
proceedings at law is directed only to the parties litigant with- 
out in any manner interfering with the court, while a writ of 
prohibition is directed to the court itself, commanding it to 
cease from the exercise of a jurisdiction to which it has no 
legal claim. 3 



'Bacon's Abr., title " Prohibi- 
tion"; 3 Bla. Com., Ill: High Ext. 
Leg. Rem., 773, 765; Hudson v. 
Judge of Superior Court, 42 Mich., 
239, at 248; Bates v. Circuit Judge, 
82 Mich., 291; Quimbo Appo v. Peo- 
ple, 20 N. Y., 531; People v. Seward, 
7 Wend. (N. Y.), 518; Arnold v. 
Shields, 5 Dana (Ky.), 21; Wash- 
burne v. Phillips, 2 Mete. (Mass.), 
299; Clayton v. Heidelberg, 17 Miss., 
623; Ex parte Hamilton, 51 Ala., 62; 
Ex parte Green, 29 Ala., 52; Ex 
parte Smith, 34 Ala., 456; Ex parte 
Brandlacht, 2 Hill (N. Y.), 267; 
State v. Judge, 11 Wis., 50; Wilson 
v. Berkstresser, 45 Mo., 283: United 



States v. Hoffman, 4 Wall. (U.S.),158. 

Exception to rule that other re- 
lief must have been sought in vain. 
Where it can be made clearly to ap- 
pear that an inferior tribunal in- 
tends to proceed in a matter from 
which it possesses no rightful juris- 
diction, a writ of prohibition may 
be obtained. Prignitz v. Fischer, 4 
Minn., 336. 

3 Bates v. Circuit Judge, 82 Mich., 
91; State v. Ridgell, 2 Bailey (S. C), 
560; Quimbo Appo v. People, 20 N. 
Y., 531; High Ext. Leg. Rem., 780. 

'High Ext. Leg. Rem. § 763; 
People v. . Circuit Judge, Court of 
Wayne County, 11 Mich., 393. 



Digitized by Google 



1318 



WRITS AND PROCEEDINGS. [ §§ 111S, 1119. 



§ 1118. Prohibition and mandamus compared. — Prohibi- 
tion may be said, in a certain sense, to be the exact counter- 
part of mandamus , since mandamus is an affirmative remedy 
commanding certain things to be done which ought to be done, 1 
while prohibition is negative in its nature and forbids the do- 
ing of certain things which ought not to be done. * 

§ 1119. Practice in obtaining the writ. — The usual prac- 
tice in procuring a writ of prohibition is to apply by petition 
or motion (supported by affidavit if the facts do not appear on 
the record) in the manner that an application is made for a 
writ of mandamus. The application shall be verified by affi- 
davit when it is based on extrinsic facts. The court will then 
enter a rule upon the opposite party to show cause why 
on a given day the writ should not issue. The entry 
and service of such rule will stay all proceedings in the case. 
If then the cause shown appears to the court to be sufficient 
the writ will be issued. The writ commands the court and 
party to whom it is directed to desist and refrain from further 
proceedings in the suit or matter, which it specifies, until the 
next term of said court, and the further order of such court 
thereon, and then to show cause why they should not be abso- 
lutely restrained from any further proceedings in such suit or 
matter. If issue is joined in the proceedings, the case takes the 
ordinary course.' 

It would seem that before there could be " cause shown,"" 
sufficient to warrant the issuing of the writ, that the want of 
jurisdiction must have been pleaded in the court below and 
the plea refused. This was the rule at common law and gen- 
erally obtains in this country. At least where there has been 
no effort make to obtain relief in the court in which it is 
sought to be prohibited, the court of superior jurisdiction will 

1 Ante, § 1097. Withers v. Commissioners of Roads, 

* Thomas v. Mead, 36 Mo., 232; 3 Brev. (S. C), 83. 

High Ext. Leg. Rem. § 763. See practice in mandamus, ante, 

3 Ex parte Williams, 4 Ark. 537; § 1108, et seq. 

Prignitz v. Fischer, 4 Minn. 366; 
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not grant a prohibition. 1 It has been lately well said that 
before a writ of prohibition will be granted, directed to a 
court it must be made to appear that a motion or suggestion 
made in such court, based on its lack of jurisdiction, must have 
been determined adversely against the petition. 3 

There is some conflict in the authorities as to the stage of the 
proceedings in the lower court at which it will be proper to 
make application to the higher court for the writ of prohibition. 
However, it is certain that where the defect or failure in jur- 
isdiction is apparent upon the face of the proceedings, which 
it is sought to prohibit, the writ of prohibition may be inter- 
posed at any stage of such proceedings, even after verdict, 
sentence, or judgment. Furthermore, it is equally certain 
that where the inferior court has proceeded to verdict and 
judgment — the want of jurisdiction not appearing upon the 
record — the writ of prohibition will not issue. 9 So long as 
any part of the unauthorized act remains unexecuted a writ 
of prohibition may issue to prevent further proceedings. 4 

Where the excess of jurisdiction is apparent by the record, 
prohibition will lie, even though part of a cause of action may 
have been within the jurisdiction of the inferior tribunal ; this 
is because such inferior tribunal will not be permitted to make 
a jurisdiction for itself by coupling matter beyond its con- 
trol with that on which it may rightfully adjudicate. 6 An 
exception is, however, made where the applicant is guilty of 
laches in applying for a writ of prohibition. 0 Furthermore, 
it is possible, by making it clearly to appear that the inferior 
court is about to proceed in some matter over which it pos- 
sesses no rightful jurisdiction, to obtain a writ of prohibition 
before proceedings have been begun, but in such case the in- 

1 Ex parte City of Little Rock, 25 4 State v. Elkin (Mo.), 30 S. W. 

Ark. 52; Ex parte McMeechen, 12 Rep., 333. 

Ark. 70; Barnes v. Gottschalk, 3 5 Evans v. Gwyn, 5 Ad. & E. n. 

Mo. App., 111. s., 844; High Ext. Leg. Rem. Q., 

9 State v. District Court of Weston 774. 

County (Wyo.), 39 Pac. Rep., 749. 6 Full v. Hutchins, Cowp., 422; 

8 State v. White, 2 Nott. & M. (S. High Ext. Leg. Rem., § 774. 
C), 174; High Ext. Leg. Rem , § 774. 
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tention of the court to proceed must be clearly shown or the 
writ will not be granted. 1 

The common law rules governing the practice in regard to 
writs of prohibition must be referred to in order to determine 
whether an appropriate case is presented for the exercise of 
the court's jurisdiction to issue and enforce a writ of prohibi- 
tion. The statute not prohibiting a remedy and being silent 
regarding the jurisdiction and procedure, the rules of the 
common law obtain. 8 

§ 1120. Examples of cases in which it may be obtained. 

— Prohibition has been held to be a proper remedy in the fol- 
lowing cases : 

Where, pending an appeal from an inferior to a superior 
•court, the former attempts to execute the judgment appealed 
from; 8 where the inferior tribunal, regardless of the decision 
upon the appeal, still attempts to enforce its own judgment; 4 
to quiet a supersedeas improperly granted ; 6 to prevent an 
inferior tribunal from attempting by injunction, to exercise 
control over the books, records and seals of the superior tribu- 
nal; 9 and to prevent a Probate Court to exercise a jurisdic- 
tion over an estate not within its territorial jurisdiction. 7 

It is likewise a proper remedy to stay a proceeding begun 
in one court to counsel a judgment entered by a court of co- 
ordinate jurisdiction. " 

§1121. Not available to restrain an executive. — Follow- 
ing the well-established rule that the judiciary has no right to 
invade the province of an executive, — the three departments 
of our system of government being distinct and independent — 
prohibition in no event is a fit remedy to restrain the head of 
the executive department in the exercise of his duties. For 
example, it will not lie to restrain a governor from granting 

1 Prignitz v. Fischer, 4 Minn., 336. 6 Supervisors v. Gorrell, 24 Gratt. 

- Board of Commissioners v. Spit- (Va.), 484. 

tier, 13 Ind., 235. « Thomas v. Mead, 36 Mo., 232. 

3 State v. Judge, 24 La. Ann., 598; * United States v. Shanks, 15 
State v. Judge, 21 La. Ann , 735. Minn., 369. 

4 Harrigan v. County Commis- " Maclan v. Wayne Circuit Judge, 
sioners, 53 Me., 83. 53 Mich., 242. 
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admission to a person claiming to be a duly elected public 

§ 1122. Service and return of the writ—It bas always 
been the common lay- practice to serve the writ upon the 
court and party to whom it is directed, in the same manner as 
writs of mandamus, and a return (answer) has been required 
to be made in like manner to the court from which the writ 
issued and such answer (return) has been deemed to be en- 
rorcible by attachment.* 

§ 1123. The judgment—The judgment entered in pro- 
ceedings for a writ of prohibition and after hearing the proofs 
and allegations of the parties in support of the petition, 
answer (return), etc., is either (1) that a writ of prohibition 
absolute, restraining the court and party from proceeding in 
the suit or matter, do issue, or (2) that a writ of consultation 
issue authorizing the court and party to proceed in the suit or 
matter m question. 

The costs may be obtained by the plaintiff where there has 
been a p ] ea or demurrer interposed therein by the defendant; 
out if the plaintiff is nonsuited, non-pros'd, or suffers a dis- 
continuance, or verdict is entered against him, the defendant 
shall recover costs.' 

206. Grier *" Tayl ° r ' 4 McC ° rd (S ' C )l Pe™*** t° adopt the same as his 
T V,. , return and rely upon the matters 

ma ."*""«» may not be di- therein contained as a sufficient 
§ 1100 againSt * gOTeruor> 866 ante < cause wh 7 ""eh court should not be 
, , ' , restrained as mentioned in the writ. 

as to the service and return of a Such party thereafter is deemed to 
^ntot mandamus, see ante. g§ 1109, be the defendant and the person 
, j„ . . ' prosecuting the writ takes issue or 

ilsewv , r B y th <> Practice demurs to the matters relied on by 



-i r - J "cjjukuiw uemurs to tne matters relied on by 

intwfr* n< ? s P ecincaU y adopted such defendant and like proceedings 

™ h , P6reon who has been are had 88 in the "ial of issues of 

«Zr *t * defendant - aIon e with the law or fact joined between the par- 

oiirt, when the writ is permitted by ties. Compare Howell's Stat, 

an instrument in writing signed by (Mich.), g 8073. 

'"" and anQ exed to the return, is ' Rev. Stat., Chap. 33, If 14, % 14. 
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§ 1124. Origin, definition and nat- 
ure. 

1125. When the writ may issue. 

1126. At whose instance the writ 

may issue. 

1127. How leave asked — Counter- 

showing. 

1128. Names of parties to the pro- 

ceeding. 

1129. Requisites of the informa- 

tion. 

1180. Summons — When return- 
able. 



§ 1131. Service of summons— How 
made. 

1132 Defendants must plead or 
demur— Default. 

1133. Replication and rejoinder- 

Demurrer. 

1134. Extending time to plead. 

1135. Issues and trial thereof. 

1 1 36. Judgment— Ouster — Fine- 

Costs. 

1137. Review— Appeal or writ of 

error. 



§ 1124:. Origin, definition and nature. — The origin of the 
writ may be traced to a very early date in the history of the 
common law. The earliest of which we have any record is 
said to have been in the ninth year of Kichard I, A. D. 1189, 
and was issued against an incumbent of a church calling 
upon him to show quo warranto (by what right) he held the 
church. 1 The old writ of quo warranto was a high preroga- 
tive writ, in the nature of a writ of right for the king against 
one who usurped or claimed any office, franchise, or liberty 
of the Crown, to require by what authority he supported his 
claim, in order to determine the right. It was also granted as 
a corrective of the misuser of a franchise, and commanded the 
respondent to show by what right " quo warranto " he exer- 
cised the franchise, having never had any ground for it, or 
having forfeited it by neglect or abuse. 9 

The precise period of time when this ancient writ fell into 
disuse in England, and its purpose was effected by the more 
modern remedy of information in the nature of a quo war- 
ranto, cannot be definitely ascertained. The information. 

1 Darley v. Regina, 12 Clark & 2 3 Bla. Com., 262. 
Fin., 520. 
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was itself a common law remedy of a very early date. 1 
-Blackstone attributes the substitution of the information in 
lieu of the original writ to the length of the process upon the 
proceeding m quo warranto, as well as to the fact that the 
judgment rendered therein (it being in the nature of a writ of 
right) was final and conclusive, even against the Crown. 2 

The original writ of quo warranto was strictly a civil rem- 
edy, prosecuted at suit of the king by his attorney general, 
and in case of judgment for the king, the franchise was either 
seized into his hands, if of such a nature as to subsist in the 
Crown, or a mere judgment of ouster was rendered to eject 
the usurper. No line was imposed, nor was anv other pun- 
ishment inflicted, than that implied in the deprivation of the 
franchise, which had been improperly usurped or illegally ex- 
ercised. 8 The information was originally regarded as strictly 
^criminal proceeding, but in modern times it has entirely 
tallen into disuse as a criminal proceeding, and has come to be 
regarded as a purely civil remedy, which, though partaking in 
some of its forms an incident of the nature of a criminal 
process, is yet a strictly civil proceeding resorted to for the 
purpose of testing a civil right, by trying the title to an office 
or franchise and ousting the wrongful possessor. 4 The modern 
information in the nature of a quo warranto may be defined 
to be an information, criminal in form, presented to a court 
of competent jurisdiction, by the public prosecutor, for cor- 
recting the usurpation, misuser, or nonuser of a public office 
or corporate franchise. The object of the information, as 
now employed both in courts of England and courts of Amer- 
ica, is substantially the same as that of the ancient writ. 6 In 
^ngland, however, and in Illinois and many other of the 
United States, its scope has been enlarged and extended by 
legislative enactment, but in the absence of special legislation 

'Crabb's English Law, Chap. « Attorney General v. Barstow, 4 
Clark iw** 167 *'^*^*' 12 WUi " 56?; High EXt * ^ Rem " 

3 1 p, la> S° m "' 263 * 6 High Ext. Leg. Rem., 591. 

3 Bi a . Com. , 263; State v. Ashle, 
1 Ark., 279. 
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its application has been held to be limited to cases where the 
original writ would have been granted at the common law. 1 

The relief to be obtained in this State by an information in 
the nature of a quo warranto has been somewhat extended be- 
yond that obtainable under the common law writ, but it is 
still only applicable to obtain relief of a public nature. It 
cannot be invoked to aid a private citizen in his private rights 
alone ; but private rights may be secured if the public is like- 
wise interested. It can only be had at the instance of the 
public prosecutor or other authorized agent of the state. It 
cannot be resorted to as a matter of course, but the allowance 
of it is wholly discretionary with the court to which application 
is made for leave to file the information. But a court ought 
not arbitrarily to refuse leave. The discretion should be 
soundly exercised according to the principles of law. 8 The 
writ may be denied on the ground of public policy merely, 
although the statute of limitations applies to proceedings by 
information in the nature of a quo warranto. 1 

An information in the nature of a quo warranto is only 
available to try the right of an office or franchise. It does 
not create an office or franchise, but is merely declaratory of 
existing rights, the court being the medium for declaring and 



1 Commonwealth v. Murray, 11 
Serg. & R. (Pa.), 73. 

s People v. Cooper, 139 111., 461; 
People v. North Chicago Ry. Co., 88 
111., 537; People v. Boyd, 132 111., 60; 
People v. Waite, 70 III., 25; People 
v. Callaghan, 83 111., 12S; People v. 
City of Springfield, 60 111. App., 501; 
People v. Lake Street Elevated R. R. 
Co., 54 111. App., 348; People v. 
Drainage Comrs., 31 111. App., 219. 

A private right in tvhich public is 
not interested. A quo ivarranto was 
held to be properly refused where a 
private citizen complained of the ex- 
tension of a street railway line when 
it was perceived by the court that 
the application was not made for 
the public good, but rather for selfish 
purposes and against the almost uni- 



versal desire of the people of the 
town. People v. North Chicago Ry. 
Co., 88 III., 857; People v. Lake St. 
E. R. R. Co., 54 111. App., 348. 

'People v. Boyd, 132 111., 60; 
People v. Boyd, 30 111. App., 608. 

Estoppel in pais. — While munici- 
pal corporations cannot in general 
be estopped, yet the doctrine of 
estoppel in pais is sometimes applied 
to them, even in quo warranto pro- 
ceedings when it involves a question 
of public right. Such cases are, 
however, exceptional, and when 
only such arises, the public is held 
to be estopped only on account of 
especial circumstances making it 
highly inequitable or oppressive 
right to enforce public rights. Cat- 
lett v. People, 151 111., 16. 
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enforcing rights which already exist by law. Neither does it 
command the performance of official functions by an officer to 
whom it may run, because it is not directed to the officer as 
such, but always to the person holding the office or exercising 
the franchise, and then not for the purpose of dictating 
or prescribing his official duties, but only to ascertain whether 
he is rightfully entitled to exercise the functions claimed. 1 

Quo warrnto and scire facias are the only remedies to test 
the legality of a corporate existence. It cannot be done by 
mandamus* The legal existence of a corporation cannot be 
questioned collaterally ;" nor can it be done by bill in chancery.* 

§ 1125. When the writ may issue. — Quo warranto pro- 
ceedings may be prosecuted in the Supreme Court or a Cir- 
cuit Court having jurisdiction of the subject matter.* 

A writ of quo warranto may issue in case any person shall 
usurp, or intrude into, or unlawfully hold or execute any office 
or franchise, or any office in any corporation, created by au- 
thority of this State (or any person shall hold or claim to hold 
or exercise any privilege, exemption or license, which haa 
been improperly or without warrant of law, issued or granted 
by any officer, board, commissioners, court, or other person 
or persons authorized or empowered by law to grant or issue 
such privillege, exemption or license), or any public officer 
shall have done or suffered any act which, by the provisions 
of law, works a forfeiture of his office or any association or 
number of persons shall act within this State as a corporation 
without being legally incorporated, or any corporation does, 
or omits any act which amounts to a surrender or forfeiture of 
his rights and privileges as a corporation, or exercises powers 
not conferred by law, or if any railroad company doing busi- 

1 People v.Whitcomb, 55 111., 172; 20 111., 197; Rice v. Rock Island 

Attorney General v. Barstow, 4 R. R. Co., 21 111., 93. 

Wis., 669, 773. 4 Renwich v. Hall, 84 111., 162. 

, _ , 6 Const. 1870, Art. VI, § 12; Rev. 

People v. Trustees, 111 111., 171; Stafc Ch 37> ^ 8 , § 8; Snowball v. 

ante, §§ 1097, 1099. People| U7 I1Lf 2 60; further as to 

5 McCarthy v. Navasche, 89 111., "Courts and their Jurisdiction," 

270; President, etc., v. Thompson, see ante, Vol. I, § 1, et seq. 



Digitized by Google 



1326 WRITS AND PROCEEDINGS. [§1125. 

ness in this State shall charge an extortionate rate for the 
transportation of any freight or passenger, or shall make any 
unjust discrimination in the rate of freight or passenger tariff 
over or upon its railroad. ' 

The information in the nature of a quo warranto is a proper 
proceeding to test the right to hold the office of a county 
judge;' to test the right of a police magistrate who exceeds 
his authority;' to test the right of a person assuming to act 
as a drainage commissioner;* or to test the right of any other 
person assuming to hold and exercise the functions of an office, 6 
whether such person was first legally entitled thereto and has 
continued until after the expiration of his term, or whether 
he is a mere usurper. 8 It is a proper proceeding to test the 
right of a dram-shop keeper to exercise the franchise, priv- 
ilege and license to keep a dram shop. 7 It is a proper pro- 
ceeding to determine " by what right " a number of persons 
act who assume to act as a board of education, 8 school trustees, 9 
drajnage board, 10 or other pretended organization. 11 

However, it is not a proper proceeding to test the constitu- 
tionality of an act of the legislature when directed against a 
city in conformity with such act ;" neither is it proper to test 
an election for the adoption of a charter by a city, town or 

I Rev. Stat., Ch. 112, ^ 1, § 1. ted as trustees to a municipal cor- 
a People v. Connell, 28 111. App., poration at the time of its organiza- 

285. iton, does not dissolve such 

3 People v. Wyatt, 34 III. App., corporation. The authority of such 
454. trustees to hold office is properly 

4 Smith v. People, 140 III., 355. questioned by quo warranto proceed- 
& Hinze v. People, 92 III., 406; ings. President v. Thompson, 20 

People v. Matteson, 17 111., 167. 111., 197. 

6 Burgess v. Davis, 138 111., 578. The jurisdiction of the court to 

7 Swart v. People, 109 111., 621; try the right of persons assuming to 
People v. Matthews, 53 111. App., exercise the duties and powers of 
305; Handy v. People, 29 111., App., aldermen is not ousted by a munic- 
99. ipal charter con ferring power upon 

* People v. Board of Education, the council to judge of the qualifica- 

101 111., 308. tion of its members. People v. 

9 Renwick v. Hall, 84 III., 162. Bird, 20 111. App., 568. 

10 People v. O'Hair, 29 111. App., 12 People v. Whitconib, 55 111., 172. 
539. 

II That persons ineligible were elec- 
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village nor will it lie at the instance and relation of a private 
individual against a municipal or public corporation, such as a 
cit} r , village, town, count}', township, or the like. 3 

§ 1126. At whose instance the writ may issue. — Upon 
petition presented to an}' court of record of competent juris- 
diction, or any Judge thereof in vacation, by the Attorney 
General, or State's Attorney, of the proper county, either of 
his own accord, or at the instance of an individual relator, 
asking for leave to file an information in the nature of a quo 
warranto in the name of the People of The State of Illinois, 
such court or Judge, if he be satisfied that there is probable 
ground for proceeding, may grant the petition and order the 
information to be filed and process to issue. 8 Furthermore, 
the information must be filed by the Attorney General, or 
State's Attorney, in his official capacity, under a sense of 
official duty. He must not merely lend his name for the use 
of a private individual. The proceeding must be an official 
act and not simply an act official in form, but private in 
fact. 4 

§ 1127. How leave asked — Counter-showing. — Quo war- 
ranto proceedings are usually instituted by the Attorney Gen- 
eral, or State's Attorney, of the proper county submitting a 
motion based upon affidavits for leave to file an information 
in the nature of a quo warranto. The court then orders a 
rule nisi to be entered against the respondents requiring them 
to appear on a day fixed and show cause why leave should 
not be granted. The respondent may answer the rule by 
counter-affidavits. It is also within the power of the court 



1 City of Chicago v. People, 80 
III., 496. 

5 City of Chicago v. People, 80111., 
496. 

What is a xiser.— The taking of 
the oath of office by one claiming to 
be appointed town collector, and 
thereby obliging the party to dis- 
charge certain duties, has been held 
to be a sufficient "user" of the 



office to warrant an information in 
the nature of a quo warranto. Peo- 
ple v. Callahan, 83 111., 128. 

3 Rev. Stat., Chap. 112, «T 1, § 1. 

4 Hunt v. Chicago, etc., R. R. Co., 
121 III., 638; People v. North Chica- 
go Ry. Co., 88 111., 537; People v. 
Lake Street Elevated R. R. Co., 54 
III. App., 348. 



Digitized by Google 



1328 WRITS AND PROCEEDINGS. [ §§ 1128, 1129. 

to grant leave to file an information upon an ex parte show- 
ing. 1 A' suit will not be considered to have been commenced 
until leave of court has been obtained to file the information. 
Filing without leave is not sufficient for that purpose: 3 

§ 1128. Names of parties to the proceeding. — The pro- 
ceeding must be prosecuted in the name of the People of the 
State of Illinois and the person at whose instance it is filed is 
properly called the relator, but under our practice is frequently 
called the plaintiff.' The person against whom the informa- 
tion is filed is properly called the respondent but by our 
practice is commonly called the defendant. When an infor- 
mation is filed to test the right to exercise a corporate author- 
ity it should be directed against the individuals by name, for 
an information against a municipal corporation or private 
corporation by his corporate name admits the corporate exist- 
ence thereof. 4 

The information may be amended. 6 

Several persons may be granted leave to join in the same 
information, in order to try their respective rights, to an 
office, franchise, privilege, exemption or license when it is 
made to appear to the court or Judge that the several rights 
of divers parties to the same office or franchise, privilege, 
exemption, or license, may properly be determined in the one 
information. 6 

§ 1129. Requisites of the information.— It is required by 
the Constitution that the information run ' < in the name and 
by the authority of the People of the State of Illinois. " The 
omission of these words will give ground for error or arrest of 
judgment. 7 It is sufficient to state in general terms the facts- 
that the defendant (respondent) unlawfully intrudes, usurps, 

1 People v. McFall, 124 III., 642; People v. Mississippi & A. R. R. Co., 

People v. North Chicago Ry. Co., 13 111., 66. 

88 III., 537; People v. Waite, 70 111., * Rolling Stock Co. v. People, 147 

25; People v. Lake Street Elevated 111., 234; People v. City of Spring: 



- ~ _ — J *u » ) a cvpic V . 

R - ^ 54 m - App., 348. Valley, 129 111., 169. 

8 Lavalle v. People, 68 111., 252. * 866 post > § 1129 

a w . , 6 Rev. Stat., Chap. 112, H 1 

8 Wight v. People, 15 III., 417; ' Hay v. People, 59 IU. , 94. 
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occupies, possesses, or exercises the rights of the office, fran- 
chise, 1 privilege, exemption, or license without minutely and 
specifically stating all the acts which have been performed. 
But where such acts are specified and the same are not ger- 
mane to the general allegation they will be disregarded. 
It is, however, absolutely necessary that facts should be set 
forth and not merely the statement of a conclusion. A cause 
of action must be shown and a sufficient statement of facts 
made that the court may determine what was done. 1 It is, 
however, not necessary that the relator should anticipate the 
defense which may be made by the defendant (respondent) 
and controvert such defense in advance by setting forth the 
facts in the information. Such facts are proper matter to be 
set forth in the replication." 

Rules of pleading applicable to declarations are also appli- 
cable to informations. Therefore if the information contain 
one good count it will be sufficient to sustain a judgment, al- 
though there are other counts which are insufficient.' 

The information is amendable within the discretion of the 
court in view of our statute of amendments. 4 



1 Rayfield v. People, 144 111., 332; 
People v. Cooper, 139 111., 461; 
Klinger v. People, 28 III. App., 575. 

To test corporate existence. — 
Where individuals assume to act as 
a corporation, an information con- 
taining a general denial of their 
rights to do so will be sufficient to 
put them on their plea of justifica- 
tion. People v. Ottawa, etc., Co., 
115 111., 281. 

Where, however, an information 
attempts to set out their title, which 
when taken in connection with the 
public law, discloses such additional 
acts as make their title good, the 
information will be insufficient on 
demurrer. Ib. 

3 Seepos*, § 1133. 

3 People v. Cooper, 139 111., 461. 

4 Hinze v. People, 92 111., 406. See 

84 



generally as to "Amendments," 
ante, Vol. I, § 740. 

What not a sufficient information. 
— A pretended information which 
charged that the defendant "is un- 
lawfully executing the duties and 
exercising the powers of supervisor 
of the village of Kahopia, etc., and 
that he hath since, etc., unlawfully 
executed and exercised the power of 
supervisor, etc., and received and 
enjoyed the emoluments thereof" 
was held to be entirely too indefinite 
and general, because it failed to 
charge the defendant with intruding 
into or usurping the office, or to 
specify in what way he unlawfully 
executed the duties and exercised 
the powers of his office. Lavalle v. 
People, 68 III., 252. 
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§ 1130. Summons— When returnable.— The statute con- 
trolling the practice in this State requires that the first process 
in all civil actions of record shall be by summons and quo 
warranto proceedings are no exception to the rule.' .The writ 
shall run in the name of the people of the State of 
Illinois and shall be issued under the seal of the court. 3 

On the filing of an information in the nature of a quo zvar- 
ranto the Clerk of the court shall issue a summons in like form 
as other summons, commanding the defendant (respondent) to 
appear at the return term thereof to answer the relator 
(plaintiff) in an information in the nature of a quo icarranlo. 
If the information is filed in vacation the summons shall be 
made returnable on the first day of the next succeeding term ; 
if in term time it may be made returnable on any day of the 
same term, not less than five days after the date of the writ, 
as shall be directed by the court J When the information is- 
filed in vacation the defendant (respondent) is entitled to be 
summoned ten days prior to the first day of the term to 
which the writ is returnable. 4 

§ 1131. Service of summons — How made. — Summons may 
be served in the same manner as other summons in suit at law, 
but if any defendant reside out of the state, he may be served 
with a copy of the information in the same manner, and with 
like effect, and the service may be proved in the same way 
as provided in cases in bills of chancery. 6 There is no way 
by which a court can acquire jurisdiction of the defendant 
(respondent) in quo warranto proceedings, except by service 
or voluntary appearance. The statute of Anne required this 
and ours does not substantially differ therefrom. 6 

§ 1132. Defendants must plead or demur 7 — Default.— 

1 Lavalle v. People, 68 111., 252. 1 Change of venue.— A change of 

s Hambleton v. People, 44 111., 458. venue may be had in quo warranto 

3 Rev. Stat., Chap. 112, IT 2, § 2. proceedings when such proceeding 

4 Lavalle v. People, 63 III., 252. is resorted to for the protection of 

5 Rev. Stat., Chap. 112, U 3, § 3. the private and individual rights of 
As to service of bills in chancery, see the relator. People v. Shaw, 18 111., 
Rev. Stat, Chap. 22, U 14, § 14. 581. 

6 Hambleton v. People, 44 111., 458. 
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Every defendant who shall be served and summoned with a 
copy of the information as required by the statute, shall be 
held to demur or plead to the information on the return day 
of the summons, or when served with a copy of the informa- 
tion at the expiration of the time required to be given, or 
within such further time as may be granted by the court, or 
in default thereof, judgment may be taken nil elicit. 1 In </uo 
warranto proceedings where the defendant (respondent) deems 
the information to be insufficient in law, he may 
demur in the same manner as in other proceedings. 3 
Like demurring to a declaration, however, having a demurrer 
sustained to several counts of an information will be unavail- 
ing when there is another count sufficient for the purpose of 
testing the right in question.' 

If the defendant (respondent) perceives no ground for 
demurrer he must then either disclaim having exercised the 
franchise, or usurped the office, or he must justify his act in 
having done so. A mere plea of "not guilty" is insufficient. 
The burden is upon him to show, either that he is not using 
the franchise or occupying the office, or that he has a legal 
right to do the act, because of which complaint is made and 
which he admits he is doing.* 

A plea of justification admits the facts alleged in the infor- 
mation and raises only an issue of law upon which the Supreme 
Court may pass. 6 When quo warranto proceedings are insti- 
tuted for the purpose of testing a title to an office, the defend- 
ant (respondent) who seeks to justify must set out his title 
specifically and distinctly, and show on the face of his plea 
that his title to the office is valid. If he fails to show suffi- 



1 Rev. Stat., Chap. 112, «[ 4, § 4. 

• See general rule regarding de- 
murrer, ante, Volume I, § 632. 

8 People v. Cooper. 139 111.. 461. 

4 Catlett v. People, 151 111., 16; 
Gunterman v. People, 138 111., 518; 
Carrico v. People, 123 III., 198; 
Swart v. People, 109 III. , 621 ; Holden 
v. People, 90 III., 434; Illinois Mid. 
Ry. Co. v. People, 84 111., 426. 



As to what it is necessary for the 
defendants to show in their plea 
when an information in the nature 
of a quo warranto is filed against 
persons assuming to act as directors 
of a new union school district, 
claimed to have been formed, see 
Carrico v. People, 123 111., 198. 

5 Launtz v. People, 113 III.. 137. 
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cient authority for exercising its functions, the people will be 
entitled to judgment of ouster. 1 The same principle obtains 
when the proceedings seek to test the right to exercise a fran- 
chise, privilege, exemption, or license. The plea must show 
authority in the defendant (respondent), but when public 
interests are involved, technical objections will not be re- 
garded. 8 

When the defendant (respondent) disclaims having usurped 
the office or exercised the privilege, franchise, or license, the 
people are at once entitled to judgment. They are not bound 
to show anything.' 

§ 1133. Replication and rejoinder— Demurrer — In quo 

warranto proceedings the relator (plaintiff) may demur to the 
pleas of the defendant (respondent) for the same reasons, in 
the same manner, and to the same effect as anj r other pro- 
ceedings at law. 4 Pleas not responsive to the information, but 
inconsistent therewith as being a departure therefrom, are 
obnoxious on demurrer. 6 Likewise, the rule that one good 
plea will be a sufficient defense and that although other pleas 
may be bad on demurrer, they will be disregarded and the 
good plea maintained, applies equally well in quo warranto 
proceedings. 8 Furthermore, the rule that a demurrer to a 
plea may be carried back and sustained to the information, is 
applicable in the same manner that demurrers to pleas may 
be carried back and sustained to the declaration in other suits 
at law. 7 



1 Catlett v, People, 151 111., 16; 
Simons v. People, 18 111. App., 588. 

s Crook v. People, 106 111., 237. 

Where an information was filed 
averring that a Police Magistrate 
and Justice of the Peace held and 
exercised such office in East St. 
Louis, in St. Clair county, without 
warrant of law, a plea alleging in 
substance that the defendant (re- 
spondent), was a duly elected and 
qualified Police Magistrate in the 
tillage of New Brighton in the same 



county of St. Clair, was. upon de- 
murrer, held to be a sufficient plea 
of justification. People v. Wyatt, 
34 111., 454. 

8 Catlett v. People, 151 111., 16. 

4 Ante, Vol, I, § 633. 

6 People v. City of Spring Valley, 
129 111., 169. 

6 City of Chicago v. Leseth, 142 
111., 642. 

'Brackett v. People, 72 111., 593; 
further as to carrying demurrer 
back, see ante, Vol. I, § 739. 
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A replication and rejoinder is necessary and available in 
quo warranto proceedings in the same cases and to the same 
extent as any other proceedings at law. The rules of pleading 
do not require that a pleader shall anticipate the defense that 
may be interposed. Therefore, after a defense is interposed, 
any reply which the party instituting the proceeding may de- 
sire to make to the pleadings interposed by the party against 
whom the proceedings is instituted, may be interposed by a 
replication. For example, where an information in the nature 
of a quo warranto is filed to question the defendant's (respond- 
ent's) title to an office it is not necessary that the relator shall 
anticipate that the defendant (respondent) will justify under an 
election, and it is not necessary that the relator shall show 
the validity of such election in advance. If the election is 
pleaded its invalidity is a matter to be shown by replication. 1 
Again, where an information in the nature of a quo warranto 
is filed to test the legality of the formation of a village, the 
matters going to show the illegality of such formation need 
not be set out in the information, but may be set forth by the 
replication. 3 

A demurrer may be interposed to the replication according 
to the rules of pleading in other actions at law, and a demur- 
rer to the replication may be likewise " carried back " to the 
plea. "Where, however, a demurrer is interposed to a repli- 
cation and overruled, such demurrer cannot be carried back 
and sustained to the plea. Such is not the rule of pleading 
regarding demurrers. If, however, the defendants (respond- 
ents) in such a case should stand by .the demurrer and allow 
judgment to go against them on that issue and the replication 
is good, the error in carrying the demurrer back and condemn- 
ing the plea will be harmless.' 

§ 1134:. Extending time to plead.— The court in which 
any information, as aforesaid, is filed, may allow the relator 
or any defendant (respondent) such convenient time to plead, 
reply, or demur, as it shall deem just and reasonable.* 

1 People v. Cooper, 139 111., 461. 3 Poor v. People, 142 111., 309. 

8 Poor v. People, 142 111., 309. 4 Rev. Stat., Chap. 112, IT 5, § 5. 
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§ 1135. Issues and trial thereof. — In proceeding by infor- 
mation in the nature of a quo warranto the issues of fact and 
of law presented by the pleadings are tried and determined in 
accordance with the rules and law, in the same manner, and 
with the same degree of strictness, as in ordinary cases at 
law. 1 Where no defense is interposed a prima facie case 
must be made out by the allegations in the information. 9 If 
the defendant (respondent) interposes a plea of justification 
for exercising the rights of the office, franchise, privilege, 
exemption, or license, then the burden of proof will be upon 
him to show a valid legal title to the same. A defective 
title is no title whatever as against the public. 8 If he dis- 
claims the exercise of the same, the people are entitled to a 
judgment at once. The people are not bound to show any- 
thing.* Where, however, the matters alleged in an informa- 
tion against a corporation to try its rights to exercise the 
privileges of a corporation, or alleged in the relator's replica- 
tion, as grounds for the forfeiture of the charter of the 
corporation, are denied by plea or rejoinder the burden will 
rest upon the relator to prove by a preponderance of evidence 
that the defendant (respondent) has committed the act 
which amounts to a surrender or forfeiture of its rights and 
privileges as a corporation. 6 

Generally speaking, where the contest is over an elective 
office, the facts which show the defendant to be wrongfully 
in, show who shall fill the place ; but where the office is only 
held by tenure or appointment this will not appear, and the 
relator will have the burden of showing his own title affirm- 
atively. It will not be shown by default or by agreement of 
the defendant. 0 

The trial of the issues in proceedings by information in the 
nature of a quo warranto in the Supreme Court will be upon 

1 People v. Lake Street Elevated drainage commissioners in justifica- 
R. R. Co., 54 III. App., 348. tion, see People v. Cooper, 139 111., 

2 Ante, § 1129. 461. 

3 Gunterman v. People, 138 111., 6 Rolling Stock Co. v. People, 147 

518; People v. Cooper, 139 111., 4C1. 111., 234. 

4 Catlett v. People, 151 111., 16. * Vrooman v. Michie, 69 Mich., 

As to what must be shown by 42; Frey v. Michie, 6S Mich., 323. 
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the matters as they appear upon the face of the pleadings, like 
in the trial of issues in proceedings by mandamus. And if 
parol testimony is necessary to be taken to determine matters 
of fact, the issues will be sent down to a proper trial court 
where such matters of fact may be tried by jury, if necessary, 
and by the court certified back to the Supreme Court. 1 

§ 1136. Judgment — Ouster — Fine — Costs. — The issue of 
the writ does not end the discretion of the court. If the writ 
has been improvidently issued under a misapprehension of the 
facts, it is competent for the court to vacate the order grant- 
ing it at any time during the term. 8 

The relief that can be granted by a court in a proceeding 
in the nature of a quo warranto is limited to the pleadings of 
the parties.' 

The only judgment that can be entered against a defendant 
(respondent) in proceedings by information in the nature of a 
quo warranto for usurping, entering into and unlawfully exer- 
cising the powers and duties of the office, etc., under our 
statute, when he is adjudged guilty, as charged in the informa- 
tion, is that of ouster from the office and a fine for unlawfully 
intruding into it. The only judgment that can be entered in 
favor of the relator in such a case is merely one for costs.* 
The statute provides that in case any person or corporation, 
against whom an information in the nature of a quo warranto 
has been filed, is adjudged " guilty,' ' as charged in the infor- 
mation, the court may give judgment of ouster against such 
person or corporation from the office or franchise, and fine 
such person or corporation for usurping, intruding into, or 
unlawfully holding and executing such office or franchise, and 
also give judgment in favor of the relator for the costs of the 
prosecution: Provided, that instead of judgment of ouster 
from a franchise for an abuse thereof, unless the court is of 
the opinion that the public good demands such judgment, the 

1 Ante, § 1110. 54 III. App., 348; People v. Hamil- 

2 Attorney General v. Chicago, ton, 24 111. App., 609. 

etc., R. R. Co., 112 111., 520; People 3 People v. Cooper, 189 III., 461. 
v. Lake Street Elevated R. R. Co., 4 Simons v. People, 18111. App., 588. 
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court may fine the person or corporation found guilty in any 
sum not exceeding §25,000 for such offense. Whenever judg- 
ment is given for any defendant (respondent) in such infor- 
mation, the person or corporation to whom judgment is given 
shall recover costs against the relator. 1 

The decision of the Supreme Court in reviewing proceedings 
in the nature of a quo waivanto is conclusive of the case as 
presented by the record. 3 

§ 1137. Review — Appeal or writ of error. — Appeals and 
writs of error may be taken and prosecuted in quo xoarranto 
proceedings in the same manner and upon the same terms, 
and with like effect as in other cases." 

The State is not " interested, as a party or otherwise," in 
a proceeding in the nature of a quo warranto to try the title 
of a person to an office, in any such sense as to give the 
Supreme Court jurisdiction to hear an appeal taken directly 
from the trial court. The interest which the State must have 
to permit such a direct appeal must be a substantial interest, 
as for example a monetary interest. 4 

In proceedings to test the title to an office a franchise is not 
involved. An office is not a franchise. Therefore, in such a 
proceeding, an appeal cannot be taken direct from the trial 
court to the Supreme Court. The appeal in the first instance 
should be taken to the Appellate Court. 6 

Where, after a full hearing is had in the Circuit Court, on 



1 Rev. Stat., Chap. 112, IT 6, § 6. 

When a judgment of ouster is 
propei' as against a board of educa- 
tion, see Snowball v. People, 43 111. 
App., 241. 

As against a board of school di- 
rectors who had been acting as such 
in a district improperly formed, see 
Schaefer v. People, 20 III. App., 605. 

As against a city council for un- 
lawfully approving the bond of a 
city treasurer, see Sullivan v. Peo- 
ple, 18111. App., 627. 

As against persons purporting to 
be directors of a railway company, 



see Waterman v. Chicago & I. R. R- 
Co., 139111., 658. 

2 Soucy v. McCracken, 21 111. App., 
370. 

3 Rev. Stat., Chap. 112, If 7, § 7; 
People v. City of Spring Valley, 129 
111., 169. Further as to appeals and 
writs of error, see ante, §§ 1030, 1036. 

4 McGrath v. People, 100 111., 464; 
further as to appeal when State is 
interested, see ante, 1017, 1032. 

5 McGrath v. People, 100 111., 464; 
People v. Holtz, 92 111., 426; further 
as to appeal when a franchise is not 
involved, see ante, § 1018. 
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an application to file an information in the nature of a quo 
warranto upon affidavits and counter affidavits as to the facts 
relied upon, and after leave is refused, the judgment is affirmed 
by the Appellate Court, the Supreme Court cannot consider 
an assignment of error questioning the finding of facts by the 
Appellate Court. 1 

'People v. McFall, 124 111., 642. assignment of error upon a finding 
As to when and only when the of facts in the Appellate Court, see 
Supreme Court will consider an ante, § 1019. 
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Definition. 

Origin and nature of the 
writ. 

What courts may issue the 
writ — When suspended. 

Who entitled to the writ. 

Application for the writ- 
How made. 

Form of the petition. 

"Probable cause" must be 
shown. 

When the writ to be granted 

—Penalty. 
Form of the writ. 
Subpoena for witnesses— To 

be issued when. 
Services of the writ, (a) 

Who may make, 
(b) How service vacated. 
The return of the writ — 

Form. 

Proceedings on return, (a) 
Generally. 



1154. 



1155. 



§ 1152. (b) When the prisoner held 
on process will be dis- 
charged. 
1153. (c) When the prisoner will 
not be discharged. 
New commitment — Recog- 
nizance of witnesses — 
Penalty for omission. 
Remanding prisoner — Re- 
manding order. 

1156. Second writ of habeas cor- 

pus — Limit of court's 
power. 

1157. Discharged person cannot 

be reimprisoned for same 
cause— Exceptions. 

1158. No review of habeas corpus 

proceedings. 

1159. Penalties, (a) For rearrest- 

ing person discharged. 

1160. (b) For avoiding the writ. 

1161. (c) How penalties recovered. 



§ 1138. Definition. — The name of this proceeding, or writ, 
is two emphatic words of several common law writs issuing to 
bring the perso7i into court for a designated purpose, the two 
words — habeas corpus — being equivalent to "have you the 
body" in the imperative, or, in other words, commanding 
"that you have the body." Of the six such writs enumerated 
in our laws 1 — the last, "the great and efficacious prerogative 
writ" is commonly "the writ of habeas corpus." It is habeas 
corpus ad subjiciendum — that is to say that you have the 
body for submitting and receiving — 4 'and commands the person 
who has another in detention to produce the body of the 

1 See And. Law Diet.; 1 Tidd's Pr. 
29C, 301. 
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prisoner, with the day and cause of his caption and detention, 
~to do, submit to and receive whatever the Judge or court 
awarding the writ shall consider in that behalf. ' 

§ 1139. Origin and natnre of the writ. — It is said that the 
origin of the English writ of habeas corpus may be found in 
interdict de libero homine exhibendo of the Eoman law. 2 True, 
it is at least, that the twenty -ninth section of Magna Charta 
reads like this: "No freeman shall be seized or imprisoned, 
or outlawed, or in any way destroyed; nor will we condem 
him, nor will we commit him to prison, except by the legal 
judgment of his peers, or by the laws of the land." The 
Magna Charta was "smilingly, though reluctantly" signed by 
King John at Runny mead on the 15th day of June, A. D. 
1215, and though he broke the charter immediately after- 
wards, this provision formed a basis for hundreds of years, on 
which prisoners unlawfully confined, could ground their de- 
mand for liberty.' There has been much subsequent legisla- 
tion, both in England and the United States, but the writ of 
habeas corpus for the relief of "every person imprisoned or 
otherwise restrained of his liberty, if it prove unlawful'" — con- 
trary to law, in this State being the offspring of the above 
and the only one with which we are immediately concerned, 
the intermediate provisions need not be considered. 6 The writ 
of habeas corpus to bring a prisoner to testify* is a direct de- 
scendent of the old writ of habeas corpus ad testificandum — 



.* 3 Bla. Com., 130; 1 Tidd's Pr., 296- 
301, 739; Ex parte Bollman, 4 
Cranch (Cir. Ct.), 97; Ex parte Yer- 
ger, 8 Wall., 95. 

5 3 Summary of the Roman Civil 
Law, p. 551, § 2274. 

3 Halam's Const. History of Eng- 
land, 220. 

Glandville, the earliest English 
law writer, who composed his trea- 
tise in the reign of Henry II, A. D., 
1154-1189, details the particulars of 
a writ called ded odio et atia, which 
was used for liberating persons from 
prison on certain criminal charges; 



but it, together with other similar 
ancient writs, gave place, subse- 
quently to the signing of the great 
charter, to the writ of Habeas 
Corpus. Amos' English Const., 170; 
Church on Habeas Corpus, § 3a. 

4 Rev. Stat., Chap. 65, H 1, § 1. 

6 Every restraint upon a man's lib- 
erty is, in the eye of the law, im- 
prisonment, wherever may be the 
place, or whatever may be the man- 
ner in which the restraint is effected. 
1 Kent's Com., 631. 

6 Rev. Stat.. Chap. 65, U 34, § 34. 
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that you have the prisoner for testifying. It removes the- 
prisoner from the place of detention that he may give testi- 
mony before a court. 1 

The proceedings by petition for writ of habeas corpus is, in 
this State, a civil suit. It is not a criminal proceeding, al- 
though it be instituted to discharge a person from custody 
under criminal process. 9 

A writ of habeas corpus ranks in power above all other 
writs : consequently, from the moment the Sheriff receives a 
habeas corpus, the custody of the prisoner will be by virtue of 
the writ of habeas corpus, and not under, or by, the authority 
of any other writ, or writs, he may have previously received. * 

g 1140. What courts may issue the writ — When sus- 
pended. — The Supreme Court of the State has power to issue- 
writs of habeas corpus, which power is one of the few 
cases in which the Supreme Court has original jurisdiction/ 
Likewise Circuit Courts and the Superior Court of Cook 
County, have power to award throughout the State, and re- 
turnable in the proper county, writs of habeas corpus.* 

The privilege of the writ of habeas corpus shall not be sus- 
pended, unless when, in cases of rebellion or invasion, the 
public safety may require it." 

§ 1141. Who entitled to the writ It is provided by the 

statute of this State that every person imprisoned, or other- 
wise restrained of his liberty, except as otherwise provided 
by law, may prosecute a writ of habeas corpus in the manner 
hereinafter prescribed, to obtain relief from such imprison- 
ment or restraint, if it prove to be unlawful. 7 

To bring up a prisoner, the writ may be invoked from any 
court having authority to issue such writ, when such prisoner 
is wanted to testify, or to be surrendered in discharge of bail 
or for trial upon any criminal charge lawfully pending in the 

1 Ex parte Marraaduke, 91 Mo., 4 Const. 1870, Art. VI, § 2; Rev. 

228,251. Po8t,§ 1141. Stat.,Ch. 37,^8, §8. 

5 Ex parte, Tom Ton, 108 U. S., * Rev. Stat., Chap. 37, ^ 63, § 28. 
556 - 6 Const. 1870, Art. II, § 7. 

8 Matson v. Swanson, 131 111., 255. ' Rev. Stat., Chap. 65, IT 1, §1. 
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same court; and the writ may run into any county in the 
State and there be executed and returned by any officer to 
whom it is directed. ' 

The writ will of course be properly invoked in all cases in 
which a prisoner under process may be discharged, which 
cases will hereinafter be enumerated.' 

The writ may issue to compel the production of a prisoner, 
who is held within this State by an agent of another state, 
when such prisoner is, by such agent, being removed from 
this State, in pursuance with the United States Statutes, as a 
fugitive from justice.' 

However, where a prisoner is in custody of a United States 
officer acting under the color of the United States laws, under 
a judgment of the United States Court, the state court should 
not grant a habeas corpus when the application makes such 
facts to appear ; but if the petition does not make such fact 
to appear, the state court may inquire into the cause of the 
imprisonment. Furthermore, it is the duty of a Federal 
officer having custody of a prisoner, to show, by a proper 
return, the authority under which he holds such prisoner. 
When such authority is shown, the jurisdiction of the state 
<Jourt is ended. The United States officer may keep the 
prisoner. 4 

Any person imprisoned for contempt of court for the non- 
performance of any order or decree for the payment of money, 
shall be entitled to a writ of habeas corpus, and if it shall ap- 



1 Rev. Stat., Ch. 65, H 34, § 34. 

Prisoner remanded or punished. 
— After such prisoner shall have 
given his testimony, or been sur- 
rendered, or his bail discharged, or 
he has been tried for the crime for 
which he is charged, he shall be 
returned to the place of confine- 
ment, whence he was taken for the 
purpose aforesaid: Provided, if such 
prisoner is convicted of a crime 
punishable by death, or imprison- 
ment in the penitentiary, he may be 
punished accordingly; but in any 



case where the prisoner shall have 
been taken from the penitentiary 
and his punishment is by imprison- 
ment, the time of such imprison- 
ment shall not commence to run 
until the expiration of the time of 
service under any former sentence. 
Rev. Stat., Chap. 65, ^ 35, § 35. 
' Post, § 1152. 

8 Robb v. Connelly, 111 U. S., 624. 

4 Tarble's Case, 13 Wall., 397; Al- 
beman v. Booth, 21 How. (U. S.), 
506. 
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pear, on full examination of sach person and such witnesses 
and other evidence as may be adduced, that he is unable to 
comply with such order or decree, or to endure the confine- 
ment, and that all persons interested in the order or decree, 
have had reasonable notice of the time and place of trial, the 
court or Judge shall operate to release the lien of such order 
or decree, but the same may be enforced against the property 
of such person by execution. 1 

A writ of habeas corpus will not lie to review alleged error 
in a juflgment at law. Therefore, where a person, properly 
within the jurisdiction of the court, has been confined and 
imprisoned for contempt of court, the act of the court cannot 
be reviewed on writ of habeas corpus.'' 

To det&t^mine the right of custody of a child a writ of habeas 
corpus is frequently sued out. In all such cases, however, 
the welfare of the child is the question of primary import- 
ance and its feelings will be consulted, but not necessarily 
allowed to prevail.* 

If a child is confined in the reform school without fault on 
his part, he may be released by habeas corpus proceedings. 4 

A prisoner cannot be removed from the county on habeas 
corpus within fifteen days next preceding the term of court 
at which such prisoner ought to be tried, unless the removal 
is for the purpose of conveying him into the county where the 
offense with which he stands charged is properly cognizable. 6 

The custody of tlie prisoner cannot be changed, when so in 
the custody of any Sheriff, or other officer, or person, upon 
commitment of any criminal or supposed criminal matter; 
nor can he be removed therefrom into any other prison, or 

' Rev. Stat. , Ch. , 65, •[ 36, § 36. the issuance of a writ of habeas cor- 

2 In re Smith, 117 III., 63. pus. Hammond v. People, 32 111., 

To bring up a prisoner held on 446. 

capias ad satisfaciendum in a civil 3 People v. Porter, 23 111. App., 

suit, the writ is frequently em- 196. 

ployed, but the fact that one has * People v. Turner, 55 111., 280;. 

been sued civilly by his Christian Compare In re Ferrier, 103 111., 867. 

name only, and held upon capias ad * Rev. Stat. . Ch. 65, •[ 28, 3 28. 
satisfaciendum is no ground for 
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custody, unless it be by habeas corpus, or some other legal 
writ, or when it is expressly allowed by law. 1 

§ 1142. Application for the writ — How made. — Applica- 
tion for the writ of habeas corpus shall be made to the court 
or Judge authorized to issue the same, by petition, signed by 
the person for whose relief it is intended, or by some person 
in his behalf, and verified by affidavit. 9 

§ 1143. Form of the petition. — The petition shall state in 
substance : 

1. That the person in whose behalf the writ is applied for 
is imprisoned or restrained of his liberty and the place where — 
naming all the parties, if they are known, or describing them, 
if they are not known. 

2. The cause or pretence of the restraint, according to the 
best knowledge and belief of the applicant, and that such per- 
son is not committed or detained by virtue of any process,, 
judgment, decree, or judgment specified hereinafter. 3 

3. If the commitment or restraint is by virtue of any warrant, 
or writ, or process, a copy thereof shall be annexed, or it shall 
be averred that, by reason of such prisoner being removed or 
concealed before application, a demand of such copy shall not 
be made, or that such demand was made, and the legal fees 
thereof tendered to the officer or person having such prisoner 
in his custody, and that such copy was refused. 4 

1 Rev. Stat., Ch. 65, If 29, § 29. criminal process, or any court or 

Penalty.— If any person shall Magistrate, who shall neglect to 

remove, or cause to be removed, give such prisoner a copy of the 

any prisoner so committed, except process or order, or commitment by 

as above provided, he shall forfeit which he is imprisoned, within six 

to the party aggrieved a sum not hours after demand made by the 

exceeding $300. Ib. prisoner, or any one in his behalf, 

• Rev. Stat., Chap. 65, If 2, § 2. shall forfeit to the prisoner, or party 

3 Post, § 1153, "When prisoner aggrieved, a sum not exceeding five 
shall not be discharged." hundred dollars. Rev. Stat., Chap. 

4 Rev. Stat., Chap. 65, If 8, § 3. 65, If 4, § 4. 

Penalty for refusing copy of mit- The names of the witnesses must 

timus.— Any 8heriff or other officer also be endorsed on the copy of the 

or jyrson, having custody of any mittimus. Rev. Stat., Chap. 38, ^ 

prisoner committed on any civil or 371, § 25. 
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NO. 374.— GENERAL FORM OF PETITION FOR WRIT OF HABEAS 
CORPUS. 

To the Honorable, , Judge of the Supreme Court (or other 

proper name of court) of the State of Illinois. 

The petition of respectfully shows unto your Honor that he 

is now a prisoner, 1 confined in the custody of , Sheriff of the 

oounty of , in the County Jail, 9 in the of , 

in said county, for a supposed criminal offense, 8 to wit: (name it). 

And your petitioner avers that to the best of his knowledge and belief, 

he (or , as the case may be) is not committed or detained by virtue 

of any process, issued by any court or Judge in the United States, in a case 
where such court or Judge has exclusive jurisdiction; nor by virtue of any 
final judgment or decree of any competent court of civil or criminal juris- 
diction, or of any execution issued upon such judgment or decree, the 
time for which detention is unexpired; nor for any treason, felony, or other 
crime, committed in any other state or territory in the United States, for 
which he ought, by the constitution and laws of the United States, to be 
delivered up to the executive power of such state or territory. 4 

Your petitioner also shows that such confinement is by virtue of a war- 
rant, a copy of which is hereto annexed (if copy cannot be obtained state 
that the demand therefor was made and that legal fees therefor were tend- 
ered to the officer or person having such prisoner in his custody, and that 
such copy was refused, or that such demand could not be made here). 

And your petitioner further states that he is advised by counsel, R 

- S , Esquire, residing at , and so believes 

the truth to be, that his said imprisonment is illegal and that said illegality 
consists In this, to wit: (state what). 

Wherefore your petitioner prays a writ of habeas corpus to the end that 
he may be discharged from custody (or "bailed out" or "for trial" or as the 
vase may be). 



State of Illinois, i 
County, y 88 * 

, being duly sworn, says that 

lie is the petitioner named in the foregoing petition, subscribed by him, 



1 If the petition be made by one 
for another, say "your petitioner 

i respectfully shows, etc., 

that is now a prisoner." 

3 If restrained by private individ- 
ual, state what person and where; 
"that he is not detained for any 
criminal or supposed criminal mat- 
ter," and proceed immediately with 
prayer, "wherefore, etc." 

* Where the commitment is on an 
original process in a civil action in 
which the person is liable to arrest 



and imprisonment, state on what 
process, and add, "that excessive 
and unreasonable bail is required." 
Aver ability to give sufficient bail 
and conclude immediately with 
prayer for the writ, "wherefore, 
etc." 

4 The copy of the warrant showing 
affirmatively the cause of detention, 
may render these negative aver- 
ments unnecessary, but lest there be 
no such copy, it is well to include 
them. 
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and 

believes to be true. the 8tatem ents therein made, he 



Subscribed and sworn to before me 
this day of , a. D. 



Notary Public. 



NO. 375.-FORM OF PETITION FOR WRIT OF HABEAS CORPUS 
AD TESTIFICANDUM. CORPUS 

A B ,\ lNTHE Court of county. 

€ V [ Assumpsit (or as the case may be.) 

State op Illinois, ) 

r ss - 

County. ) 

thaVthis'aciion 'is brou^u^T^ ^ Damed> beto « duly 8wom - 

to the :axr ss£ r roa * 6e) -* that the de - 

the affiant further says that E F _a • 

in the custody of the Sheriff of the county of ' „ „h B ° W * Pri "°?* 

byR.. s " p ° n - ehe ^ lal ° f - W oause as affiant is advised 
and that he'cann^ T^* 1 ' 1,1,1 veri| y believes *> ^ true; 

thetesu^:;;:^; E roceedto F he ^ of *r -« ««-wM»«t 

counsel and verily believes ' 6 18 0,80 advised by 
thunder of' the slif^ ^ ^ ^""-dy for trial upon 
Judge ' ° f toTheldat tT* haB ?r ° a,,ed fOT teial 10 be had 
*. on the . .V. "day^f '"^"house in in ^ 

i>S^r' Ve ^'^ t ^' ;;atot habea ° «W t« 'neend 
day, there to testifV i«'f h« V ' Vu ' m ° r ]* brou e ht before said court on said 
re to testify to the truth, according to his knowledge in said cause. 

Subscribed and sworn to, etc., (usual jurat). 

inLVh^t. "l r0 * Mec&ns6 " must »>e shown—The decisions 
L t !, ghsh and A merican courts establish the rule 
wat probable cause must be shown to obtain the writ, whether 
ml. • S f,, at common law > or under the statute. This 
is followed in the United States by both the state and 
85 
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federal courts, and is maintained by a multitude of author- 
ities. 1 After varying decisions as to whether the writ was a 
writ of right resting within the discretion of the court or 
Judge, the rule seems to be well established as laid down by 
the Court of King's Bench, that, whether the court granted a 
habeas corpus under the common law or under a statute, there, 
ought always to be a proper ground laid before the court has 
jurisdiction to grant it. The opinion states that "it is not to 
be granted, as a matter of course, at all events, but the party 
seeking to be brought up by habeas corpus must lay such a 
case on affidavit before the court as will be sufficient to reg- 
ulate the discretion of the court in that respect. The court 
will not, in the first instance, grant a habeas carpus when they 
see that in the result they must inevitably remand the party."* 
The principle of practice involved in the last sentence, as 
quoted above from Hobson's case, is found in many cases. 
Chief Justice Marshall said, "the cause of imprisonment is 
shown as fully by the petitioner as it could appear on the re- 
turn of the writ; consequently the writ ought not to be 
awarded if the court is satisfied that the prisoner would be 
remanded to prison."' Chief Justice Shaw said that requir- 
ing probable cause to be shown "does not restrain the full 
and beneficial operation of this writ, so essential to the pro- 
tection of personal liberty. The same court must decide 
whether the imprisonment complained of is illegal; and 
whether the inquiry is had in the first instance on the appli- 
cation, or subsequently on the return of the writ, or partly on 
one and partly on the other, it must depend upon the same 
facts and principles, and be governed by the same rule of 
law."* 

Furthermore, our own court (when deciding another princi- 
ple of practice) has said that " having adopted the substance 
of the British acts in our statute, we may reasonably look to 
their courts for the practice that has obtained under the com- 

1 Church on Habeas Corpus, §92 » Ex parte Tobias Watkins, 3 
and cases cited. Peters (U> s§)f 10l< 

8 Hobson's Case, 2 Chitt. Rep., 211. * Sim's Case, 7 Cush. (Mass.), 293. 
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mon law and their enactments, as it is only reasonable to sup- 
pose that our legislature designed to adopt the practice, so far 
as it is adapted to our circumstances, as well as the provisions 
of the law itself." 1 

§ 1145. When the writ to be granted — Penalty. — The 

statute of this State, based upon the English statute, 9 provides 
that, unless it shall appear from the petition itself, or from the 
documents thereto annexed, that the party can neither be dis- 
charged, admitted to bail, nor otherwise relieved, the court or 
Judge shall forthwith award a writ of habeas corpus. Any 
Judge empowered to issue writs of habeas coipus, who shall 
corruptly refuse to issue any such writ, when legally applied 
for, in a case where it may lawfully issue, or who shall for the 
purpose of oppression unreasonably delay the issuing of such 
writ, shall, for every such offense, forfeit to the prisoner or 
party aggrieved a sum not exceeding One Thousand Dollars.' 

The common law rule states emphatically that the writ can- 
not be denied where, " a probable ground is shown that the 
party is imprisoned without just cause, and therefore hath a 
right to be delivered." For the writ then becomes a " writ 
of right, which may not be denied, but ought to be granted 
to every man that is committed or detained in prison, 
or otherwise restrained of his liberty, though it be by the 
command of the King, the Privy Council, or any other." * 

§ 1146. Form of the writ. — If the writ be allowed by the 
court it shall be issued by the Clerk under the seal of the 
court ; if by a Judge it shall be under his command and shall 
be directed to the person in whose custody or under whose 
restraint the prisoner is, and may be substantially in the fol- 
lowing form, to wit: 5 

1 Hammond v. People, 32 HI., 446. 3 Rev. Stat., Chap. 65, IF 5, § 5. 

' 31 Car. II, Ch. 2; and 56 George 4 3 Bla. Com. 132. 

HI, Ch. 100; Hammond v. People, 5 Rev. Stat., Chap. 65, 6, § 6. 
32 111., 446. 
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NO. 376. —GENERAL FORM OF WRIT OF HABEAS CORPUS. 

The People of the State of Illinois: 

To the Sheriff of county, 

(or to "A B " as tlie case may be.) 

You are hereby commanded to have the body of E F , by 

you imprisoned and detained, as it is said, together with the time and cause 

of such detention and imprisonment, by whatsoever name, the said E 

F , shall be called or charged, before the court of , 

county, (or "before G H , Judge of, etc.,") at , im- 
mediately after being served with this writ, to be dealt with according to 
law. 

And have you then and there this writ, with a return thereon, of your 
doings in the premises. 



("Clerk" or "Judge" as the case 
may be.) 

(Seal of the court if signed by Clerk.) 

(The \orit must be endorsed with these words to prevent a pretense of ig- 
norance by the person to whom directed.) 

" By the Habeas Corpus Act." 1 

NO. 377.— FORM OF WRIT OF HABEAS CORPUS AD TESTIFICAN- 
DUM. 

The people of the People of the State of Illinois, 

To the Sheriff of County. 

We command you that you have the body of E F .de- 
tained in prison, under your custody, as it is said, under safe and secure 

conduct, by whatsoever name the said E F .... may be charged 

before the Court of county (or as may be) at a court to be 

held at on the day of , next, to testify the truth 

according to his knowledge in a certain cause, now pending therein, and 

then and there to be tried, wherein A B ,as plaintiff, and 

c D , as defendant; and that immediately after the said 

E F gives his testimony before said court you will return 

him to oursaid prison, etc. 

And have you then and there this writ with a return thereon of your 
doings in the premises. 

(Signed as above and sealed when signed by Clerk.) 

(Endorsed as above.) 

§ 1147. Subpoena for witnesses — To be issued when. — 

When the party has been committed upon a criminal charge, 
unless the court or Judge shall deem it unnecessary, a sub- 

1 Rev. Stat., Chap. 65, ^ 7, § 7. 
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pcena shall also be issued to some of the witnesses who*, 
names have been endorsed npon the warrant TZri^Z 
to ppear before snch conn or Judge at the time an^ p ace 
when and where such habeas corpus is returnable, and it shall 
be the duty of the Sheriff, or other officer, to whoTthe sub 
= a IS issued, to serve the same, if it be possible"^ t o 
enable such witness to attend. 1 ° 

wnt of habeas corpus may be served by the Sheriff, Coroner 
or any Constable) Qr ^ ^ Co oner, 

stv e/bvT ° r jDdg6 ^ Wh ° m iti8isSUed orallow dT f 
served by a person not an officer, he shall have the same 

01 nis outy, as though he were a Sheriff.' 

§ H49. (b) How service effected—Service of the writ of 

TrZZ7 ShaU be madC * ^ a «W of the origin 
la * PerS0D t0 Wh ° m il is directed ' or by any of his 

deSed T'/h 110 ^ at ^ Pkce Where thl prLner 
aetamed, or if he cannot be found, or has not the person im- 
prisoned or restrained in custody, the service may be made 

as though he had been made a defendant therein ' 
finffr; 7^ b '* aid - & ^™--^n the person con- 

sum to be ^ f an ? Dg Wit ' ShaU Certl 'fy the ™n the 
ll of P 6XpenSeS ° f him ^m the 

place of impnsonment, not exceeding ten cents per mile, and 

1 Rev. Stat. Ch 65 nr s <? « 

Father as to na m«l J' m ° Ve 3117 P nsoner °° corpa* 

being endowed uZlf UDdCT &Ct ' out o£ the 

7 87, Stat - Ch - «- ^ ™*t preceding the term of the 

' Rev. Stat., Chan B5 <r a s q 1' Which 8uch P™ 01 "* «« to 

eo^^r-To^™^^ WUh wWch he stands ' 
^fronT avoML P „ ^ anyi ^ r " pr0perly Rev. Stat., 
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the officer shall not be bound to obey it, unless the same so 
certified is paid or tendered to him, and security is given to 
pay the charges of carrying him back, if he should be 
remanded : Providid, that if such court or Judge shall be 
satisfied that the person so confined or restrained is a poor 
person and unable to pay such expenses, then such court or 
Judge shall so certify on such writ, and in such case, no 
tender or payment of expenses need be made or security given, 
as aforesaid. The officer shall be bound to obey such writ. 1 

§ 1150. The return of the writ— Form The officer or 

person upon whom such writ is served, shall state in his return 
plainly and unequivocally : 

1. Whether he has or has not the party in his custody, or 
control, or under his restraint, and if he has not, whether he 
has had the party in his custody, control, or under his re- 
straint, and any, and what, time prior, or subsequent to the 
date of the writ. 

2. If he has the party in his custody or control, or under 
his restraint, the authority, or true cause of such imprison- 
ment or restraint setting forth the same at large. 

3. If the party is detained by virtue of any writ, warrant, 
or other written authority, a copy thereof shall be annexed to 
the return, and the original shall be produced and exhibited 
on the return of the writ to the court or Judge, before whom 
the same is returnable. 

4. If the person upon whom the writ is served, has had the 
party in his custody or control, or under his restraint, at any 
time prior or subsequent to the date of the writ, or has trans- 
ferred such custody or restraint to another, the return shall 
state particularly to whom, at what time, for what cause, 
and by what authority such transfer took place. 

The return shall be signed by the person making the same, 
and except where such person is a sworn public officer and 
makes the return in his official capacity, it shall be verified by 
•oath. 3 * 

1 Rev. Stat., Chap. 65, 11, § n. any time by leave of the court or 
Rev. Stat., Chap. 65, ^ 12, § 12. Judge. Rev. Stat., Chap. 65, % 20, 
i he return may be amended at § 20. 
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The body ?nust also be brought — Exception. — The officer or 
person making the return, shall, at the same time, bring the 
body of the party, if in his custody, or power, or under his 
restraint, according to the command of the writ, unless pre- 
vented by sickness, or infirmity of the party. 1 



1 Rev. Stat., Chap. 65, ^ 13, § 13. 

Examination in case of sickness. 
—When, from the sickness or in- 
firmity of the party, he cannot, 
without danger, be brought to the 
place appointed for the return of 
the writ, that fact shall be stated in 
the return, and if it is proved to the 
satisfaction of the Judge, he may 
proceed to the jail, or other place 
where the party is confined, and 
there make his examination, or he 
may adjourn the same to such other 
time, or make such other order in 
the case, as law and justice require. 
Rev. Stat.. Chap. 65, •[ 14, § 14. 

Obedience to writ enforced by at- 
tachment— Penalty.— If the officer, 
or person, upon whom such writ is 
served, refuses or neglects to obey 
the same, by producing the party 
named in the writ, and making a 
full and explicit return thereto, 
within the time required by this 
act, and no sufficient excuse is 
shown for such refusal, or neglect, 
the court or Judge, before whom 
the writ is returnable, upon proof of 
service thereof, shall force obedience 
by attachment as for contempt, and 
the officer or person so refusing or 
neglecting shall forfeit to the party 
aforesaid a sum not exceeding five 
hundred dollars, and be incapable 
of holding office. Rev. Stat., Chap. 
65, 1i 15, § 15. 

Other writ to take body from dis- 
obedient officer.— The court or Judge 
may also, at the same time, or 
afterwards issue a writ to the Sher- 
iff or other officer to whom such 
attachment is directed, command- 
ing him to Dring forthwith before 



the court or Judge, the party for 
whose benefit the writ was allowed, 
who shall thereafter remain in the 
custody of such officer or Sheriff, 
or other person, until he is dis- 
charged, bailed, or remanded, as 
the court or Judge shall direct. 
Rev. Stat., Chap. 65, ^ 16, § 16. 

Emergency proceedings — Body 
may be taken before habeas corpus 
issues — Arrest of the restraining 
person.— Whenever it shall appear, 
by the complaint, or by affidavit, 
that any one is illegally held in cus- 
tody or restraint, and that there is 
good reason to believe that such 
person will be taken out of the 
jurisdiction of the court, or Judge, 
before whom the application for a 
habeas corpus is made, or will suf- 
fer some irreparable injury, before 
compliance with the writ can be 
enforced, such court or Judge may 
cause the writ to be directed to the 
Sheriff or other officer, commanding 
him to take the prisoner thus held 
in custody or restraint, and forth- 
with bring him before the court or 
Judge to be dealt with according to 
law. 

The court or Judge may also, if 
the same is deemed necessary, insert 
in the writ a command for the ap- 
prehension of the person charged 
with illegal restraint. 

The officer shall execute the writ 
by bringing the person therein 
named before the court or Judge 
and the like return and proceedings 
shall be required and had as in other 
writs of habeas coipus. Rev. Stat. , 
Chap. 65, ^ 17, § 17. 
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§ 1151. Proceedings on return, (a) Generally.— Upon the 
return of a writ of habeas corpus, the court, or Judge, shall, 
without delay, proceed to examine the cause of the imprison- 
ment or restraint, but the examination may be adjourned from 
time to time as circumstances require. 1 

The issues raised on the hearing of a habeas corpus may be 
one of law only, or it may be one of both law and fact. 
Where the facts stated in the return are not controverted, the 
issue is one of law alone, as is the case when the detention of 
the prisoner is claimed to be illegal, and he claims a legal 
exemption from it. 9 It is said that "in habeas corpus, where 
the petitioner alleges imprisonment by the respondent (defend- 
ant), under a specific claim of authority, and the exemption 
in law by reason of certain stated facts, and the respondent 
asserts the authority and admits the facts stated, denying the 
legal exemption set up, there arises a simple issue of law, 
which must be tried by the case made and no facts de hors the 
record can be legally considered." " 

The issue of fact may be raised by denial on oath. The 
party imprisoned or restrained may deny any of the material 
facts set forth in the return, and may allege any other facts 
that may be material in the case, which denial or allegation 
shall be on oath. 4 This will raise a question of fact, which 
must first be determined, and then if a question of law remains 
it will be disposed of. What facts may properly be put in 
issue covers a wide field of inquiry and must depend on each 
particular case ; but the rule expressing the general doctrine 
is that only such matters as have a necessary connection with 
the question of the validity of the detention or imprisonment 
will be considered, and other matters will be uniformally 
rejected. 6 

The court or Judge shall proceed in a summary way to 
examine the cause of imprisonment or restraint, hear the evi- 
dence produced by any person interested or authorized to 



1 Rev. Stat., Chap. 65, ^ 18, § 18. 
9 Church on Habeas Corpus, § 160. 
8 Camfield v. Patterson, 33 Ga., 
561. 



4 Rev. Stat., Chap. 65, ^ 19, § 19. 
6 Church on Habeas Corpus, § 170. 
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appear, both in support of such imprisonment or restraint, or 
against it, and thereupon shall dispose of the party as the 
case may require. 1 

§ 1152. (b) When the prisoner held on process will be 
discharged. — It is the duty of Circuit Courts and Judges 
thereof, in vacation, upon the presentation to them of proper 
petition, to issue writs of habeas corpus and discharge from 
custody prisoners held by process in the cases hereinafter 
enumerated. 9 

If it appear that the prisoner is in custody by virtue of 
process from any court legally constituted, he can be dis- 
charged only for some of the following causes : 

1. Where the court has exceeded the limit of its jurisdiction, 
either as to the matter, place, sum, or person. 

2. Where, though the original imprisonment was lawful, 
yet, by some act, omission, or event, which has subsequently 
taken place, the party has become entitled to his discharge. 

3. Where the process is defective in some substantial form 
required by law. 

4. Where the process, though in proper form, has been 
issued in a case or under circumstances where law does not 
allow process or orders for imprisonment or arrest to issue. 

5. Where, although in proper form, the process has been 
issued or executed by a person, either unauthorized to issue or 
execute the same, or where the person having the custody of 
the prisoner under such process is not the person empowered 
by law to detain him. 

6. Where the process appears to have been obtained by 
false pretense or bribery. 

7. Where there is no general law, nor any judgment, order, 
or decree of a court to authorize the process, if in a civil suit, 
nor in vacation, for a criminal proceeding. 

No court or Judge, on the return of a habeas corpus, shall, 

1 Rev. Stat., Chap. 65, % 19, § 19. by leave of the court or Judge. Rev. 
Amendment.— Any denial or alle- Stat., Chap. 65, ^ 20, § 20. 
gation may be amended at any time 5 Matson v. Swanson, 131 111., 235. 
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in any other matter, inquire into the legality or justice of the 
judgment or decree of a court legally constituted. 1 

§ 1153. (c) When the prisoner will not be discharged 

No person shall be discharged under the provisions of the 
statute in this State, if he is in custody, either: 

1. By virtue of process, by any court or Judge of the 
United States, in a case where such court or Judge has 
exclusive jurisdiction ; or, 

2. By virtue of a final judgment or decree of any compe- 
tent court of civil or criminal jurisdiction, or of any execution 
issued upon such judgment or decree, unless the time at which 
such party may be legally detained has expired; or, 

3. For any treason, felony, or other crime committed in 
any other state or territory of the United States, for which 
such person ought, by the Constitution and laws of the 
United States, to be delivered up to the executive power of 
such state or territory. 3 

§ 1154. New commitment— Recognizance of witnesses- 
Penalty for omission — In all cases where the imprison- 
ment is for a criminal or supposed criminal matter, if it 
appears to the court or Judge that there is sufficient legal 
cause for the commitment of the prisoner, although such 
commitment may have been informally made, or without due 
authority, the court or Judge shall make a new commitment 
in proper form and direct it to the proper officer, or admit 
the party to bail, if the cause is bailable. 

The court or Judge shall also, when necessary, take the 
recognizance of all material witnesses against the prisoner as 
in other cases. The recognizance shall be in the form pro- 
vided by law, and returned as other recognizances. 

If any Judge shall neglect or refuse to bind any such pris- 
oner or witness by recognizance, or to return a recognizance 
when taken as aforesaid, he shall be deemed guilty of misde- 
meanor m office, and be proceeded against accordingly.' 

; Rev. Stat., Chap. 65, If 22, § 22. a r^. Stat> Ch 65 ^ ^ § ^ 
Kev. Stat., Chap. 65, ^ 21, § 21. 
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§ 1155. Remanding prisoner— Remanding order When 

any prisoner brought up on a habeas corpus shall be remanded 
to prison, it shall be the duty of the court or Judge remand- 
ing him to make out and deliver to the Sheriff, or other 
person, to whose custody he shall be remanded, an order in 
writing, stating the cause of remanding him. 

If such prisoner shall obtain a second writ of habeas corpus 
it shall be the duty of such Sheriff, or other person to whom 
the same shall be directed, to return therewith the order afore- 
said ; and if it shall appear that the said prisoner was remanded 
for an offense adjudged not bailable, it shall be taken and re- 
ceived as conclusive and the prisoner shall be remanded with- 
out further proceedings. 1 

§ 1156. Second writ of habeas corpus— Limit of court's 
power.— It shall not be lawful for the court or Judge, on a 
second writ of habeas corpus obtained by such prisoner, to dis- 
charge the said prisoner, if he is clearly and specifically 
charged in the warrant of commitment with a criminal offense ; 
but the said court or Judge, shall, on the return of the second 
writ, have power only to admit such person to bail where the 
offense is bailable by law, or remand him to prison where 
the offense is ,not bailable, or being bailable, where such 
prisoner shall fail to give the bail required. 9 

§ 1157. Discharged person cannot be re-imprisoned for 
same cause— Exceptions — No person who has been dis- 
charged by order of the court or Judge, on a habeas corpus, 
shall be again imprisoned, restrained, or kept in custody for 
the "same cause " unless he be afterwards indicted for the * 
same offense, nor unless by legal order or process of the 
court, wherein he is bound by recognizance to appear. 

The following shall not be deemed to be the "same 
cause": 

1. If, after a discharge, for a defect of proof, or any 
material defect in the commitment in a criminal case, the 

1 Rev. Stat, Ch. 65, ^ 24, § 24. • Rev. Stat., Ch. 05, «f 25, § 25. 
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prisoner should be again arrested on sufficient proof, and 
committed by legal process for the same offense. 

2. If, in a civil suit, the party has been discharge for any 
illegality in the judgment or process, and is afterwards im- 
prisoned by legal process for the same cause of action. 

3. Generally, whenever the discharge has been ordered on 
account of nonobservance of any of the forms required by 
law, the party may be a second time imprisoned, if the cause 
be legal and the forms required by law observed. 1 

§ 1158. No review of habeas corpus proceedings. — The- 
rule obtained by the English practice under the statute from 
which our habeas corpus statute is modeled, that no writ of 
error would lie to review habeas corpus proceedings, and our 
legislature having adopted the substance of the English stat- 
ute, it is reasonable to suppose that it designed to adopt the 
practice under such statutes, and consequently our court has 
held that no writ of error will lie to review a judgment on 
habeas corpus discharging the prisoner. 3 

However, a judgment against a Sheriff for costs of habeas 
corpus proceedings where a prisoner is discharged may be re- 
viewed by writ of error. A second writ of habeas corpus 
may be obtained. 1 ^ 

§ 1159. Penalties, (a) For re-arresting person dis- 
charged. — Any person who, knowing that another has been 
discharged by order of a competent Judge or tribunal, on a 
habeas corpus, shall, contrary to the provisions of the habeas 
corpus act, arrest or detain him again for the same cause 
which was shown on the return of such writ, shall forfeit 
live hundred dollars for the first offense, and one thousand 
dollars for every subsequent offense. 4 

§ 1160. (b) For avoiding the writ. — Any one having a 
person in his custody, or under his restraint, power, or con- 

1 Rev. Stat., Ch. 65, ^ 26, § 26. discharge a prisoner. Ex parte, 

' Hammond v. People, 32 111., 446; Thompson, 93 111., 89. 

Wallace v. Cleary, 6 111. App., 334; 8 Hammond v. People, 32 111., 446. 

Nor will it lie on a refusal to 4 Rev. Stat, Chap. 65, IT 27, § 27. 
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trol, for whose relief a writ of habeas corpus is issued, who, 
with intent to avoid the effect of such writ, shall transfer such 
person to the custody or place him under the control of 
another, or shall conceal him, or change the place of his con- 
finement, with intent to avoid the operation of such writ, or 
with intent to remove him out of the State, shall forfeit for 
«very such offense, one thousand dollars, and may be impris- 
oned not less than one year, nor more than five years. In 
any prosecution for the penalty incurred under this section, it 
shall not be necessary to show that the writ of habeas corpus 
had issued at the time of the removal, transfer, or concealment 
therein mentioned, if it be proven that the acts therein for- 
bidden were done with the intent to avoid the operation of 
such writ. 1 

§ 1161. (c) How penalties recovered. — All the pecuniary 
forfeitures incurred under the habeas corpus act shall enure 
to the use of the party for whose benefit the writ of habeas 
corpus issued, and shall be sued for and recovered with costs 
by the Attorney General or State's Attorney, in the name of 
the State, by information ; and the amount, when recovered, 
shall, without any deduction, be paid to the party entitled 
thereto.' 

1 Rev. Stat., Chap. 65, If 30, § 30. and give special matter in evidence. 

• Rev. Stat, Chap. 65, H 31, § 31. Rev. Stat, Chap. 65, T 32, § 32. 

Pleading and evidence.— In any Recovery no bar to civil damages. 
action or suit for any offense against — The recovery of said penalties shall 
the provisions of this act, the de- be no bar as to a civil suit for dam- 
iendant may plead the general issue, ages. Rev. Stat. , Chap. 65, U 33, § 33. 
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$ 1162. Origin, nature and purpose 
of the writ, (a) Generally. 

1163. (b) To revive a judgment. 

1164. Same— To. revive an ex- 

ecution after seven 
years. 

1165. (c) To make defendants, not 

served with process, 
parties to a judgment. 

1166. (d) To collect special assess- 

ments. 

1167. (e) To try legal existence of 

corporation. 

1168. (f) Against bail. 

1169. (g) Against sureties on bond 

of appeal from Jus- 
tice's Court. 



1170. (h) Against a corporation. 

1171. (i) To foreclose a mortgage.. 

1172. Same— No declaration 

need be filed— Form of 
scire facias. 
Same— Service of the 

writ— Publication. 
Same— Defenses to the 

proceeding. 
Same— Judgment. 
Same — Special execu- 
tion — Lien. 

1177. Pleadings in scire facia* 

proceedings, generally. 

1178. Judgment in scire facia* 

proceedings, generally — 
Damages— Costs. 

1179. Execution in scire facias 

proceedings. 



1173. 



1174. 



1175. 
1176. 



§ 1162. Origin, nature and purpose of the writ, (a) 
Generally — A scire facias is a writ founded on some matter 
of record, as a recognizance of judgment, etc., on which it 
lies to obtain execution, or for other purposes, 1 as to make 
other parties to a judgment, 8 to collect special assessments, 1 
to foreclose a mortgage.* It is in general a « judical writ," 
issuing out of the court where the record is, yet because the 
defendant may plead thereto, it is considered in law an action, 
so that a release of all actions is a good bar to a scire facias.* 
it is sometimes issued in a cause pending and sometimes is of 
itself a new action.' A scire facias to revive a judgment is 



1 Bacon's Abr. title " scire facias;" 

1090 Wan ' 8 10955 2 Tidd ' 8 Pr " 
* Post, § 1165. 
3 Post, § 1166. 



4 Post,§ 1171. 

5 Coke's Litt., 390b, 291a; Chal- 
lenor v. Niles, Adm., 78 111., 78;. 
Chestnut v. Chestnut, 77 HI., 346. 

6 2 Swan's Pr., 1095. 
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in this State, generally considered to be an action. 1 But not 
in such sense as to prohibit a plaintiff from suing a defend- 
ant out of the county where the latter resides or may be found. 3 
A scire facias disclosing the facts upon which it is founded, 
and requiring an answer from the defendant, was in one case 
said to be in the nature of a " declaration," and when the 
object of it is to obtain execution on a judgment or recogniz- 
ance, etc., it is properly called a writ of " execution." 8 The 
general purpose of a scire facias is to make known to the de- 
fendant some matter, of which he has a right to be informed, 
and to afford him an opportunity, if he sees fit, to show cause 
why a certain step should not be taken against him. 4 The 
scire facias performs the office of both the writ and declara- 
tion in this State. It must show every allegation necessary to 
recovery, and a default on the part of the defendant admits 
the facts alleged in the writ, and judgment may thereupon be 
entered. 6 

The proceeding by scire facias to revive a judgment is a 
proceeding inpwsonam and not in rem, where, the judgment 
sought to be revived is a judgment in personam.' 

While a proceeding by scire facias is not a suit in every 
sense of the word, yet it is such in a general sense, and is 
such to the extent that the same is to be begun by suing out- 
of the writ and the writ is sued out by the filing of a praecipe. 

1 Gibbons v. Goodrich, 3111. App., 6 Rietzell v. People, 72 HI., 416; 
590. Connor v. People, 20 HI., 481. 

s Challenor v. Niles, 78 111., 78. 6 Bickersdike v. Allen, 157 111., 95. 

3 2Tidd'sPr., 1090. 

4 2 Tidd's Pr., 1095; 2 Saund. Rep. , 
74. 
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\ 

NO. 378. —GENERAL FORM OF PRECIPE FOR SCIRE FACIAS. 
State op Illinois, ] 
County. 

In the Court of County. 

. „ , To the Term, A. D 

A & , I 

I 

v - V Scire facias. 

•C D j 

The Clerk will issue a scire facias, against C D to revive 

a judgment of the term, in the court, A. D , in favor 

"° f A B for _ . dollars damages and dollars 

costs (or " against and upon their recognizance of bail at 

tne term of the court, A. D , at suit of against 

" or asthe case may be) returnable at the next term of said court. 

R S , Attorney for Plaintiff. 

To O p , clerk. 

Dated Chicago, , A. D 

§ 1163. (b) To revive a judgment The statute in this 

State, providing for the revival of judgments by scire facias 
is based upon the English statutes. 1 It prescribes that judg- 
ments in any court of record in this State may be revived by 
scire facias (or an action of debt may be brought thereon) 
within twenty years next after the date of such judgment and 
not after, 9 except that further time is given when a judgment 
has been rendered for.tbe plaintiff and the same has been re- 
versed on writ of error; or upon appeal ; or if a verdict passed 
for the plaintiff, and upon matter alleged in arrest of judg- 
ment, the judgment was given against the plaintiff; or if the 
plaintiff was nonsuited, then, if the time limited for bringing 
the action shall have been expired during the pendency of the 
suit, the said plaintiff, his or her heirs, executors, or adminis- 
trators, as the case shall require, may commence such action 
within one year after such judgment is reversed and given for 
the plaintiff and not after.' 

nJH E u\ t,, 0 *' 45; Gibb0DS v - This statute permitting an action 
?nT «?} l nt™ ' m ' 01 debt to be b « on a judgment. 

3 III' C ^ P - 8 l' 11 26 ' § 3 - Permitea judgmentcreditortoobtain 

Smith v. S^ns 13 P 3 II ' ' § * **** ^ * <" ^ 

orevens, 133 in., 183. in the 8ame courfc in whi(jh fche - udgm 
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No declaration is required of the plaintiff in a scire facia to 
revive a judgment. The writ must contain the necessary 
averments. The averment that the "execution remains to 
be made" was held to be a sufficient averment that the judg- 
ment remained unpaid. 1 

Scire facias to revive a judgment in behalf of the people is 
unnecessary, it is believed, because the law does not impute 
laches to the state.' 

Service by publication. — In scire facias to revive a judgment 
where the plaintiff in the judgment sought to be revived, or 
his attorney, shall file in the office of the Clerk of the court 
out of which the writ issues, showing that the defendant in 
the scire facias resides or has gone out of the state, or is con- 
cealed within the state, so that process cannot be served upon 
him, and stating the place of residence of such defendant, if 
known, or that on due inquiry, his place of residence cannot 
be ascertaiined ; then in such case, notice to the defendant 
may be given by publication and mailed in the same manner 
as provided by statute for notice in like cases in chancery. 8 

This provision applies only to residents of the State and 
not to nonresidents.* 



ment was rendered and while he is 
entitled to an execution of such 
judgment. Greathouse v. Smith, 4 
111. (8 Scam.). 541. 

1 Albin v. People, 46 III., 372. 

Changing name of plaintiff by 
amendment.— Where an administra- 
tor sues out a scire facias to revive 
a judgment in favor of his intestate 
heshould first procure the title of 
the cause to be amended by substi- 



tuting his name as plaintiff. Suing 
out a scire facias in the name of the 
deceased is irregular. Challenor v. 
Niles, Adni., 78 IU., 78. 
» Albin v. People, 46 111., 372. 

3 Rev. Stat., Chap. 110, H 27, § 26; 
see as to " Publication of Notice " in 
chancery cases; Rev. Stat., Chap. 22, 
IT 12, § 12. 

4 Bickersdike v. Allen, 157 111.. 95. 
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NO. 379.— FORM OF WRIT OF SCIRE FACIAS TO REVIVE JUDG- 
MENT. 

State of Illinois, ) 

[■ss. 

County. ) 

The people of the State of Illinois, 
To the Sheriffs of said County, Greeting:— 

Whereas, at the term of the Circuit Court of the said county 

held in and for the county of , and State of illinois, to wit on the 

day of , A. D , before our said court then judicially sit- 
ting at the court house in in said county, A.. B , by 

a judgment of the same court,* 1 recovered against C D , 



1 The words here used between the 
* make the writ applicable to revive 
a judgment in assumpsit. 

In debt j include the following 
words between * in the above form 

" recovered against the said C 

D a certain debt of 

dollars." 

In covenant include the following 
words between the # in the above 

form "recovered against C D 

for his damages which he had sus- 
tained by reason of the breach of ,a 
certain covenant made between the 

the said A B and 

C D » 

In case include the following 
words between the * in the above 
form: " For his damages which he 
had sustained by reason of a certain 
grievance then wholly committed 
by the said C D " 

In replevin include the following 
words between the * in the above 
form: «• For his damages which he 
had sustained by the reason of the 
wrongful detaining of the cattle, 
goods and chattels of the said 
C D » 

In trespass include the following 
words between the * in the above 
form: " For his damages which he 
had sustained by reason of certain 
trespasses then lately committed by 
the said C D » 



In ejectment include the following 
words between the * in the above 
form : * 4 Recovered against C 

D , his term yet to come of 

and in; one messuage, etc. (describe 
the premises as in the declaration or 
verdict), in your county which 

E F on the day 

of A. D , had de- 
mised to the said A B 

to have and to hold the same to the 

said A B , and his 

assigns, from the day of 

last past, for and during and unto 

the full end and term of 

years from thence next ensuing 
fully to be completed and ended; by 
virtue of which demise, the said 

A B entered into 

the tenements aforesaid with the 
appurtenances, and was therefore 

possessed, until the said C 

D afterwards, to wit, on the 

day of , in the 

aforesaid, with force and arms, etc. , 
entered into the tenements afore- 
said with the appurtenances, which 

the said E F had 

demised to the said A B in 

the manner, and for the term afore- 
said, which is not yet expired, and 

ejected the said A B 

from said (farm). Also 

dollars for the damages which the 
said A B had sus- 
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dollars for his damages which he had sustained by reason of the 

not performing certain promises and undertakings then lately made by the 

said C D , to the said A B ; * and also, 

dollars for his costs and charges by him about his suit in that behalf 

expended, wherefore the said C D ,is convicted, as appears 

to us of record. And now on behalf of the said A B in 

our said court we have been informed, and although judgment be thereupon 
given, which he avers still remains in full force and effect, in no wise set 
aside, reversed, paid off or satisfied, yet execution of the said damages and 

costs aforesaid still remains to be made to him; whereof the said A 

B hath besought us to provide him a proper remedy, in this behalf; 

and being willing that the things which are just in this behalf should 
be done, 

We do therefore command you that you make known to the said C 

D f that he be before our said Circuit Court of county on 

the first day of the next term thereof, to be holden at the court house in 

in said county, on the day of next, to show 

if he has or knows of anything to say for himself, why the said A 

B ought not to have execution against C D of 

the damages and costs aforesaid, according to the force, form and effect of 
the said recovery, if it shall seem expedient for him so to do; and further 
to do and receive what our said court shall then and there consider of him 
in this behalf. 

And have you then and there this writ, with an indorsement hereon in 
what manner you shall have executed the same. 

Witness O P , Clerk of our said 

~ *[~T~^ Court, and the Seal thereof at afore- 

theCourt. 8aid ' thi8 da y° f 

v , ; a. D 

O P , Clerk. 

§ 1164. Same — To revive an execution after seven years* 

— It is necessary to proceed by scire facias seven years after 
judgment becomes a lien, to revive it to the extent that an 
execution may be issued thereon ; but real estate levied upon 
within said seven years may be sold upon venditio rei exponas, 
at any time within one year after the expiration of said seven 
years. 1 



tained by reason of the trespass and 
ejectment aforesaid." 

In ejectment if the judgment was 
against the ejector, or if the S(Hre 
facias be against him, etc. , the Sher- 
iff should be commanded to make 

known to the said C D , 

as shown to the f " and also to 



and , the tenants of the tene- 
ments, aforesaid that they be, etc. r 
to show, if they have or know, or 
if either of then has or knows of 
anything to say for themselves or 
himself why," etc. 

1 Rev. Stat., Chap. 77, •[ 6, § 6; see 
ante, § 1003. 
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The reason assigned why a plaintiff is put to his scire facias 
after a specified time is because ' < when he lies by so long 
after judgment it shall be presumed that he hath released the 
execution ; and therefore the defendant shall not be disturbed 
without being called upon, and having an opportunity in court 
of pleading the release, or showing cause, if he can, why the 
execution should not go. " 1 

§ 1165. (c) To make defendants not served with process 
parties to a judgment — It is provided by statute in this 
State that where a summons or capias is served, on one or 
more, but not all of the defendants, the plaintiff may proceed 
to trial and judgment against the defendant or defendants, on 
whom the process is served, and the plaintiff may, at any 
time afterwards, have a summons, in the nature of a scire 
facias, against the defendant, not served with the first pro- 
cess, to cause him to appear in said court, and show cause 
why he should not be made a party to such judgment ; and 
upon such defendant being duly served with such process, the 
court shall hear and determine the matter in the same manner 
as if such defendant had been originally summoned or brought 
into court, and such defendant shall also be allowed the bene- 
fit of any payment or satisfaction which may have been made 
on the judgment before recovered, and the judgment of the 
court against such defendant shall be that the plaintiff re- 
cover against said defendant, together with the defendant in 
the former judgment, the amount of this debt or damages, as 
the case may be. 9 

A return non est inventus to a summons is not necessary be- 
fore the issuance of a writ of scire facias to make persons 
parties to a judgment. Such a return is not a requirement of 
the statute. 8 

This scire facias is considered as a summons and nothing 
more. 4 It may issue instanter upon the obtaining of the 
judgment against the other defendant or defendants. 6 And 



- p Tid l 8 rVu 103; 2 lDSt " 4T0 - 4 ^ Hickson, 78 111., ! 

; Rev. Stat Chap. 1 10. MO, § 9. . Johnson v. Buell, 26 111. , 66. 
Berry v. Krone, 46 111. App., 82. 
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Remission of court is necessary in order that it may be 

NO. 880.-FORM OF WRIT OF SCIRE FACUS TO MAKE PARTY TO 
A JUDGMENT. 

State op Illinois, ) 
County. ) 8S ' 

The People of the State of Illinois 
Whereas at th» T ° Sheriff ° f ** id Count *> Greeting:- 

beid^ f :/ tn : co -- 0 r m of th i^ c f£ ourt : f coun * 

.... day of a n State of m «ai8, to wit, on the ... . 

D Ju" . then P 61 " 1 "^ in said court against C 
who was impleaded with E F r^T^ ; 

-~ * the time of the rendition o f the^ent^ defend^ 



mains in fu „ force, and unified ^ the Tid C Z 
whereas at the time. ^ diti of the^ent Vdefend^ 
against the said defendl, t^l t l°* t ap f are u P° n th « Process issned 

against hi m , toge^r tTth «S C 7 ta -TT* 

ages and costs. for the said dam- 

£ W. BO the™ ™ D yoc that you 8ummon theaa . d 

and appear before the saTd SSu5 Court"* ^ ^ P 6 ^^ to b * 

have, why he shnll ™* u 7 Dext ' to show cause ' if any he 

\nd i ° fc be made a P arfc ' r t0 judgment.' 

. . W ' tDe88 ° P Clerk of our said 

Sealof~) O,roult Court and the seal thereof, at.... in 
the Court. \ said County this day of , a. 



O P , Clerk. 



Ryder v GWer ^T' ^ 4 " : * B m ° r ° than one defe »dant is 

jw^' 3 aeun -g SL >> 547 ' being bought in by scire facias, 

^mZVJZ Vhe ? neces - the writ 8hould he - the 

brought into court hv 8 ° Ught , to . be words " « *ey or each of them can 

to show cause X ft"™ ^ W " y he 8h ° Uld n0t made a 

bemadeSs tn ^ UldD0 ' party to the J^gment; and 

necessary^'? ' a Jud « me , nt !t « father to do and receive what our 

agaC fhem °r ^ ° ° 0nrt ^ theD and there 

gainst them. Cox v. Reed, 27 111., adjudge in the premises." 
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An attachment may he sued out in aid of the scire facias 
issued to make new parties to a judgment against any one or 
all persons now in such scire facias* to any county of this 
State, upon the terms provided in the attachment act ; and 
the parties in such writs of attachment may be brought in by 
notice as in other cases of attachment when personal service 
<cannot be had. 1 



1 Rev. Stat., Chap. 11, ^ 32. § 32; 
Hider v. Glover, 8 Scam. (111.), 547; 
ante, Vol. I, § 352. 

A new party's defense must be a 
good defense against the former 
judgment, and not against the note 
or account on which it was founded. 
A plea of non assumpsit, non est 
factum, or nil debit is irrelevant. 
Harrison v. Hart, 21 111. App,, 348. 

Scire facias to make persons 
parties to a Justice's judgment. — 
The scope of this work has been to 
treat only of the practice in courts 
of record, but it is thought best to 
include here the proceedings by 
wire facias to make persons parties 
to a judgment obtain in a Justice's 
Court. It is provided by statute 
that if any summons or capias is 
served on any one or more, but not 
Jill of the defendants, the plaintiff 
shall be at liberty to proceed to trial 
*nd judgment in the same manner 
■as if all the defendants were in 
court, and judgment may be entered 
and execution issued against the de- 
fendant served with process. And 
the Justice of the Peace shall, on 
the application of the plaintiff, issue 
another summons, in the nature of 
a scire facias, against the defendant 
or defendants not served with the 
original process, as aforesaid, to 
cause him or them to appear before 
said Justice of the Peace, at some 
stated time, not less than five nor 
more than fifteen days from the 
date of such scire facias, to show 



cause why he or they should not be 
made parties to said judgment. 
And the Justice of the Peace shall, 
on return, showing service of such 
scire facias, at least three days pre- 
vious to the time fixed for hearing 
the same, proceeding to hear and 
determine the matter in the same 
manner as if such defendant or de- 
fendants had been originally served 
with process, and may grant con- 
tinuance as in other cases. Rev. 
Stat., Chap. 79, ^ 45, § 10. 

Form of writ.— The scire facias 
issuing from a Justice's court shall 
be substantially in the following 
form: 

State of Illinois, \ 
County of j ss - 

The People of the State of Illinois, 
To any Constable of said County, 
Greeting: 

Whereas, A B did, 

on the day of , A. D. 

, recover a judgment before the 

undersigned, one of the Justices of 
the Peace of, in, and for the county 

aforesaid, against C ._ D 

impleaded with E F , 

for the sum of , as well as 

the costs of suit. You are therefore, 
hereby commanded to summon the 

said E F , to be and 

appear before the undersigned at 

his office in , in said county 

on the day of , A. D. 

» at o'clock M., to 

show cause, if any he have, why he 
shall not be made a party to said 
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§ 1166. (d) To collect special assessments. — The statute 
in giving to cities and villages the power to make special 
assessments for improvements and to collect the same by suit, 
provides also that the court in which such proceedings were 
had may, upon complaint of the city or village, issue a scire 
facias against the person or persons liable for such payment, 
to show cause why execution should not issue against him or 
them, for the amount of such assessment ; and if, upon the re- 
turn of such scire facias, good cause is not shown why execu- 
tion shall not issue, the court may award execution against 
such person or persons in the usual form of execution upon 
judgments at law. 1 

§ 1167. (e) To try legal existence of corporation. — Pro- 
ceedings by scire facias is competent to try the legal existence 
of a pretended corporation; 3 but the usual proceeding to try 
the legal existence of a corporation is by quo warranto,* or 
some other direct procedure. It cannot be done by manda- 
mus. * 



judgment, and make due return 
hereof, as the law directs. 

Given under my hand, this 

day of , A. D 

, J. P. 

Rev. Stat, Chap. 79, ^ 46, § 11. 

Trial on scire facias before Jus- 
tice of the Peace. — On the hearing 
of such scire facias the plaintiff 
shall be held to prove his cause of 
action against such added defendant 
or defendants, as if no judgment 
had been entered, and such defend- 
ant or defendants shall be allowed 
the benefit of any payment which 
may have been made on the judg- 
ment before recovered; and the 
judgment of the court, if against 
the defendant or defendants, shall 
be that the plaintiff recover of such 
defendant or defendants, together 
with the defendant in the former 



judgment, the amount of his debt 
or damages, as the case may be; 
and on such judgment, execution 
may issue against all of the defend- 
ants, as in other cases. The judgment 
shall not be for a greater amount 
than the original judgment, and 
interest thereon, from the time of 
rendering the same. Rev. Stat., 
Chap. 79, ^ 47, £ 12. 

1 Rev. Stat., Chap 24, IT 166, § 52. 

s People v. School Trustees; 111 
111., 171. 

'Renwick v. Hall, 84 III., 162; 
Mendotta v. Thompson, 20 III., 197; 
WiUiams v. Bank of Illinois, 1 Gilm. 
(111.), 667. 

4 As to proceedings in the nature of 
a quo warranto to test the legal ex- 
istence of a pretended corporation, 
see ante, § 1125. 
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§ 1168. (f) Against bail — It is especially provided by 
statute in this State that proceedings by scire facias against 
bail in civil cases shall not be allowed in any court of record,' 
except possibly in cases of appeal from Justice's Courts in 
certain cases as will be made to appear in the next suc- 
ceeding section.' The scope of this work has hereinbefore 
been limited to civil cases in courts of record, but in order to 
make this article complete it is deemed best to include the 
proceeding by scire facias against bail in criminal cases, inas- 
much as the proceeding itself is not a criminal proceeding. 

• The statute provides that when any, person who is accused 
of any criminal offense, shall give bail for his appearance and 
such person does not appear in accordance with the terms of 
the recognizance, the court shall declare such recognizance 
forfeited, and the Clerk of the court shall thereupon issue a 
scire facias against such person and his sureties for the pay- 
ment of the recognizance, which scire facias shall be served 
by the Sheriff of the county where the court is held, upon 
such person and his sureties, by reading the same to the 
defendants named in such scire facias, at least five days 
before the first day of the term to which the same is return- 
able; and in case the person aforesaid cannot be found by the 
Sheriff, he shall make return of that fact to the court. The 
court shall, thereupon, enter judgment by default against the 
defendants for the amount of the recognizance, unless defend- 
ants shall appear and defend such cause; and if the defendant 
shal appear and interpose a defense, then the cause shall be 
tried in the same manner as other causes of like nature, after 
any such recognizance shall be declared forfeited, as aforesaid. 
Before judgment, the court may, in its discretion, set aside 
such forfeiture, upon the accused being brought or coming 
into court, and showing to the court, by affidavit, that he was 
unable to appear in court according to the terms of the recog- 
nizance, by reason of sickness or some other cause, which 

• ^re S fa C L? aP- ^ I ^ § % and ** form ° f writ is given 

civil T?r? r. aU ln thereiD - ^v. Stat., Chap. 79 31, 

^ivu cases in a Justice's Court is S 6 

especially provided for by statute 



Digitized by Google 



§ 1I6S -] SCIEE FACIAS. I359. 

shall satisfy the court that the accused had not been guilty of 
any laches or negligence; Provided, no such forfeiture of a 
recognizance shall be set aside until the accused shall pay the 
costs of such recognizance. 1 

NO. 381.-FORM OF WRIT OF SCIRE FACIAS AGAINST BAIL.* 
State of Illinois^ } 

County. ) The People Qf the state Qf ininoi8) 

To the Sheriff of said County, Greeting:— 

Whereas C. D E F , and G 

heretofore to wit, on , in their own proper nersons 

TbetdZ J t th f e j ° intIy aDd 8everaUy »<*"owledged themselves 

to be indebted to us xn the sum of dollan, to be levied upon their 

respect^ goods, chattels, lands and tenemente, aa the law direct*, ye up 

coV^r^Z at » ^ ° ° wh0 (here 

Z\ ™ a named . m theb °nd> as by the record of the said recognizance 

w^d~ u i n in th °e ur d co t™ fuUy t aithough ^ 

a- term of our 8aid cour t in such 

thesJdP 88 WGre * hereu P° n had in our «*id court, in that behalf that 
but o» m ; n ' ; 'a - - : - - was three tim es solemnly called in open court, 

and G mad6 d6fault and the said E 

solemniv V^ 11 "'; WG / e ^ then and the re likewise three times 
solemnly called and required to bring into court the body of C 
^ » and yet they, the said E F.... and G 

bodvofVhJ 5116 ^ al8 ° madG defaUlfc aDd failed fc0 brin S mto court'the 
consider^ V D and thereu P°» it was then and there 

shoiiM Z T ad J ud ^d by order of said court the said recognizance 

T.^ tek ^for and declared forfeited and the writ of scire facia* 

should issue m that behalf against the said C D , E._. 

a# 11* ' '• ' and G " H as by the record and proceedings there- 

w m ° Ur 8aid C0Urt more fullv appears. 

We do therefore hereby command you that you summon the said 
■ • - • ' E — - F - - - - » and G . ... H . . . . , that they be before our said ... . 
court at the court-house in .... in said county on the ... . day of to 
suow if they have or know, or if either of them has or knows, of anything 
co say for themselves or himself, why execution should not be awarded 
against them upon said recognizance so declared forfeited as aforesaid for 
me sum of money therein mentioned. 

And have you then and there this writ with an indorsement thereon in 
wnat manner you shall have executed the same. 

,-. ^ Witness O P , Clerk of our said court, and 

\ Seal of ) tne Seal thereof, at aforesaid, this day 

( the Court. \ of , A. D 

V y ' O P , Clerk. 

J Rev. Stat., Chap. 38, If 310, § 17. facias on a forfeited recognizance 
a model for a writ of scire to appear before a Justice of the 
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To comply with the statute it is necessary that a judgment 
of forfeiture should be entered before the scire facias is sued 
out. Such judgment or forfeiture is not a judgment for a sum 
of money, but, nevertheless, it is a judgment and a prerequisite 
to the suing out of a scire facias to call the sureties to show 
why judgment should not be awarded against them for a sum 
of money equal to the amount of the recognizance and the same 
to be followed by execution. 1 

The scire facias, filling the office both of a process and a 
•declaration, it is necessary to show by proper averments that 
the recognizance was taken by virtue of an order of court, 8 
upon an indictment of the principal by the grand jury at the 
term of the court named in the recognizance, 3 and that the 
recognizance and the forfeiture thereof has become a mat- 
ter of record. 4 A recognizance taken bv a Judge at 
chambers does not become a record upon which a scire facias 
may issue until it is properly certified and filed. 6 Further- 
more, the averments, as to the conditions of the recognizance 
must not vary from the terms of the recognizance itself. * The 
rules regarding variance in the averments of declaration will 
apply.' 

In defense, the sureties on the recognizance may show that 
their principal has surrendered himself, 8 or any matter or 
condition that will release them from their obligation. They 
cannot, however, plead duress of their principal, in discharge 
oi his liability; 9 nor that their principal was a soldier, 
soldiers are not exempt from punishment bv the state courts 
tor a violation of its criminal laws. 10 

The sureties may, on motion, before final judgment on scire 

vTelr^rn fa Gengridl * Landis v « Peo P^ 39 111., 79; 

t^Z& JE , ' * Forfurther OampbeU v. People 22 111., 234; 

^ pW?e z Y v B1 r Shadley v - peopie ' 17 k < 25s - 

People i 6 IU iTn " 86; VaDCl1 V ' 4 ***** v - Peo P^ 27 111., 190. 



Mix * v ~ i « * Reese v. People, 11 111. App. 

Mix v. People, 29 111., 196; fc 



xi i. , iyo; 346. 

%TwJ°: P '% ??, m " ^ Pe0 " ' V °>- I. 5 487. 



Reese v. People, 11 111 34 a « Vr . ^ 

People v. 0'L; D , 4 111 303 ■ v"**™ 1"°^ 39 IU " Uh 

' * A A11 -« 3Ud - 10 Huggins v. People, 39 111., 241. 
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facias show that they were unable without their fault and by 
the act of God to surrender their principal and be exonerated 
and discharged by the court, with or without costs, as the 
court may deem equitable. 1 

No final judgment can be entered against both principal 
and bail, where the principal has not been served, unless his 
appearance has been entered, or unless other statutory pro- 
visions have been complied with, which will make him liable 
on default.' 

§ 1169. (g) Against sureties on bond of appeal from 
Justice's Court. — The provisions of the statute in this regard, 
as here given, are according to the act relating to Justices, as 
it existed prior to the revision of the same in 1895. This par- 
ticular section of the statute is omitted from the revision of 
1895 and inasmuch as there is doubt at the present time 
whether the same was intentionally omitted and for that 
reason repealed, or whether the same was intended to con- 
tinue because of not being specifically repealed, the same is 
herein given to be available or not according to some future 
decision of a, competent court in this regard. 

The statute provides that where an appeal has been taken 
from the judgment of a Justice of the Peace and the appeal is 
dismissed for want of prosecution, or the court is satisfied 
that the appeal was prosecuted for the purposes of delay, the 
court to which the appeal is taken is 'empowered by statute to 
render judgment against the appellant, at the election of the 
appellee for the amount of the judgment from which the 
appeal is taken, together with damages, not exceeding ten 
per cent on the amount of the judgment. And thereupon 
the appellee shall be entitled to a scire facias against the 
sureties on the appeal bond in such case, and such writ of 
scire facias shall be made returnable at the next succeeding 
term of said court, and if served ten days before the com- 
mencement of such term, and unless sufficient cause be shown 
• by such sureties, the court shall render judgment against such 

1 Rev. Stat., Chap. 38, ^ 312, § 19. 2 Lytle v. People, 47 111., 422. 
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Findpap" am ° Unt ° f ^ iud ^ ment rendered a g ain ^ their 

NO. ^-FORM OF WRIT OF SCIRE FACIAS AGAINST SURETIES 

ON A BOND OF APPEAL FROM. JUSTICE'S COURT. 
State of Illinois, ) 

[ ss. 

.- County. ) 

The People of the State of Illinois. 
To the Sheriff of said County, Greeting:— 

Whereas, at the term of th* o . * 

held in and for the county of Stet^f tT V"":;" T?' 

day of a t» ' Illinois, to wit: On the 

ting at the "co'urt" house in ""V" ° 0Urt ' then j udiciaU y 9it " 

Dlainfiff h„ fho • j in said county, A B 

judgment ' 8m6n !, T 0on8iderati on »f our said court, recover a 
act^n hrought ^^4^^™^--^ ^ 

said apS' an Tbefor«T ^ WhereM at the time ° f «•«»««"• 
saiddXnaknfc * n 6 ,ODO£ judgment in this court the 
A d' ""m" •'; ' dld ' on, to wit ' the day of 

by C d ' * 11 coste ^casioned by said appeal, executed 

appear before said"" * found iu y° ur count r. penally to 

next term thereof t« hi V'ij ^ county on the first day of the 

county on ST? * * £ t "* ^ h ° U86 in in 

knows any thine tnM.^' ° » A. D , to show if he has or 

against him fofth.^'"^' 7* jud * meDt ^ould not be rendered 



against him for oX, *. * , ' 7 judgment should not be rendered 

t our said court shall 

n and there this writ 

ive executed the san* 

Witness O p r , w , , 

Clerk of our said court, 



Seal of ) n _ j , , » v^iciik ui our saia court, 

thrcourt. ^ ^ thereof • a * at said county this 

~, } ---day of >A . D 



O P , Clerk. 

1 Rev - Sfca t- Chap. 79, if 181, § 71 . 
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§ 1170. (h) Against a garnishee. — The statute in relation 
to garnishment provides that if the garnishee shall fail to 
appear and make discovery, as required, the court or Justice 
of the Peace, may enter a conditional judgment against the 
garnishee for the amount of the plaintiff's demand (the judg- 
ment against the original defendant), and thereupon a scire 
facias shall issue against such garnishee, returnable, if the 
proceedings be in a court of record, at the next term of court, 
or if before a Justice of the Peace, within the same time as 
other summons from Justices of the Peace commanding such 
garnishee to show cause why such judgment should not be 
made final. 1 

If the garnishee shall become a nonresident, or shall have 
gone out of this State, or is concealed within this State so that 
the scire facias cannot be served upon him, upon the plaintiff 
or his agent filing affidavit, as in cases of non-resident defend- 
ants in attachment, such garnishee may be notified in the 
same manner as such nonresident defendants, and upon such 
notice being given he may be proceeded against in the same 
manner as if he had been personally served with such scire 
facia*. 9 

If the garnishee, being served with the process or notified 
as above directed, shall fail to appear and make discovery in 
the manner required by law, the court or Justice of the Peace, 
shall confirm such judgment to the amount of the judgment 
against the original defendant and award execution for the 
same and costs. If such garnishee shall appear and answer, 
the same proceedings may be had as in other cases. " 

1 Rev. Stat., Chap. 62, ^ 8, § 8. 8 Rev. Stat., Chap. 62, U 8, § 8; 

s Rev. Stat., Chap. 62, IT 9, § 9; Williams v. Vanmeter, 19 111., 293; 
Ante, Vol. I, § 338. Cariker v. Anderson, 27 III., 358. 
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NO. 383.-FORM OP WRIT OP SCIRE PACIAS AGAINST A 
GARNISHEE. 

Sta'te op Illinois, i 

jss. 

The People of the State of Illinois. 



.County 



Whereas at the . . ° f County ' G™eting:- 

tne year, A. D ""inX^Zi? — — -- Court of county in 

C D ' J d ^!™. eD * Wa8 , rendered in by said court against 

f ^ » defendant, m favor of A r i • 

for the sum of dolla ; nd " B . . .plaintiff, 

summoned as <tarnish«> „f ,k« • j , ' I " " V having been duly 

solemnly caUeTZ iTai^H ? ^danl and the same having been 
-hat lands. tenemlVtl^haS ° D ^ M affi ™ atio » 

said defendant wereTn ^ u' m ° Dey8 * oredite and effects of the 

trol, or what monevs or Z ^' char «° or P°»essi°n, or under his con- 
as required by uracondS„ r y T e ° Win * t0 ^d defendant, 

was by said court nZt^Zj^T *" ?" ab ° Ve ^amount 
to be issued. """to"* against said garnishee, and this writ ordered 

Nowxh^^ MHANDYouthatyou 

Court of V ^^T^ 7 *° * aDd W« bef ™ *• 

court house in"" °"/ e next term the ™* to be holden at the 

then and there"to" show if h« f 0UB * 1 0B the -- of next, 

why judgment should not be en^T 7 to say for himself, 
return of this writ. 6d agamst him u P on execution and 

^^^tZ^^^J^ endorsement thereon, in 
' ' ^ Witness O p ~, 

j Seal of ) onH f u 0 J " "1" li m ' Clerk of our court, 
lj_he_Court^} ^ ther «°^t at said county, this . 



O. 



Clerk. 



fJ^*2Z^ m - mWt <^'^ P™ eedi »o- to- 
common la, ZZlrY a ° iaS ^ DOt » tbe 
the office of' both? StatUt ° ry - The wit P erforms 
ments ofa suffictnt "T ^ a decla ™tion. ■ The aver- 

as prescribe dfnT no rr mUSt be raade in ^ writ 

The slntnt n « deda »twn need be filed.' 

of an urn C'e 'e^ ^ fa the 

ments', d„T y eV^uS T ^ """^ on lands <™l\ene- 

installmeni and £ list "h'Tf' 1 ' ^ * the ™' ment be b ^ 
the last shall have come due, it shall be law 

1 ^nte, §1102. 

2 Rev. Stat, Chap. 110, «ff 27, § 26. 
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fill for the mortgagee, his assigns, on his or their executors or 
administrators, to sue out a writ of scire facias from the 
Clerk's office of the Circuit Court of the county in which the 
said mortgaged premises may be situate, or any part thereof, 
directed to the Sheriff or other proper officer, of any county 
or counties where the defendants, or any of them, may reside 
or be found, requiring him to make known to the mortgagor, 
or, if he be dead, to his heirs, executors, or administrators, to 
show cause, if any they have, why judgment should not be 
rendered for such sum of money as may be due by virtue of 
said mortgage ; and upon the appearance of the party named 
as defendant in said writ of scire f arias, the court may pro- 
ceed to judgment as in other cases, but if said scire facias be 
returned nihil, or that the defendant is not found, an alias 
scire facias may be issued. 1 The persons to be made parties 
in a proceeding by scire facias to foreclose a mortgage is gov- 
erned by the rules controlling actions at law.* The proceed- 
ing may be begun in the name of the mortgagee himself and 
if the mortgage has been assigned a proceeding may be 
brought in the name of the mortgagee for the use of the as- 
signee. 8 The statute provides that the proceedings may be 
against the mortgagor, or, if he be dead, against his heirs, or 
executors. If the proceeding be begun against the executor 
or administrator, the heirs of the deceased mortgagor are not 
necessary parties. 4 



NO. 384.— FORM OF A WRIT OF SCIRE FACIAS TO FORECLOSE A 
MORTGAGE. 6 

State of Illinois, ) 

[-88. 

County. ) 

The People of the State of Illinois, 

To the Sheriff of ...County, Greeting:— 

Whereas, A B , by R S , his attorney, ha* 

filed in the Clerk's oflice of our Court, in and for the said county, 

1 Rev. Stat., Chap. 95, *T 17, § 17. 4 Rockwell v. Jones, 21 III., 279. 

2 Ante, VoJ. I, §§ 12, 26, 33 and 41. 6 Compare Woodbury v. Manlove, 

3 Winchell v. Edwards, 57 111., 41; 14 111., 212; Mitcheltree v. Stewart^ 
Camp v. Small, 44 111., 37; Bourland 2 Scam. (111.), 17. 

v. Kipp, 55 111., 376. 
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a certain deed of mortgage, which said deed of mortgage is duly executed 
and recorded in the recorder's office in and for the said county and State, 
according to the statute in such case made and provided, which said deed 
of mortgage is in the words and figures following, to wit (the mortgage 
may be here set out in hoec verba 1 or the recitals of tlie mortgage, acknowl- 
edgment, etc., may be set forth in substantial averments.) 

And whereas, by virtue of the said deed of mortgage and the conditions 
therein contained, and according to the tenor and effect of the promissory 

notes and obligations in said condition recited, it appears that C 

D is indebted upon the said deed of mortgage to the said A 

B in the sum of dollars, together with interest thereon at 

the rate of per cent., according! to the tenor and effect of said notes 

and accounts and according to the provision of the statute in such case 

made and provided; and that the said C D has wholly failed 

to pay the said sum, or any part thereof, according to the tenor and effect 
of said deed of mortgage and the notes and obligations therein recited, 
although often requested so to do. 

And whereas, A B , by R S , his attorney, 

has filed in said Clerk's office a praecipe directing a writ of scire facias to be 

issued upon said deed of mortgage against the said C D , 

directed to the Sheriff of county aforesaid, returnable to the next 

term of our said court. 

We do therefore hereby command you to summon the said C 

D ,ifhe shall be found in your county, personally to be and appear 

before the said ..court of county on the first day of the next 

term thereof, to be holden at the courthouse in , in said county on 

the day of next, then and there to show, if he has or knows 

of anything to say for himself, why judgment should not be rendered 

against him in favor of the said A .... B , upon the deed of 

mortgage aforesaid for the said sum of dollars, together with the 

interest, as aforesaid, which appears to be due and owing to him by virtue 
of the said deed of mortgage and the conditions therein contained and 
according to the tenor and effect of the notes and obligations therein men- 
tioned and expressed. 

And have you then and there this writ, with your return hereof, in 
what manner you shall have executed the same. 

^ Witness O P , Clerk of our said court, 

\ Seal of ) and the seal thereof at in said county, 

I the Court, f / this day of , A. D 

» ' O P Clerk. 

1 It is well to include an averment out it. Micheltree v. Stewart, 2 
of an acknowledgment and record, Scam. (111.), 17. 
although the writ will be good with- 
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§ 1172. Same — No declaration need be filed — Form of 
scire facias. — The writ of scire facias in proceedings to 
foreclose a mortgage, like in other proceedings, performs 
the office of both a summons and a declaration. 1 Therefore, 
no declaration need be filed in the cause ; a but the averments 
constituting the cause of action must be set forth in the scire 
facias itself.' It is sufficient to set out a copy of the mort- 
gage with a certificate of acknowledgment and of record an- 
nexed after averring that the mortgage was acknowledged or 
recorded, or averring that default had been made in the pay- 
ment of the money mentioned therein, where it appears 
from the mortgage that the money was to have been paid 
before the issuing of the writ. 4 

§ 1173. Same — Service of the writ — Publication. — Upon 
the scire facias being sued out it is to be delivered to the 
proper officer for service and the presumption of the law is 
that it is delivered to the officer when issued. 6 

A writ of scire facias should be served personally upon the 
defendant. 6 But where, for some reason, personal service 
cannot be made, the statute has provided substitution of 
service by publication as follows : 

If the defendant is a nonresident, or hath gone out of the 
state, or on due inquiry cannot be found, or is concealed 
within the state, or evades the service of process, the plaintiff 
or his attorney may file affidavit in the same form as in like 
cases in chancery and notice to the defendant may be given 
by publication and mail in the same manner as provided by 
statute for notice in like cases in chancery. 7 



1 McFadden v. Fortier, 20111., 509; 
ante, % 1162. 
8 Rev. Stat., Ch. 110, ^ 27, §26. 

3 Osgood v. Stevens, 25 III., 89. 

4 Mitchell v. Stewart, 2 Scam. 
(111.). 17. 

5 Chickering v. Failes, 26 111., 507. 
8 McCoutrie v. Davis, 7 III., 298. 
Where a husband and wife en- 

dorse upon the writ their written 
acknowledgment and pray the 
ST 



court to enter their appearance 
accordingly, service is of undoubted 
sufficiency. Russell v. Brown, 41 
111., 183. 

' Rev. Stat., Chap. 95, If 18, § 18; 
Rev. Stat., Chap. 110, U 27, § 26. 

The service of a scire facias may 
be made by a special deputy who 
has not taken an official oath, but 
the statute requires that a return of 
a writ made by a special deputy 
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A return of the writ of scire facias to foreclose a mortgage 
must show upon whom it was served or it will not support a 
default judgment. 1 

§ 1174. Same— Defenses to the proceeding. 5 — A proceed- 
ing to foreclose a mortgage by scire facias is strictly a pro- 
ceeding at law governed by the rules and practice of the 
common law, and not by equity rules. 3 A party is not com- 
pelled to foreclose his mortgage in equity. 4 But all. the re- 
quirements of the statute must be complied with, or the court 
will not get jurisdiction. For example a court depends for 
its jurisdiction upon the mortgage having been given to secure 
the payment of money and not merely to secure the delivery 
of property, or the performance of some other act; 6 upon the 
entire amount of the mortgage being due ; a and upon the mort- 
gage being duly executed and recorded. 7 If it is not duly 
acknowledged it cannot be foreclosed by scire facias.* Pleas 
of non est factum and nul tiel record will put in issue only the 

shall be verified by his affidavit, the debt secured by the mortgage, 

This is the only oath which the and as to the residue, his liability 

special deputy is required to take, was merely secondary and could 

Coursen v. Hixon, 78 111., 339. only accrue in the event of nonpay- 

A scire facias not. served until ment by other parties and notice 

after the return day is void. Hitch- will not prevent the mortgage from 

cock v. Haight, 2 Gilm. (111.), 603. being foreclosed by scire facias. 

1 Belingall v. Gear, 4 Dl. (3 Scam ), RusseU v. Brown, 41 HI., 183. 

575. Further as to what constitutes 6 Carroll v. Bailance, 26 HI., 9; 

a sufficient return, see Rockwell v. Osgood v. Stevens, 25 111., 89. 

Jones, 21 III., 279. The fact that the last installment 

9 The defendant may plead or set- is due and unpaid should be averred 

off in defense, and be allowed to set- in the petition. Osgood v. Stevens, 

off any demand in his favor, in the 25 111. , 89. 

same manner, and the same rule If only an installment is due some 

shall apply thereto, as if the suit other remedy must be employed, 

were in any other form of action. Carroll v. Bailance, 26 III. , 9. 

Rev. Stat., Chap. 95, ^ 20, § 20. 1 Alvis v. Morrison, 63111., 181. 

8 Chickering v. Failes, 26 111. ,507; * Kenosha, etc., R. R. Co. v. Sperry, 

Tucker v. Conwell, 67 111., 552. 3 Bias. (U. S.), 309. 

4 Cottingham v. Springer, 88 111. , If the mortgage has been assigned 
90. it is not necessary that the assign- 

5 McCumber v. Gilman, 13 111., ment should have been acknowl- 
542. edged. Honore v. Wilshire, 109 111., 

The fact that the mortgagor was 103. 
primarily liable for only a part of. 
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execution and registry of the mortgage. 1 No defense can 
be interposed except those showing that the mortgage never 
was a valid lien or that it has been discharged or released. 3 
The proceeding is not an "action" in such sense as to per- 
mit a plea of usury to be interposed under the statute relating 
to usury. 3 ° 

§1175. Same— Judgment — If the defendant appearand 
plead, or set up any defense, or make default, after having 
been served with scire facias, or notified as aforesaid, the court 
may proceed to give judgment with costs for such sum as may 
be due by said mortgage, or appear to be due by the plead- 
ings, or after the defense, if any be made. 4 

The proceedings by scire facias to foreclose a mortgage are 
purely proceedings in rem. Therefore a personal judgment 
cannot be entered against the mortgagor, nor will the judg- 
ment entered create a lien upon any other property than that 
included in the mortgage. The judgment on scire facias 
must be a judgment in rem." 

The purchaser cannot maintain a possessory action until the 
foreclosure is complete and the time of redemption has ex- 
pired; because until that time the relation of mortgagor and 
mortgagee has not terminated. 6 However, a foreclosure by 
scire facias cuts off all right of redemption except that given 
by the statute. 7 

A judgment of foreclosure on scire facias and sale of the 
premises cannot be collaterally attacked by a stranger, nor 
can it be defeated by errors and irregularities in the proceed- 
ings which do not affect the jurisdiction of the court. 8 

§ 1176. Same— Special execution— Lien.— The mortgaged 
premises may be sold to satisfy any judgment the Sheriff in 

2i^ 0dbUI7 V ' Manlove - 14 IU » 213; McFadden v. Fortier, 20 111., 

*28 gerald v * Forre stal. 48 111., 509; White v. Watkins, 23 111., 480; 

* j ' Osgood v. Stevens, 25 111., 89; State 

Carpenter v. Moers, 26 111., 162; Bank v. Wilson, 9 111., 57. 

vvnite v. Watkins, 23 HI., 480. • Rockwell v. Servant, 63 111., 424. 

^ Carpenter v. Moers, 26 III., 162. 7 Matteson v. Thomas, 41 111., 110. 

s W fi! 8 **' Chap * 95 ' ^ 19 ' § 19 ' 8 McCormick v. Boer, 122 111., 573; 

Woodbury v. Manlove, 14 111., Swiggart v. Harber, 5 111., 364. 
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such action may recover, and the court may award a special 
writ of fieri facias for that purpose, to the county or counties 
in which said mortgaged premises may be situate, and on which 
the like proceedings may be had as in other cases of execution 
levied upon real estate ; provided, however, that the judgment 
aforesaid shall create no lien on any other lands or tenements 
than the mortgaged premises, nor shall any other real or per- 
sonal property of the mortgagor be liable to satisfy the same ; 
but nothing herein contained shall be so construed as to 
affect any collateral security given by the mortgagor for the 
payment of the same sum of mon ey 7 or ji .nyi.Rarl JJiejeof^^ 
secured by the mortgaged deed*/ '~~ 

§ 1177. Pleadings in scire facias proceedings generally. 

— No declaration is generally required in this state in pro- 
ceeding by scire facias for the reason that the writ answers 
the purpose not only of a summons, but of a declaration as 
well. 3 

While a proceeding by scire facias is not considered to be 
an " action" in all its phases, yet it is generally considered 
to be in so much an action, that, where the defenses are not 
specially prescribed by the statute of the state, the defendant 
may be governed by the practice under the common law and 
old English statutes, which have become a part of the com- 
mon law in this State.' 

In proceedings by scire facias on a recognizance a plea of nid 
tiel record is a good and sufficient plea ; but the plea of md 
tiel recognizance is insufficient. 4 Likewise a plea that the pris- 
oner died after the forfeiture and before judgment on scire 
facias issued thereon may be pleaded by the sureties. 6 So, 
too, a plea that the prisoner was dead at the time he should 
have been produced is a good defense; 8 but to be a good plea 

1 Rev. Stat., Ch. 95, ^ 21, § 21; 3 2 Tidd's Pr. , 1128-1131. 

ante, § 1175. ■» Mooney v. People, 81 111., 134. 

" Reitzel v. People, 72 111., 416; 5 Mather v. People, 12 111., 9. 

Connor v. People, 20 111., 481; see 6 Mix v. People, 20 111.. 481. 
ante, § 1163, "To Revive a Judg- 
ment," and ante, % 1171, 4 'To Fore- 
close a Mortgage." 
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it must state the time of the death of the prisoner. 1 And the 
burden is upon the defendant under such a plea to establish 
the death of the principal. 3 
A surety or sureties cannot plead duress of the principal.' 



NO. 385.-FORM OF PLEA OF NUL TIEL RECORD IN SCIRE 
FACIAS. 4 

In the Court of County. 



vs. y Scire facias. 



And the said C D , by V W , his attorney, 

(or "in his own proper person" if he appears in person), comes and 

defends, etc., 5 and says that the said A B ought not to have 

his execution against the said C D or the (damages), costs 

and charges aforesaid because he says* that there is no such record of 

recovery against him, the said C D at the suit of 

A B , in manner and form as the said A B 

has complained against him, and this he is ready to verify, wherefore he 
prays judgment if the said A B ought to have his execu- 
tion aforesaid, etc. 

V W , his attorney. 6 



NO. 386.— FORM OF PLEA OF PAYMENT IN SCIRE FACIAS. 
(Proceed as in preceding Form to *.) 

That the said C D , after the recovery aforesaid, and 

before the issuing of the said writ, to wit, on , paid to the said 

A B , the sum of dollars in full satisfaction and 

discharge of the said judgment and this he is ready to verify, wherefore, 
etc. 

(Conclude as above.) 



1 People v. Watkins, 19 111., 117. 

3 People v. Meacham, 74 111., 292; 
See further as to defenses to scire 
facias against bail, ante, § 1168. 

8 Huggins v. People, 39 111., 241. 

4 As to the general rules of law 



governing pleas and the forms 
thereof, see ante, Vol. I, 651-720. 

5 As to " Full Defense," here 
omitted, see ante, Vol. I, § 669. 

6 Further as to pleas in general, 
see ante, Vol. I, § 651. 
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f NO. 387.— FORM OF PLEA OF DEATH IN SCIRE FACIAS. 
(Proceed as in No. 385, to *) 

That the said E F in the said judgment mentioned before 

the issuing of the said writ of scire facias (or before the entry of judgment, 
oi' "at the time he should have been produced died" or "was dead") which 

said death occurred, to wit, on at and this he is ready to 

verify, wherefore, etc. 

(Conclude as in ante, No. 385.) 

1 1178. Judgment in scire facias proceedings generally 
— Damages — Costs. — No damages were recoverable in scire 
facias at law for delay of execution and the parties were 
secondly not entitled to costs until the statute 8 and 9 William 
III, Ch. 11, § 3, upon which our own statute is modelled. 1 
The statute of this State provides that "in all suits upon any 
writ of scire facias, the plaintiff obtaining judgment, or an 
award of execution, after plea pleaded, or demurrer joined 
therein, shall recover his costs of suit. If the plaintiff shall 
be nonsuited, nonpros' d, or suffer a discontinuance, or a ver- 
dict shall pass against him, the defendant shall recover his 
-costs.'" It must be remembered, however, that no costs can 
be recovered against executors or administrators prosecuting 
in the right of their testator or intestate.' 

The form of the judgment in scire facias on an appeal bond 
should not be for a sum of money, but that the plaintiff have 
execution for the amount of the judgment and costs in the 
case appealed as recited in the writ of scire facias.* The 
judgment record in scire facias proceedings, where there is no 
bill of exceptions, consists of the writ, the plea, the verdict of 
the jury where the case is tried by jury, or the finding of the 

1 The English statute provided have execution for the same by 

"that in all suits upon any capias ad satisfaciendum, fieri 

writ or writs of scire facias facias, or elegit" with a provision 

the plaintiff obtaining an award that the statute shall not extend to 

of execution after plea pleaded, executors or administrators. 2 Tidd's 

or demurrer joined therein, shall Pr., 1132. 

recover his costs of suit; and if 9 Rev. Stat., Chap. 33, ^ 14, $ 14. 

the plaintiff shall become nonsuited, 3 Rev. Stat., Chap. 83, «[ 7, § 7. 

or suffer a discontinuance; or a ver- 4 Straus v. Oltusky, 62 111. App., 

diet shall pass against him, the de- 660. 
fendant shall recover his costs and 
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court where the case is tried by the court without the inter- 
vention of a jury. 1 

§ 1179. Execution in scire facias proceedings. — The ex- 
ecution in scire facias is governed by the award of it, which 
award and execution is generally indicated by the special 
statute under which the proceeding is to be had as herein- 
before indicated. Since, by our practice, an execution by capias 
ad satisfaciendum is almost entirely abrogated, many of the 
complications known in the English practice in connection with 
execution in scire facias do not here arise, but it may be stated 
that when there is an award of execution against bail, who 
have been jointly and severally bound, the plaintiff may sue 
out an execution against either or all of them. In scire facias 
to revive a judgment, the execution will issue upon the judg- 
ment as revived, and be governed by the rules governing 
executions in other cases. An execution issuing upon a judg- 
ment of foreclosure is special and governed by the special 
provisions of the Statute as above indicated. 8 

' Straus v. Oltusky, 62 111. App., 1 Ante, § 1176. 
«60. 
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1182. Submission to arbitration at 
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in suit. 

1188. Submission to arbitration 
under the statute— In suits 
pending. 

1184. Effect of submission and of 

award. 

1185. Who may be chosen as an 
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1187. Arbitrators must be put on 
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§ 1189. Requisites of the award- 
Form— Publication. 

1190. Filing award in court on 

non-compliance of other 
party. 

1191. Judgment on the award. 

1192. Enforcement of judgment if 

other than for the payment 
of money. 

1193. Setting aside award for 

fraud, etc. 

1194. Correcting award in regard 

to irregularities in form, 
etc. 

1195. Time to make motion to set 

aside, modify, etc. 

1196. Effect of setting aside 

award. 

1197. Review of arbitrations and 

awards. 



§ 1180. Origin and nature. — There is a proceeding of very 
ancient origin, known as " arbitration, " which is a mode of 
settling disputes by agreement of the parties to refer them to 
the decision of one or more different persons called arbitra- 
tors. 

Blackstone says "arbitration is where the parties injuring 
and injured, submit all matters in dispute, concerning any 
personal chattels or personal wrong, to the judgment of two 
or more arbitrators, who are to decide the controversy. This 
decision is called an award, and thereby the question is as 
fully determined, and the right transferred or settled, as it 
could have been by agreement of the parties, or the judg- 
ment of a court of justice, and experience having shown 
the great use of these peaceable and domestic tribunals, espe- 
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aa% in settling matters of account, and other mercantile 
transactions, which are difficult and almost impossible to be 
adjusted on a trial at law, the legislature has now established 
the use of them, as well in controversies where causes are 
depending, as in those where no action is brought." 1 The 
words of the great commentator apply as aptly now and in this 
State as they did in England two hundred years ago, for it is 
said there is scarcely an exception to the rule that all actions 
at law, or in equity, or causes in action, may be referred to 
arbitration. 9 And that an award is the decision or judgment 
of the arbitrators on matters submitted to them to be decided, 
whereby a duty is imposed to be performed by one or more of 
the parties who have so submitted such matters for arbitra- 
tion.' And that an award has the force of an adjudication, 
and effectually concludes the parties from litigating the 
same matters anew.* Where, however, arbitrators consider 
and pass upon matters not embraced in the submission, their 
award can have no binding force, because their jurisdiction is 
limited to the matters included within the submission. All 
things which are done by arbitrators outside of and beyond 
the authority of the submission are void. 5 The ' < consider- 
ation " upon which a submission to arbitrate rests is the mut- 
ual promise of the parties. Having mutually agreed to the 
settlement of the matters of difference between them in such 
manner, an award made in pursuance thereof will be based 
upon a sufficient consideration and will not be set aside. 8 

That an award may be binding it must comprehend all the 
matters submitted, which are named in the submission. 7 It 
will be presumed, however, on a general submission until the 
contrary is shown, that the award is sufficiently comprehen- 
sive and that nothing was referred or submitted to arbitration 

«n^n «r r 1 ! fereDCe to fche 8t atute, 9 < Rogers v. Holden, 13 111., 293; 

^10 Wl lUamIII,Chap.l5CA.D. see port, $ 1184. 
1698), see 3 Bla. Com., 16. * Sherfy v . Graham, 72 111., 158. 

uerrish v. Ayres, 3 Scam. (111.), • Burnside v. Potts, 23 IU., 41 



3 m , . Further as to setting aside an 

592 mS V * Geny ' 53 IU ' App " award « see t> 08t > § 1193 « 



6 Burnside v. Potts, 23 IU., 411. 
urther as to setting aside 
ivard, see post, § 1193. 
1 Tucker v. Page. 69 111., 179. 
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than what is named therein. 1 And the award must be made 
in the precise manner prescribed by the submission. For 
example where two persons agreed to submit the matter in 
dispute to four persons, two to be selected by one of the par- 
ties, there is not an arbitration so as to be binding upon the 
other party.' 

§ 1181. Who can submit a matter to arbitration.— The 

parties to submit a matter to arbitration will be the per- 
son who could submit to any other binding agreement or 
confession of judgment. 8 An agent appointed for that pur- 
pose, or one having such general authority, may submit a 
matter to arbitration. 4 A general agent, however, cannot 
submit matters of his principal to arbitration without special 
authority in that behalf. An ordinary general agency does 
not confer such authority.' A partner may make a submis- 
sion of partnership matters to arbitration and may make a 
parol submission in respect to matters which do not require 
that the submission should be under seal. 8 A president and 
secretary of a corporation may submit matters to arbitration. 
But executors and administrators have no power to submit a 
claim against an estate to arbitration, so as to bind the 
estate or alter the character of the claim. 8 

§ 1182. Submission to arbitration at common law— Mat-, 
ters not in suit. — At common law, submissions to arbitration 
could be made either orally or in writing, and the award, 
though not a judgment in the strict sense of the word, was 
binding and conclusive upon the parties as to all matters con- 



1 Tucker v. Page, 69 III., 179. 

2 Williams v. Schmidt, 54111., 205. 

3 Rev. Stat., Ch. 10, ^ 16, § 16. 

4 GriBtock v. Royal Ins. Co., 84 
III., 161; Detroit v. Jackson, 1 Doug. 
(Mich.), 106. 

5 Trout v. Emmons, 29 111., 433. 

6 Haliack v. March, 25 111., 48; 
Compare Bolton v. Cowgill, 71 111., 
585. 

Evidence of ratification by part- 



ner.— The presence of a partner 
who did riot join in the submission 
to arbitration and the giving of evi- 
dence before the arbitrators, with- 
out objection at any time, is evi- 
dence that he submitted to the sub- 
mission and the firm is bound there- 
by. Haliack v. March, 25 111., 48. 

7 Fitch v. Constantine, etc., Co., 
44 Mich , 74. 

s Reitzell v. Miller, 25111., 67. 
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tained in the submission. A common law submission to arbi- 
tration is of course in regard to matters on which no suit has 
been begun and this may be done in this State if the arbitrat- 
ors act fairly, and the agreement to arbitrate is duly estab- 
lished. 1 But for greater certainty in regard to the matter 
submitted the statute provides that the submission shall 
be in writing. The words of the statute are these: < < All 
persons having a requisite legal capacity may, by an instru- 
ment in writing, to be signed and sealed by them, submit to 
one or more arbitrators in controversy existing between them 
not in suit; and may, on such submission, agree that a judg- 
ment of any court of record, competent to have jurisdiction 
of the subject-matter to be named in such instrument, shall 
be rendered upon the award made pursuant to such submis- 
sion." 9 If a submission is made under this statute it is abso- 
lutely necessary that the same be in writing and under seal.' 
And where a bond (whether under the statute or at common 
law) is conditioned that the parties will abide by and perform 
an award to be made by the persons chosen, if it be made in 
writing, under the hands and seals of the arbitrators, by a 
day stated, a declaration on such bond must aver that the 
award was made under the seals of the arbitrators, or it will 
be defective. And if the award be not made by the day 
named the parties will not be liable. 4 

Upon a submission under the foregoing section of the stat- 
ute the arbitrators shall take the same oath, and may compel 
the attendance of witnesses, and shall proceed in the same 
manner, as if the submission had been made in a cause 
pending. 6 

By the common law in submission to arbitration it was 
usual that the parties should each appoint an arbitrator 

1 Koon v. Hollings worth, 97 111., « Mann v. Richardson, 66 111., 482. 
->3; Phelps v. Dolan, 75 111., 90; • Rev. Stat., Chap. 10, ^ 17, §17. 
Ingraham v. Whitmore, 75 III., 24; Further, as to proceedings in causes 
Hallock v. Marks, 25 111., 48; Smith pending, see sections immediately 
v. Douglass, 16 111., 34. succeeding. 
Rev. Stat., Chap. 10, «T 16, § 16. 

8 Hamilton v. Hamilton, 27 III., 
*58. 
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and provided that in case they should not agree upon an award 
that an umpire should, in that event be chosen by them to set- 
tle the difference without their concurrence. When such is the 
terms of the submission the authority of the umpire to settle 
the controversy will be undoubted. If the arbitrators affix 
their names to the award it will be considered a verification 
of a truth of the recitals in the award. 1 

NO. 888. — FORM OF AGREEMENT TO ARBITRATE MATTER NOT 
IN SUIT. 

Know all men by these presents, that, whereas, a controversy is now 
existing between us, the undersigned, in relation to (here insert a statement 
of the nature of the controversy). 

We, the undersigned, do hereby submit to E F , G 

H , and I J (naming one or more arbitrators), as 

arbitrators, the said matter of controversy existing between us, and we do 
hereby further agree (if such be the agreement), that a judgment of the 

Circuit Court of the County of , Illinois, may be rendered upon and 

award made pursuant to this submission, in pursuance of the statute in 
such case made and provided (if Hiere be no agreement that a judgment 
may be entered, then the following ivords may be used: " and we do further 
hereby bind ourselves, our heirs and personal representatives, in all 
things to faithfully perform, fulfill, abide by and keep the award and de- 
termination of the said arbitrators, in each and every respect whatsoever"). 8 

A B [SEAL.] 

C D [SEAL.] 

Dated 

§ 1183. Submission to arbitration under the statute — 
In suits pending. — It is provided by the statute that when- 
ever the parties to any suit pending in any court of record 
shall be desirous and willing to submit the matter involved in 
such suit to the decision of arbitrators, an order shall be en- 
tered directing such submission to three impartial and compe- 
tent persons, to be named in such order — such arbitrators to 



1 McDonald v. Arnout, 14 111., 58. 

Power to appoint a receiver. — 
Where, in proceedings by appeal 
seeking the appointment of a re- 
ceiver, partnership accounts were 
referred to arbitrators, who in their 
award, appointed a receiver, such 
appointment was not objectionable 



after the court, by decree, confirmed 
the appointment. Gudgell v. Petti- 
grew, 26 111., 305. 

9 This condition, when broken, 
necessitates a common law action 
on the bond to procure its enforce- 
ment. 
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be agreed upon and named by the parties ; but if the parties 
are unable to agree, each shall name one and the court a 
third. 1 

The court has no jurisdiction to submit a matter to arbitra- 
tion, except in the manner indicated by the statutes. It can- 
not submit a disputed matter to less than three arbitrators, 
nor can the arbitrators proceed in any manner than that indi- 
cated by the statute.' If they do, the court will not acquire 
jurisdiction upon the award. 3 

The form of agreement to submit a matter not in suit, 3 may 
be modified to suit a case of a pending suit. It is not neces- 
sary that the court in which the cause is being tried should be 
named in the agreement. 4 

Record of the reference under the statute to arbitrators when 
any cause pending in any court of record shall be referred 
according to the provisions of statute an entry of such refer- 
ence shall be made on the record, and day shall be given to 
the parties, from time to time, until the arbitrators report, or 
they may be thereof discharged, on filing such report. 6 

§ 1184. Effect of submission and of award. — While, as be- 
fore said, an agreement to arbitrate is based upon a valid con- 
sideration and when an award is made thereunder, the same 
will be binding upon the parties, and though made as at com- 
mon law, may be enforced by suit if it fairly disposes of the 
matters in dispute and leave nothing open to controversy, 
yet a mere agreement to refer to arbitration does not deprive 
a court of law of jurisdiction to proceed in regard to the mat- 
ters of difference agreed upon to be submitted to arbitration. 6 
The common law agreement to arbitrate is revocable at pleas- 
ure of either party, and at any time before the award is made, 
notwithstanding the agreement to arbitrate is valid. But 
neither party has the power to revoke a submission when 



| Rev. Stat., Chap. 10, If 1, § 1. 

- Chickering-Chase Brothers Co. 
v. De Voll, 55 111, App., 442. 
Moody v. Nelson, 60 111., 229. 

3 Ante, § 1182, form No. 388. 



4 Seaton v. Kendall, 61 111. App., 
289 

6 Rev. Stat , Chap. 10, «T 15, § 15. 
0 Frink v. Ryan, 3 Scam. (III.), 
322. 
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made in compliance with the statute, without the consent of 
the other party. 1 The bringing of a suit upon the matters of 
difference is by implication and revocation of a prior agree- 
ment to arbitrate matters involved in the suit. 9 Likewise the 
agreement to make a second arbitration which one of the 
parties refuses to make, does by implication, abrogate the award 
made and an action will lie upon the matters originally sub- 
mitted upon the breach of the new agreement to arbitrate.' 

If the same act is to be performed before the making of an 
award and such act is not performed, the award will not be 
binding upon the matters to the agreement. 4 Or if parties- 
refuse to abide by the award to make a new agreement, this, 
will be a waiver of any rights the parties might have had 
under the award. 6 Furthermore, an abandonment of an 
award remits the party to their original rights. 8 

The conclusion which is arrived at by arbitrators is the- 
judgment of a court of the party's own choosing and in most 
respects it is similar to other judgments. It is conclusive 
upon the parties both as to the law and the facts. 7 The find- 
ing of the arbitrators, like that of a court, is regarded as 
embracing all the matters submitted to them and unless 
impeached in some manner known to the law, is conclusive of 
the rights of the parties. 8 All suits springing out of the sub- 
ject matter of the award will be thereafter barred. 9 How- 

1 Paulsen v. Manske, 126 111., 72; the arbitrator chosen by such com- 

Frink v. Ryan, 3 Scain. (4 111.), 322; pany acts in such manner as to 

Chippewa Lumber Co. v. Insurance make it to appear he is acting as the 

Co., 80 Mich., 116; Narney v. Insur- agent of such company. Niagara 

ance Co., 63 Mich., 633; Callanan v. Fire Ins. Co. v. Bishop, 154 111., 9. 
Port Huron, etc., Ry. Co., 61 Mich., 8 Paulsen v. Manske, 126 HI., 72. 
15. a Burnside v. Potts, 23 111., 411. 

When agreement not recoverable. 4 Burt v. McFadden, 58 111., 479. 
— An agreement contained in an 5 Newlan v. Lombard University, 

insurance policy, to fix values or 62 111., 195. 

amounts by arbitration can be en- 6 Eastman v . Armstrong, 26 111 , 

forced as a condition precedent to 216. 

the right to recover. The agreement 1 Pulliam v. Pensoneau, 33 111., 

can only be rescinded when the in- 375. 

surance company prevents such ap- 8 Hadaway v. Kelly, 78 111., 286. 
praisement. The company will be 9 Gerrish v. Ayres, 3 Scam. (111.), 

considered as preventing it, when 245. 
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ever, an award may be avoided by showing fraud or miscon- 
duct on the part of the arbitrators. 1 

In construing an award a court is always warranted in con- 
sidering it in the light of surrounding circumstances. a The 
arbitrators may be themselves examined as witnesses as to the 
time when, and the circumstances under which an award was 
made, and what transpired at the hearing, and as to what 
evidence was given on a particular subject, and what matters 
were or were not examined by them.' 

§ 1185. Who may be chosen as an arbitrator. — Neither 
natural nor legal disability will hinder a person from being an 
arbitrator, for every such person is at liberty to choose whom 
he likes best for his judge, and he cannot thereafter object be- 
cause of the manifest deficiencies of the person whom he has 
chosen.* A person cannot, however, act as an arbitrator 
while he is in a state of intoxication. An award so made 
should be set aside for his misbehavior and incompetency. 6 

Timely objection must be made to an arbitrator on account 
of incompetency, for if the party do not object as soon as he 
receives knowledge of such incompetency, but permits the 
hearing to proceed he will be deemed to have waived his ob- 
jections. 6 

An arbitrator should have no interest in the matter to be 
decided, and where, unknown to the parties making the selec- 
tion, the party chosen has interests which could influence him 
in favor of either of the contesting parties, he will be incom- 
petent ; but where such interests are known and not objected 
to they will not affect the action of the arbitrator. 7 

1 See post, § 1193, "Setting Aside v. Brachman, 39 Mich., 423; Perry 

or Correcting Award;" also, § 1197. v. Moore, 2 E. D. Smith (N. Y.), 82. 

' ' Review." Further as to setting aside an award. 

' Kanouse v. Kanouse, 36 IU., 439. see post, § 1198. 

'Spurck v. Crook, 19 111., 415. 'Aetna Ins. Co. v. Stevens, 48 

4 Evans v. Ives, 15 Phila. (Pa.), 111., 30; Davis v. Forshee, 34 111,, 
635; Dickinson v. Railroad, 7 W. 107; People v. Hennesey, 39 la., 
Va., 390. 192; Perry v. Moore, 2 E. D. Smith 

5 Smith v. Smith, 28 111., 56. (N. Y.), 32; Hicks v. McDonnell, 9& 

6 Brown v. Leavitt, 26 Me., 261; Mass., 459; Leominster v. Fitch- 
Noyes v. Gould, 57 N. H., 20; Robb burg R. R. Co., 7 Allen (Mass.), 38;. 
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The expression by an arbitrator, after appointment, of an 
adverse opinion will disqualify him for the arbitration and the 
award may be by him set aside. 1 

§ 1186. Duty of arbitrators— To appoint a healing — 
Continuances. — When a submission is made to arbitration 
under the statute, the arbitrators appointed in pursuance of 
such statute, or a majority of them, shall proceed with dil- 
igence to hear and determine the matter in controversy. They 
shall appoint a time and place for hearing, and adjourn the 
same from time to time, as may be necessary ; and on the 
application of either party, and for good cause, they may 
postpone such hearing from time to time, not extending 
beyond the next term of court in which the suit is pending, 
if the subject-matter be in suit.' 

§ 1187. Arbitrators must be put on oath — Form of oath. 

— At the common law it is not necessary to put the arbitra- 
tors upon oath, unless it is specially required by the submis- 
sion. 8 But upon arbitration under the statute it is provided 
that before proceeding to hear any testimony in the cause, 
the arbitrators shall be sworn to faithfully and fairly hear, 
examine and determine the cause according to the princi- 
ples of equity and justice, and make a just and true award 
according to the best of (their) understanding;" which 
oath may be administered by any officer authorized to ad- 
minister oaths. 4 However, the parties may waive the 
statutory requirements and proceed to a hearing before 
unsworn arbitrators and if they do this without objec- 
tion, they will be deemed to have waived the require- 
ments of an oath. The oath is not a jurisdictional pre- 

Rush v. Fisher, 70 Mich., 469; Chi- 2 Rev. Stat., Chap. 10, 2, § 2. 

cago, etc., Ry. Co. v. Hughes, 28 3 Kankakee & S. R. R. Co. v. 

Mich., 186; Cady v. Walker, 62 Alfred, 3 111. App., 511; Daggy v. 

Mich., 157; Bash v. Christian, 77 Cronnelly, 20 Ind., 474; Howard v. 

Ind.,290. Sexton, 4 N. Y., 157. 

1 Beatty v. Hilliard, 55 N. H., * Rev. Stat., Chap. 10, «T 3, § 3. 
429; Tabor v. Jenny, 1 Sprague (U. 
S.), 315. 
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requisite and it is not necessary that it should appear upon the 
face of the award that the arbitrators were sworn. 1 

§ 1188. Hearing — Witnesses — Subpoenas for — Compel- 
ling attendance — Oath — Contempt. — When a submission is 
made to arbitration by an agreement of parties and the body 
of arbitrators is organized in accordance therewith, it becomes 
the duty of such arbitrators to give a sufficient notice to each 
party of the time and place of hearing of matters submitted 
to arbitration. This must be done in order that the parties 
may have an opportunity to present his case by the testimony 
of witnesses and to be heard in arguments thereon. An 
award made upon an arbitration heard in the absence of one 
of the parties who has not been notified of such hearing will 
be set aside on motion of such party. 9 

The several Clerks of the Circuit Courts, and the J ustices 
of the Peace, in their several counties, may issue subpoenas 
for the attendance of witnesses before arbitrators : if any wit- 
ness, after being duly summoned, shall fail to attend, the arbi- 
trators may issue an attachment to compel his attendance, and 
the said witness shall moreover be liable to the party for re- 
fusing to attend, the same as in trials at law. 

Any one of the arbitrators may administer oaths and affir- 
mation to witnesses ; they may punish contempts committed 
in their presence during the hearing of a cause, the same as a 
court of record, and may admit depositions to be read in evi- 
dence, the same as in trials at law.' 

The arbitrators may be compelled by an order of the court 
in which any cause submitted to them shall be pending to 
proceed to a hearing thereof, and to make report without 
unnecessary delay. 4 

The arbitrators must act together for they cannot take tes- 
timony separately, unless it is by the express consent of the 

Kankakee & S. R. R. Co. v. Schmidt, 54 111., 205; Taylor v. Ves- 

Alfred, 3 III. App., 511. sel Owners' Towing Co., 25 111. 

9 Pearson v. Sanderson, 128 111., App., 503. 

88; Vessel Owner's Towing Co. v. 3 Rev. Stat., Chap, 10, IT 4, § 4. 

Taylor, 126 111., 250; Williams v. « Rev. Stat., Chap. 10, U 14, § 14. 

88 
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parties to the submission. 1 The arbitrators, by the submis- 
sion, become the judges, by the choice of the parties, both of 
the law and' the fact.' 

The award must be made within a reasonable time and 
whether it is so made, within the intention of the parties, is 
a question for the jury.' Where the submission to arbitration 
requires an award on a certain day, if it appears that the time 
was extended by the consent of both parties, an award after 
the day named will be sustained. 4 

§ 1189. Requisites of the award— Form— Publication.— 

At common law it was not a requirement that the award 
should be in writing. 6 But the statute \ requires that the 
award of the arbitrators, or a majority of them, shall be 
drawn up in writing, and signed by such arbitrators, or a 
majority of them, and that a true copy of such award shall, 
without delay, be delivered to each of the parties thereto. 8 

An award to be binding must be certain and this certainty 
is certainty to the common intent. The uncertainty must 
appear on the face of the award or by averment. An award 
is sufficiently certain where the statements are made so defi- 
nite as to be binding when stated in a contract. Every 

1 Taylor v. Vessel Owners' Tow- final decision shall entitle the pre- 
ing Co. . 25 111. App. , 503. vailing party to recover costs. Rev. 

A submission to two arbitrators, Stat., Chap. 10, *J 13, § 13. 

appointed by one of the parties, Compensation of witnesses. — 

when by agreement the matter was Witnesses shall receive the same 

to be heard by four arbitrators, to fees, for attendance at arbitrations, 

be appointed by each party, will as shall be allowed them in the Cir- 

not be binding upon the adversary, cuit Courts. Rev. Stat., Chap. 10 r 

Williams v. Schmidt, 54 111., 205. IT 13, § 13. 

2 Sherfy v. Graham, 72 111., 158. Compensation of officer, etc. — 
8 Haywood v. Harmon, 17 III. , 477. Sheriffs, Constables, Clerks and J us- 
4 Buntain v. Curtis, 27111., 374. tices of the Peace shall be entitled 
Compensation of arbitrators.— to the same fees for services per- 

Each arbitrator shall be allowed, formed, in relation to any arbitra- 
tor every day's attendance to the tion, as shall be allowed by law, for 
business of his appointment, two the like services in their respective 
dollars, to be paid in the first in- courts. Rev. Stat., Chap. 10, *J 13, 
stance by the party in whose favor g 13. 

the award shall be made, or to be 6 Denman v. Bayliss, 22 111 , 300. 

recovered of the other party with 6 Rev. Stat. , Chap. 10, H 5, § 5. 
the costs of the suit, if the award or 
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"3" bl I f intendmen ; T' be iDdul ° ed in s »PP-t of the 
r a • , aWard direCt one of two *ings to be per- 

ZLVr aIternatiVe ' ° ne ° f them '^uncertain or 
impossible, lt „ mcumbent on the party to perform the other 

n X DC !r, a Statutor f Submission to arbitration the award must 
S "J appe t a : that P™™ion of the statute was com- 
b en w I 0 " ^ SUCh COm P liance ' if not Jurisdictional, has 

to actTlT I, 7* C ° Urt WiU aC ^ uire 110 jurisdiction 
10 act upon the award." 

The award should be as broad as the submission, and must 

SSTbS rr ; ; hat is to say - a11 the raatters subm= 

hended i ttH ^^ t f nined b ? tbe Gators and compre- 

^ were snbnntted to the arbitrator for determination and 
aiij of them were omitted in the award the award will be void 
I is nevertheless a well settled rule that where all matters of 
duference are submitted genially and an award is made to a 
part on j, such award shall stand, because the court will in- 
iei that no more was made known to the arbitrators. And 

the D ,K m PreSeDCe ° f arbl ' trator s, or at any time between 
the Emission and hearing, the parties should agree to with- 
draw a part of the matters specified in the submission, from 

omitH n USK r atl0n ° f the arbitrator s> and an award be made 
omitting the matters so withdrawn, the award will be valid.' 

Co. S "eo^l 66 & a „ W ' Ry - M *° what is not « where 
I". 179- Rcwav n \ age ' 69 aO0OU!ltS are subn >itted, see Tomp- 

Whittemore v. Mason, 14 111.' 303! 8 McDonald v. Arnout, 14 111., 58. 

McDonald v. Arnout, 14111., 58. 8 Forman Lumber Co. v. Rags- 

An award is not uncertain, nor daIe > 12 m - A PP- 

arTtnT l * ^ cause certain amounts 4 Aetna Ins. Co. v. Stevens, 48 111.;"* 

in^r° f * aid pr °P° rfcion to the 31; Buntain v. Curtis, 27 111., 374; 

cerests of the parties where such Whetstone v. Thomas, 25 111., 361. 

of S th« t QU f by . thG bH1 ° Ut 5 Wh ^tone v. Thomas, 25 111., 
answer admi^ T *** th& 361; ****** v « ^nderhill, 3 Scam. 

CtA GudgeU v - r- « s Bu88e v - Agnew ' 10 1,L 

s * .App. , 527. 
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NO. 389. —FORM OF AWARD. 

To All Whom These Presents Shall Come or May Concern*: 

Be it known and published, that we, E F , G H 

an d i j , arbitrators, to whom the matters in controversy exist- 
ing between A B and C D was submitted, 

do declare and publish 1 that we, after being sworn, as required by the 
statute, faithfully and fairly to hear, examine and determine, according 
to the principles of equity and justice, the matters of controversy submitted 
to us, and to make a just and true award thereon, according to the best of 
our understanding, and having appointed a place and time for the hearing 
of said cause, and having given the said parties, respectively, notice of the 
place and time of such hearing, and having been attended by the parties, 
or their respective attorneys, and having heard the allegations of the parties 
and their testimony and the testimony of their witnesses upon oath, as re- 
quired by the statute, and having fully considered the matters in contro- 
versy, in said cause, and being fully advised in relation thereto, do publish, 
this our award, in writing, that is to say: 

That, etc., (here insert the matters determined and aioarded.) 

In witness whereof we have hereunto subscribed our names in the pres- 
ence of each other, this day of A. D 



j* Arbitrators. 

J 



§ 1190. Filing award in court on noncompliance of other 
party. — If either of the parties to an award made under the 
statute shall neglect to comply with such award, the other 
party may, at any time within one year from the time of such 

1 What is a publication.— Any- that it be published within ten days, 

thing done which enables the parties it was held sufficient that it was 

to receive knowledge of the contents written, signed and witnessed with- 

of an award may be called a publi- in that time (McClure v. Schroyer, 

cation thereof; (Thompson v. Mitch- 13 Mo. , 104); and unless the submis- 

ell, 35 Me. , 281); such as reading the sion requires it, there is no need that 

award to the parties; (Perkins v. the award should be "published" or 

Wing. 10 Johns. (N. Y.), 143); deliv- that a notice if it should be given to 

ering duplicate copies to the parties, the parties; nor at common law, 

(Plummer v. Morrill, 48 Me., 184); even that it should be in writing, 

or by reading and filing it in court. Denman v. Bayliss, 22 III., 300. 

Denn v. Perkins, 1 Hals. (N. J.), 415. However, if the submission require 

It is generally considered to be it, the award must be published be- 

"published" as soon as it is com- fore it is effective. Ib; Parsons v. 

pleted. Russell on Arbitrators, 255. Aldrich, 6 N. H., 264. 
So, where the submission required 
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Son f G T"^' t ° gether With the submission or arbi- 
tration bond, in tbe court named in the submission. ' 

§ 1191. Judgment on the award—When an award is 
made in compliance with the statute and either of the parties 
hall fad to comply therewith and the award is filed in court 
a, indicated in the preceding section, the partv filing such 
award,, may at the next term after such filing, by givin* four 
days' nofce of his intention to the opposite parly g and if „ 0 
egdexceptions are taken to such award or" other proceed- 
ng>, have final judgment thereon, as on the verdict of a 

with the costs of arbitration and of the court; an execution 
may issue thereon as in other cases. 
Judgment will „ 0 t, however, be entered upon an award in 

h, m anner nnless the award is made in pursuance of the 
statute, or unless the submission provides for such judgment 
to be entered. The common law award, however conclusive, 
is not a TC rd,c t upon which judgment can be entered. It is 
onlj a canse of action, and to enforce it suit must be brought- 

rs iT a l and ? 0t UP ° n the submissi °°> unless a bond 
wa given for the performance of the award, in which case the 
action may be upon the bond, but not upon both bond and 

onlT^ re D ? eff01,t iS made t0 conform with the ^atute, but 
omy to make a common law arbitration, judgment will be 

| Rev Stat., Chap. 10, V 6. § 6. discontinuance of the suit. Cun- 
as to motion to set aside and ningham v. Craig, 53 111., 852 
moony M award eeepost) g n 93 _ 4 Cook v Sohroeder 55 Iu ^ m . 

Rev- Stat.. Chap. 10, If 7, g 7. Weinz v. Dopper, 17 111., Ill; Smith 

A s to interest, see Tucker v V- D""** 183 . 16 I"-. 34; Low v. 

Smith, 69 111., 179, gee, „ p , - Nolte, 15 ni., 368; Nolte v. Low, 18 

Admx, 63 111., ioi. " ' 111., 437; Jackson v. Hoffman, 31 La. 

Judoment nf Ann- ' 97: McAr t n "r Olh-er, 5» 

Where Z\ f dlsconUn ™™e— Mich., 299; Alpena Lumber Co. v. 

submitted ^^T ent ' the Parti6S Fletch <*. 48 Mich., 555; Gibson v. 

Nation Zdt£ *?? f U8e to B »"°™. 4 Mich., 713; Gallagher v. 

awa^ th^ ^i! Urat0r8madethe Kern, 31 Mich., 138. 

be dismtesed I P r0Ceedin S 8hould As to declaration and pleas in an 

court at th«'„ '\ proper for action upon an award, see Seely v. 

• at tne next term, to enter a Pelton, 63 M., 101. 
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rendered as provided for in the submission, or if no provision 
be made for the entry of judgment the award itself is as con- 
clusive as a judgment and ends the litigation on the original 
cause effectually. When money is awarded, a demand is not 
necessary, unless it be required by the award itself. If other 
than the payment of money be awarded an action for specific 
performance will lie at once after the award is published. 1 

§ 1192. Enforcement of judgment if other than for the 
payment of money. — When the award requires the perform- 
ance of any act other than the payment of money, the court 
rendering such judgment shall enforce the same by rule, and 
the party refusing or neglecting to comply with such rule, 
may be proceeded against by attachment or otherwise, as for 
contempt. 3 For example a conveyance in obedience to the 
terms of the award ma} 7 be enforced in this manner. 3 

However, a common law award cannot be" enforced by rule 
of court. The court only gets jurisdiction so to enforce the 
award when the award is made in compliance with the pro- 
visions of the statute. A common law award must be en- 
forced by an action or set up by way of defense. 4 

§ 1193. Setting aside award for fraud, etc If any legal 

defects appear in the award or other proceedings, or if it shall 
be made to appear, on oath or affirmation, that said award 
was obtained by fraud, corruption, or other undue means, or 
that such arbitrators misbehaved, the court in which the cause 
is pending, may set aside such award. 6 

The court cannot interfere with the award or the proceed- 
ings by which the award was made, except for the causes 
enumerated in the statute, i. <?., fraud, corruption, or other 
undue means, or misbehavior of the arbitrators. 6 A mere 

1 Wilkes v. Cotter, 28 Ark., 519; 8 Rev. Stat., Chap. 10, U 9, § 9. 

Kingsley v. Bill, 9 Mass., 198; 6 Spurck v. Crook, 19 111., 415; 

Plummer v. Morrill. 48 Me., 184. Ross v. Hammond, 16 111., 99; 

'-' Rev. Stat., Chap. 10, ^ 8, § 8. Chandler v. Gay, 1 III. (Breese), 88. 

3 Kankakee & S. R. R. Co. v. As to what is or is not misbe- 
Aifred, 3 111. App., 511. havior, see Moshier v. Shear, 102 

4 Smith v. Douglass, 10 111., 34; III., 109; Leitch v. Campbell, 27 111.. 
Low v. Nolte, 15 111., 868. 138; Gudgell v. Pettigrew, 26 111., 
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error of judgment on the part of the arbitrators as to the law 
or the fact will not vitiate an award. 1 The correction of a 
mistake in an award, as in other instances, must be referred 
to a court of equity.* And the only mistake which a court 
of equity will relieve is a mistake of all the arbitrators and 
not a part of them only. 8 A mistake, however, in drawing 
up the award, will be reformed, that is to say, if the award, 
as it appears in writing, was not in fact the award made by 
the arbitrators, the former will be made to conform to the 
latter. 4 

The burden of proof is upon the person who alleged the 
fraud, corruption, or other undue means, or the misbehavior 
of the arbitrators. Such facts will not be presumed and must 
be proved as averred. 6 

§ 1194. Correcting award in regard to irregularities in 
form, etc. — If there be any evident miscalculation or mis- 
description, or if the arbitrators shall appear to have awarded 
upon some matter not submitted to them, not affecting the 
merits of the decision upon the matters submitted, or where 
the award shall be imperfect in some matters of form, not 
affecting the merits of the controversy,, and where such errors 
and defects, if in a verdict, could have been lawfully amended, 
or disregarded by the court, any party aggrieved may move 
the court to modify or correct such award. 8 This provision 
does not give the court equitable power to reform awards in 



305; Taylor v. Vessel Owners', etc., 
Co., 25 111; App., 503; Smith v. 
Smith, 28 III, 56; White v. Robin- 
son, 60 111., 499. 

As to fraud, see Root v. Renwick, 
15 III., 461; Claycomb v. Butler, 36 
111.. 100. • 

'Sherfy v. Graham, 72 111., 158; 
Ross v. Hammond, 16 111., 99; Smith 
v. Douglass, 16 111., 34; Root v. Ren- 
wick, 15 III., 461; Pottle v. Mc- 
Worter, 13 111., 454. 

5 Howell v. Howell, 26 111., 460. 

3 Pulliara v. Pensoneau, 33 111., 
375. 



4 Sherfy v. Graham, 72 111., 158; 
see post, § 1194. 

6 Tucker v. Page, 69 111., 179; Hay- 
wood v. Harmon, 17 111., 477; Root 
v. Renwick, 15 111., 461; Vanland- 
ingham v. Lowery, 2 Scam. (111.), 
240. 

Further as to proof, see Tucker v. 
Page, 69 111., 179; Kankakee & S. R. 
R. Co. v. Alfred, 3 111. App., 511. 

6 Rev. Stat., Chap. 10, If 10, § 10. 
Further as to " Amendments," see 
ante, Vol. I, § 740. 
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regard to mistakes, but merely applies to the form of the 
award. 1 

§ 1195. Time to make motion to set aside, modify, etc. 

— Application to set aside, modify, or amend such award, as 
provided in the two preceding sections, must be made before 
the entry of final judgment on such award.: provided, noth- 
ing herein contained shall be so construed as to deprive courts 
of chancery of their jurisdiction as in other cases. 3 Where a 
party stands by and suffers judgment to be entered on the 
award to which technical objections could be made, a court 
will not thereafter interfere to change the judgment. 3 

Nevertheless, the validity of an award may be attacked 
even after judgment has been entered in conformity with such 
award. 4 

A motion is usually supported by affidavits, but it is dis- 
cretionary with the court to require oral testimony and cross- 
examination. 6 

§ 1196. Effect of setting aside award. — It is evident that 
the setting aside of an award in a pending suit will leave the 
matters in the same condition as though no submission had 
ever been made and the court may proceed accordingly. After 
an award has been set aside, the matters pending cannot be 
again referred, unless there is a stipulation by the parties to 
that effect. 8 

§ 1197. Review of arbitrations and awards.— Writs of 
error and appeals may be taken from any decision of the 
court by the party deeming himself aggrieved, as in other 
cases ; and if the Supreme Court shall remand the case, such 

1 Howell v. Howell, 26 111., 460; 6 Marquette, etc., Ry. Co. v. Pro- 
Compare ante, § 1193. bate Judge, 53 Mich., 218; French 
9 Rev. Stat., Chap. 10, If 11, § 11. v . Butler, 89 Mich., 79. Further as 
'Duncan v. Fletcher, 1 111. to "Burden of Proof," see ante, 
(Breese), 323; Seaton v. Kendall, 61 § 1193. 

111. App., 289. « Smith v> Smithj in., 56. 

"•Cunningham v. Craig, 53 111., 
252. 
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further proceedings shall be had as the nature of the case may 
require. 1 

It must, however, be remembered that the arbitrators, by 
the submission, become the judges, by the choice of the 
parties, both of the law and the fact and that there is no 
appeal or review from or of any decision made by them within 
the scope of their powers, except for fraud, corruption, and 
partiality, or misconduct.' 

A submission and award made in compliance with the 
statute becomes a part of the judgment record in the same 
manner that a summons or declaration becomes a part of the 
record and need not be preserved by bill of exceptions.' 

1 Rev. Stat.^ Chap. 10, 12, g 12; appeals and writs of error refers to 

Further as to "Review of proceed- courts of record, because the statu- 

ings by appeal and writ of error," tory awards in suits pending can 

see ante, 1030 and 1036. be made in courts of record only. 

An appeal does not lie from a Compare ante, § 1183; Rev. Stat., 

judgment of a Justice of the Peace Chap. 10, IT 1, § 1. 

upon the award of arbitrators. • Sherfy v. Graham, 72 HI., 158; 

Van Winkle v. Beck, 2 Scam, as above shown. Ante, § 1193. 

(III.), 488. The statute regarding 8 Buntain v. Curtis, 27 111. , 374. 
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1198. Definition and nature. 

1199. Appointment of referee — 

His power — Exceptions — 
Further evidence, etc. 

1200. Trial by referee — Compel- 

ling attendance — Oaths. 



§ 1201. Referee's report. 

1202. Exceptions to report— Refer- 

ring cause back with in- 
structions. 

1203. Judgment— costs. 

1204. The record. 



§ 1198. Definition and nature. — A "referee" is an officer 
who is appointed in pursuance of a State statute to hear and 
determine all or a portion of the issues that arise on the final 
hearing of a cause. 1 And a "reference" is an act, order or 
paper by which a matter is committed to one or more persons 
for investigation and report.' 

When a case is referred by a rule of court, the referee de- 
rives his authority from the court and not from the consent of 
the parties. The case remains in court subject to its power, 
and a judgment must be entered by the court. ' 

Submitting the issues to a referee has been said to be a sub- 
stitution for a trial by jury. 4 But in this State the referees 
report not only their findings of fact, but the conclusions of 
law. 6 But the findings of a referee as to facts is treated as a 
verdict of the jury. 8 The reference is for the purpose of in- 
forming the court of the referee's conclusion as to the law or 
facts, and the court is at liberty to accept or disregard the 
report. 7 • 

The referring of issues to a referee is a practice much em- 
ployed in New York and other states where matters may be 
referred upon motion of one of the parties supported by the 



1 Central Trust Co. v. Wabash Ry. 
Co., 32 Fed., 685. 

9 And. Law. Diet. 

3 Seavey v. Beckler, 132 Mass., 
204. 



4 Seavey v. Beckler, 132 Mass., 
204. 

b Rev. Stat, Chap. 117, If 1, § 1. 
6 Scott v. Maxwell, 18 111. App., 
72. 

1 Marshall v. Meech, 51 N. Y., 140. 



Digitized by Google 



1199.] 



REFEREES AND REFERENCES . 



1403 



requisite affidavits, and while that may not be done in this 
State, yet it is an efficient procedure to hasten the trial of 
issues where the parties are desirous of so doing, in large cities 
where the courts are overcrowded with business, or the cause 
is not soon to be reached on the calendar. 

§ 1199. Appointment of referee — His power — Exceptions 
—Further evidence, etc.— The statute provides that in all 
common law causes in courts of record, after issue joined or 
default entered, it shall be competent for the court, upon the 
agreement of the parties, or their counsel, to appoint one or 
more referees, not exceeding three, who shall have authority 
to take testimony in such cause, and report the same in writ- 
ing, together with their conclusions of law and fact, to the 
court, and the court shall have power to render judgment 
upon the finding of such report : Provided, either party may 
except to such report, and have his exception heard and de- 
termined by the court; and the court may, if necessary to 
take further evidence, refer the cause back to the referees, 
with instructions. Notice of the time of hearing such excep- 
tions and the taking of such further evidence shall be given, 
under such rules as the court may prescribe. 1 

The appointment of a referee to try a controversy at law is 
similar to the reference of a matter in chancery to a master 
and the proceeding should be similar. 9 The statute must be 
substantially pursued in all respects. The appointment must 
be made by the order of court and the report must contain 
the evidence as well as the referee's conclusion thereon. The 
parties are entitled to be heard on exceptions to the referee's 
report. 8 Objections to the referee's report must be urged in 
the trial court. 4 

1 Rev. Stat., Chap. 117, If 1, § 1. ulation to refer a cause to a third 

» Pardridge v.Ryau, 35 III. App., person as a referee and that a court 

230. may enter judgment upon the find- 

s Morey v. Warrior Mower Co., 90 ing, is not a valid reference, nor is 

IN- « 307. it a statutory arbitration, but it is a 

4 St. Louis, etc., v. Himrod, 88 good common law arbitration. The 

IU..410. consent of the parties gives the 

What is not a reference.— A stip- court jurisdiction to enter judgment 
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NO. 390.— FORM OF STIPULATION TO REFER THE ISSUES. 
{Title of court and cause.) 

It is hereby stipulated and agreed by and between the parties to this 
action that the same be referred to (name one or three persons as referees} 
to hear and examine the issues, heretofore joined in this cause and that an 
order may be entered accordingly. 

Dated 

Attorney for Pltf . 
Attorney for Deft. 1 

NO. 391.— FORM OF ORDER OF REFERENCE ON THE 
STIPULATION. 

(Title of cause.) 

At the Term, (etc.) 

On reading and filing the annexed stipulation, and on motion of R-~ 
S , Esquire, attorney for plaintiff, it is ordered that this action and all 
the issues therein be, and the same hereby is, referred to (here name the 
referees selected) as referees to hear and examine. 



§ 1200. Trial by referee — Compelling attendance — 
Oaths. — Witnesses may be required to attend and testify 
before such referees in the same manner as is, or may be, 
provided by law in cases before masters in chancery; and 
such referees shall have power to administer oaths to wit- 
nesses.* 

The proceedings before the referee are substantially the 
same as before the court, and should be conducted like a trial 
in court. 3 The parties must be present by themselves or their 
attorneys and produce their witnesses to be examined before 

upon the finding or award. Morey an order of reference upon such 

v. Warrior Mower Co., 90 111., 307. consent, the error will be cured by 

further as to "Arbitration and the statute of amendments. As to 

award, see ante, § 1180. what errors wilI ^ cured b verdicfcj 

Ihe effect of consenting to refer see "Amendments," ante, Vol. I, 

the issues estops the party from §740. 

asserting that the cause was not a « Rev. Stat., Chap. 117, * 2, § 2. 

e S °£ J^/' Gibson v.' Burrows,' 41 Men., 

Potted 7J „ TJ' B1 ° 0re V ' 7135 Runnel8 v - M °ffatt, 73 Mich., 
Potter, 9 Wend. (N. Y.), 480. And 188 
although the court omit to enter 
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the referee as in chancery cases submitted to a master in 
chancery. 1 

A referee need not be sworn. He is not a judge and does 
not act judicially in the strict sense of the term. The judicial 
power is exercised by the court in giving judgment. He is a 
special officer of the court ; but at the same time he has some 
discretion and his acts will not be reviewed unless they amount 
to an abuse of such discretion." He is the judge of the credi- 
bility of witnesses, and the weight of evidence, and at the 
same time he performs the functions of a jury and his findings 
and conclusions of fact are entitled to the same consideration 
the verdict of the jury receives.' 

Continuances may be made by the referee as convenience 
may require, so long as he does not overstep the duties re- 
quired by the laws and practice. 4 

All the testimony taken before referees must be reduced to 
writing and subscribed by the witness. 6 

§ 1201, Referee's report. — A "report" of the referee must 
be annexed to, or accompany, the testimony which has been 
taken before the referee, and reduced to writing, and sub- 
scribed by the witnesses, and all the exhibits and papers intro- 
duced in evidence. 8 

It is contemplated that the referee will make a finding of 
fact and of law that may be subject to revision for errors. 7 
And he may find the facts and law separately. 8 The finding of 



1 Pardridge v. Ryan, 35 111. App., 
230. 

Motion to strike out.— Where a 
motion is made to strike out or ex- 
clude the testimony of certain wit- 
nesses and exhibits, the reason there- 
for should be stated. If the ground 
for the motion is not stated, either 
in the motion, or the exception filed 
to the referee's report, (see post, § 
1202,) or in the brief and argument of 
the plaintiff in error, the court of 
review will not, on writ of error, 
consider the same. Butler v. Cor- 
nell, 148 111., 276. 



2 Underwood v. McDuffy, 15 Mich., 
361; People v. Wayne Circuit Judge, 
18 Mich., 453; Runnels v. Moffatt, 73 
Mich., 188. 

» Butler v. Cornell, 148 111., 276. 

4 See Continuances, ante, § 789; 
Campeau v. Brown, 48 Mich., 145. 

6 Rev. Stat., Chap. 117, IT 4, § 4. 

6 Rev. Stat., Chap. 117, IT 4, § 4; 
Morey v. Warrior Mower Co., 90 
111., 307. 

1 Gibson v. Burrows, 41 Mich., 
713. 

8 Rev. Stat., Chap. 117, U 1, § 1; 
Smith v. Warner, 14 Mich., 152. 
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fact must be more than a narration of evidence. It must de- 
termine what is proved. It must show the facts sufficient to- 
indicate that his conclusions as to the amount due is a legiti- 
mate conclusion; but where the finding implies an assumpsit 
it will support a judgment, even though it does not find in ex- 
press terms that the defendant should pay money to the plaint- 
iff. 1 But conclusions alone will not support a judgment. The 
evidence in writing must be annexed to or accompany the re- 
port. 8 The report should contain the referee's conclusion of 
law;' but a referee is not required to supplement his general 
finding by answers to specific questions dictated by counsel. 4 " 



NO. 392.-FORM OF REFEREE'S REPORT DISMISSING THE. 
ACTION. 
(Title of court and cause.) 
To the Court of the County of : — 

In pursuance of an order made in the above entitled cause, by which it 
was referred to me (or as the case may be) to hear and examine the same, 
I do report that I have been attended by the parties and their counsel, and 
that after hearing their respective allegations and proofs, I do find, as a 
matter of fact, that no account ever existed between the said defendant and 
the said plaintiff, as alleged in the declaration in this action, and that the de- 
fendant is not indebted to the plaintiff in the sum in said declaration set 
forth, nor in any sum. 

And upon the foregoing facts I find as a conclusion of law that the afore- 
said cause of action should be dismissed. 
Dated 

Referee. 5 



NO. 303. GENERAL FORM OF REFEREE'S REPORT. 
(Title of court and cause.) 
T ° the Court of the County of 

w^K^^/^Jr* * the above cause, by whioh it 

Ho reloTtln (0 7"u he CaSe nay be) ' to hear and examine the same, 

couuBKi u t uL rep f r i hat 1 ^ ^ attended the p» r ^ and **■ 

rd Sfollowing: ^ heanD8 the ' r reSpeCtiTe legations and proofs, I 

Nugent v. Nugent, 48 Mich., < Odd Fellows v. Morrison, 42 

1 Rev. Stat., Chap. 117 -r l « i ^ D . 

' Rev. Stat., Chap, m, ? 1, | {[ C °° Per ° n Referees ' P a « e *• 
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Matter of fact (stating the findings of fact separately and concisely). 

I. 

II. 

As to conclusions of law I find {stating the conclusions separately, etc). 

I. 

II. 

III. That the defendant is indebted to the plaintiff in the sum of 

dollars, with interest on the same, since the day of , A. D. 

, amounting to dollars, and that the plaintiff is entitled to 

judgment against the defendant with costs (or " that nothing is due to the 
plaintiff from the defendant, and that the defendant is entitled to judg- 
ment against the plaintiff for costs of this action "). 

Dated 

. — - — 1 

Referee. 



NO. 394.— FORM OF REPORT IN ACTION OF NEGLIGENCE. 1 
(Formal parts as in the preceding.) 

I. That the defendant, in the month of A. D , owned 

and occupied a village lot, in the village of , by a public street in 

said village, used by foot passengers; at the time excavated several holes 
for fence posts along the line of and contiguous to said street, one of 
which extended into the traveled part of said street and to the depth of 
feet. 

II. The said defendant, after digging such holes, omitted to cover or 
guard the same, and omitted to use any means to warn persons passing 
along said street of the location of said excavations. 

III. That on the day of , the plaintiff, while passing 

along the said walk of said street in the night time, and ignorant of such 
excavation, accidentally stepped into the same and his knee was thereby 
greatly injured and the knee-pan thereof fractured. 

IV. That the plaintiff suffered damages by reason of expense for med- 
ical aid, loss of time, incapacity for labor, to the amount of dollars, 

for the said act of the defendant. 

V. That the plaintiff did not contribute by any fault or negligence to 
his injury. 

As a conclusion of law I find that the acts and conduct of the defendant 
were negligent and careless, and produced the injury to the plaintiff, 
aforesaid, that the plaintiff is entitled to recover from said defendant said 

sum of dollars. 

All of which is respectfully submitted, 

Dated 



Referee. 

1 This form is from Wright v. 
Sanders, 3 Keyes (N. Y.), 323; 
Cooper on Referees, page 118. 
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The report in writing may be filed in term time or vaca- 
tion, and, unless excepted to, will stand as the finding of the 
court in term time; that is to say, that if the report when 
filed is not excepted, to the party in whose favor it is made 
may have judgment entered upon it as of course. 1 

§ 1202. Exceptions to report— Referring cause back 
with instructions — Either party may except to the referee's 
report and have his exceptions heard and determined by the 
court. If necessary to take further evidence, the court may 
refer the cause back to the referees with instructions.' Any 
objection to the referee's report, or proceedings, before the 
referee shall be urged, by exceptions in the trial court of 
record in which the cause is pending, for if not so taken it 
will be deemed to have been waived and will not be heard for 
the first time in a court of review.' 

The same presumptions will be entertained in favor of the 
findings of a referee as are entertained in considering the ver- 
dict of a jury. 4 

NO. 395.-FORM OF EXCEPTIONS TO CONCLUSIONS OF LAW. 

{Title of court and cause.) 
To R 8 , Attorney for plaintiff: 

„f Val^ 6 n Tu e fc . hat the defendan t excepts to the first of the conclusions 

uri 1T^? 1D 7 • referee ' wherein re feree found 
and decided that, prior to the commencement of this action, C 

ii^mV;"" f 1 ? 7 . a8 ^ gned aDd 8et over to tne Pontiff all his right to the 
no^l 86 ? defendant, and that the said plaintiff has since been and 
now is, the lawful owner and holder thereof. 

Ja S ^ he u alS °, GXC ! Pt8 to the 860011(1 of 8aid conclusions of law, wherein 
Tut fta IT ^ f°^u and dedded that there te now due from said defend- 

^^:?™£« d oUars, w, hinte , 

, „ aa J 01 , making in all the sum of 

dollars. 

reLI^f ^ *° °° nclusi °M of law generally, in that said 
*£Z^i<lZ * that the plaintiff b entitled * j^gment 
^Dated nt fo " he! ™of dollars. 



Defendant's Att'y. 

WW^m UnSing ' etC " Ry " C0 " ' Butler v ' COTneU - 14 » HL. 2™. 
1 Rev."stat.', Chap. m, H 1 , 5 !. ' ^ V> C ° me11 ' 148 IU " 376 
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A case cannot be referred back unless there have been excep- 
tions taken, or unless there are inadvertent errors or omissions 
apparent from the report itself. It seems that where a cause 
is referred back, the whole case is again before the referee and 
that separate portions of the case cannot be referred back. 1 
Nevertheless our statute provides that the court, upon refer- 
ring a case back to the referee may instruct the referee.' 

Where a referee's report is set aside the cause is in the same 
condition as if no trial had ever been had, and no judgment 
can be entered until a new trial is had. 8 The report will not, 
however, be set aside where there has been a finding of fact 
by the referee and he considers the evidence sufficient. His 
conclusions of fact will not be reviewed, unless he has dis- 
credited the witnesses. 4 The court will not weigh the evi- 
dence in review. 6 The report will not be disturbed unless in 
violation of some rule of law. 0 

§ 1203. Judgment — Costs. — Judgment shall be rendered 
upon the final hearing of the cause, and against the unsuccess- 
ful party, costs shall be taxed for such fees, for the services 
of the referees, as shall, in the judgment of the court, be 
reasonable and proper, not to exceed five dollars per day : 
provided, that whenever the parties to such suit, or their 
counsel, shall, in writing, to be filed in the court, agree upon 
a larger sum per day, then the court shall be authorized to tax 
as part of the costs in such case the^r diem so agreed upon. 7 

§ 1204. The record. — The record of a cause in which a 
reference has been made shall include all the testimony taken 
before the referees reduced to writing and subscribed by wit- 
nesses, together with all exhibits and papers introduced in 
evidence and the report of the referees. * 

1 Smith v. Warner, 14 Mich., 152; 188; McHugh v. Curtis, 48 Mich., 

Bryant v. Hendee, 40 Mich., 543; 262; Botsford v. Sweet, 49 Mich., 

Runnels v. Moffatt, 73 Mich., 188. 120: O'Connor v. Beckwith, 41 

s Rev. Stat., Chap. 117, IT 1, § 1. Mich., 657; St. Denis v. Saunders, 

3 Rice v. Benedict, 18 Mich., 75; 36 Mich., 369. 

Carroll v. Grand Trunk Ry. Co., 19 6 Nutting v. Burked, 48 Mich., 241; 

Mich., 94. Campeau v. Brown, 48 Mich., 145. 

4 McKeown v. Harvey, 40 Mich., 220. 7 Rev. Stat., Chap. 117, % 3, § 3. 
1 Runnels v. Moffatt, 73 Mich., 5 Rev. Stat., Chap. 117, H 4, § 4. 

89 
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1212. (b) Summons— Form-When 

returnable. 

1213. Same— Service of sum- 

mons—Publication. 

1214. Pleadings. 

1215. Trial. 

1216. Judgments, (a) For the 

whole. 

1217. (b) For a part. 

1218. Writ of restitution— Form. 

1219. Appeal— Bond— Form. 



1205. Definition and nature. 

1206. Forcible entry forbidden— 

What is forcible within 
the meaning of the stat- 
ute. 

1207. When the action maintain- 

able. 

1208. Who to be parties plaintiff. 

1209. Who to make parties de- 

fendant. 

1210. Demand in writing, when 

necessary-Return— Form. 

1211. Commencement of suit, (a) 

Complaint. 



§ 1205. Definition and nature. — Originally " forcible en- 
try " and " forcible detainer" were two separate and dis- 
tinct, unlawful and forceful acts, for each of which a remedy 
was provided. The coraraon law provided a remedy for the 
former and the old statute law provided a remedy for the 
latter, each being known by its separate name. The statute 
in this State provides one form of action for both acts, which 
action is known as " forcible entry and detainer." 1 

A forcible entry may be defined to be the wrongful 
talcing of possession of lands or tenements by the exercise of 
strength or compulsory power, and against the will, of the 
person entitled to the possession and without authority of 
law, while the forcible detainer is properly stated to be the 
occupying of lands or tenements by strength and by arrange- 
ment to exclude the adverse claimant, and without authority 



1 There is nevertheless a distinc- 
tion regarding the procedure be- 
tween cases where the original en- 
try was forcible, and where it was 
peaceable and the detention alone is 
wrongful and tortious. Where the 
entry was forcible, the cause of action 



is complete without a demand for 
possession, but where the entry was 
peaceable and without force, no 
right of action exists until after de- 
mand for possession. Still man v. 
Palis, 134 III., 532; Thomasson v. 
Wilson, 46 111. App., 398. This 
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of law; and a forcible detainer may be made after either a 
forcible or peaceable entry. 1 

The statutory proceeding of forcible entry and detainer is 
summary in its nature and in derogation of the common law. 
Therefore, according to the ordinary rules for the construction 
of statutes, its provisions will be strictly construed and the course 
of procedure outlined must be strictly pursued, or the court 
will not acquire jurisdiction to administer the relief desired. 9 

Furthermore, where the legislature, as in this instance, pre- 
scribes a remedy for a certain wrong and a mode of civil pro- 
cedure to enforce the same, all other remedies and modes of 
civil procedure are excluded. Even the parties themselves can- 
not, by stipulation, substitute other and different remedies. 3 

Nevertheless a criminal proceeding may be maintained 
where the forcible entry has been accompanied bv a breach 
of the peace.* 

The action of forcible entry and detainer is a possessory 
action only, and the title to the real property is not involved 
therein. If it is sought to question the title to real property, 
that must be done in an action of ejectment, which is the oniv 
.action by which the title to real estate can be questioned in 
this State. 6 

The action of forcible entry and detainer is an action 
given to protect the actual occupant of real estate against 
unlawful and forcible invasion, to remove the occasion for acts 
of violence in defending such possession and to punish a breach 
of the peace committed in the entry upon, or the detainer 
of, real property. 8 It is designed to preserve the public peace 
and prevent parties from asserting their rights, real or sup- 
posed, by force and violence. 7 The owner of lands cannot 

will be made more fully to appear ' Commonwealth v. Shattuck, 4 

Hereinafter when treating of " De- Cush. (Mass.), 101; Rex v. Nichols, 1 

mand and when the same is neces- Kenyon (Eng.), 512. 

saiy. Seeposf, § 1210. * Ant6y Vo l. I, § 238;,:Shoudy v. 

2 r- Dd - Law Di ct.; Abb. Law Diet. School Directors, 32 111., 290. 

aumtoeffel v. Belm, 77 III, « Dotson v. State, 6 Caldw. 

567; Wilier v. French, 27 111. App., (Tenn.), 545. 

I 7 Reeder v. Ptirdy, 41 111. , 279. 
French v. Wilier, 126 111., 611. 
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himself take the law into his own hands and employ force 
and use violence to obtain the possession of land to which he 
is rightfully entitled. 1 The only way by which an owner 
can get possession of real estate when the same is wrongfully 
withheld from him is by an action of forcible entry, and 
detainer, and the action is only efficient for obtaining the pos- 
session of real estate. The possession of personal property 
must be obtained by an action of replevin.* 

§ 1206. Forcible entry forbidden— What is forcible with- 
in the meaning of the statute The statute declares that 

no person shall make an entry into lands and tenements, except 
in cases where entry is allowed by law, and in such cases he 
shall not enter with force, but in a peaceable manner. 8 

What is a forcible entry is a question that has taken some 
litigation to determine ; but it can now be safely said that 
while at common law force was necessary to constitute a 
forcible entry, yet under our statute no force whatever is 
necessary. A mere wrongful entry is sufficiently forceful, 
within the meaning of the statute. And the mere wrongful 
detention, although of one who first obtained possession right- 
fully, which right of possession has terminated, and demand 
therefor has been made, is, in contemplation of the statute, 
forcible. 4 Forcible entry, as contemplated by the statute, 
does not necessarily mean the employment of actual, physical 
force, or the taking of possession of real estate by a breach of 
the peace. 6 It is a forcible entry upon real estate to open 
a gate and remove cattle or other stock therefrom against the 
will of one occupying the property. 0 It is a forcible entry 
for one in peaceable possession of a coal mine in his own right 
to induce the plaintiff's employees to surrender possession to 



1 Doty v. Burdick, 83 111.. 473; 
Huftalin v. Misner, 70 111., 205; Far- 
well v. Warren, 51 III., 467: Page v. 
DuPuy, 40 III., 506; Baker v Hayes 
28 111., 387. * ' 

3 Smith v. People, 99 111., 445; 
Kassing v. Keohane, 4 111. App 
460; ante, Vol. I, § 155. 

3 Rev. Stat., Chap. 57, M, § 1. 



4 Thomasson v. Wilson, 14C 111., 
384; Doty v. Burdick, 83 111., 473; 
Westcott v. Arbuckle, 12 111. App., 
577; Knight v. Knight, 3 111. App., 
20G. 

5 Phelps v. Randolph, 147111., 335; 
Croff v. Ballinger, 18 111., 200; At- 
kinson v. Lester, 1 Scam. (111.), 407. 

6 Phelps v. Randolph, 147 111., 335. 
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him. 1 It is forcible entry to remove, against the will of the 
owner, 3 a fence resting upon land. And it is a forcible entry 
and detainer for a son, who has been allowed the partial use 
of a barn, free of rent, to take exclusive possession as against 
his father. 8 

Where the entry is effected by the employment of actual 
physical force, the cause of action for forcible entry arises im- 
mediately ; but where, as in the case of landlord and tenant, 
the entry is lawful, the detainer does not become c 'forcible" 
within the meaning of the statute until the tenant's right of 
possession ceases under the lease. But it is only a cause of 
action which arises when the landlord becomes entitled to the 
possession of real estate. He cannot, even then, enter against 
the will of the occupant, if the same must be resisted by 
force. His remedy must be sought through the peaceful 
agencies which a civilized community provides for all its 
remedies. 4 

§ 1207. When the action maintainable. — The statute pro- 
vides that the person entitled to the possession of lands or 
tenements may be restored thereto in the manner hereinafter 
provided. 

I. When a forcible entry is made thereon. 6 



1 Hoffman v. Reichert, 147 111., 
274. 

2 Coverdale v. Curry, 48 111. App., 
213; Parrott v. Hodgson, 46 111. 
App., 230. 

3 Dunstedter v. Dunstedter, 77 
111., 580. 

4 Reeder v. Purdy, 41 111., 279; 
Coverdale v. Curry, 48 111. App., 
213. 

5 For a forcible entry upon an 
actual possession, the action will lie 
as well against the one as against 
any other person. Huftalin v. Mis- 
ner, 70 111., 205; Wilder v. House, 48 
111., 279; Spurck v. Forsyth, 40 111., 
438; Pratt v. Stone, 10 III. App., 
633. 



A person in quiet possession of 
mortgaged premises at the time pro- 
ceedings for foreclosure are com- 
menced may maintain the action if 
he is ousted by writ of possession 
issued on a decree to which he is not 
a party. Brush v. Fowler, 36 111., 
53. 

Likewise one ousted by writ of 
possession for other and different 
premises may maintain the action. 
Hubner v. Feige, 90 111., 208. 

The action cannot be maintained 
against a widow by the heirs. She 
is entitled to possession as tenant in 
common with the heirs and where 
she is in possession at the time of the 
death of her husband her possession 
is lawful, so long as it is not held to 
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II. When a peaceable entry is made and the possession 
unlawfully withheld. 1 

III. When entry is made into vacant or unoccupied lands 
or tenements without right or title. 9 

TV. When any lessee of the lands or tenements, or any 
person holding under him, holds possession without right, 
after the determination of the lease or tenancy by its own 
limitation, condition, or terms, or by notice to quit or other- 
wise. 8 



the exclusion of the heirs. Cofoid v. 
Bishop, 11111. App., 117. 

1 Every detainer of premises is 
unlawful, and within the meaning 
of the statute forcible, when prem- 
ises are not surrendered to the per- 
son entitled thereto, after demand 
duly made, notwithstanding the 
entry thereon may have been peace- 
ably and lawfully made. Thomas- 
son v. Wilson, 146 111., 884; Clark 
v. Bartlett, 44 111., 349. 

The action will lie against one 
who in giving a trust deed acknowl- 
edges himself the tenant of the trust 
deed and has covenented to surren- 
der possession to the purchaser in 
cases of sale under the power there- 
in, and that an action of forcible 
entry and detainer may be employed 
to dispossess him. Chapin v. Bil- 
lings, 91 111., 539. 

The action cannot be maintained, 
however, except by one who is law- 
fully entitled to the possession, as 
will be subsequently shown. See 
post, § 1208. 

2 One who has entered unoccupied 
lands under claim of title and with 
the honest intention of making use- 
ful improvements, cannot be dis- 
possessed in an action of forcible 
entry and detainer, even by one 
who also claims title. Brooks v. 
Bruyn, 18 111., 539. Proper action 
to test the title is an action of eject- 
jnent. 



One taking possession of unoccu- 
pied premises and claiming to be 
the owner can maintain an action 
of forcible entry and detainer 
against one who forcibly ejects 
him. Pratt v. Stone, 10 111. App., 
633. 

3 It is apparent that the action of 
forcible entry and detainer will lie 
against one who has obtained 
possession from a tenant as well 
as against one who has ob- 
tained possession direct from the 
owner. The only prerequisite to 
the bringing of the action is 
that the original lease or tenancy 
should have terminated by its own 
limitation, condition, or terms, that 
it may have been terminated by 
notice to quit in another lawful 
manner. Thomasson v. Wilson, 146 
HI., 384; Patchell & Turner v. John- 
son, 64 111 , 305; Doran v. Gillespie, 
54 111., 366; Ball v. Chadwick, 46 
111., 28. 

But the action must be brought 
against the person withholding the 
unlawful possession. For example, 
against the sub-tenant and not 
against a tenant who has re-let the 
premises and surrendered possession. 
Leindecker v. Waldron, 52 111., 283; 
Clark v. Baker, 44 111., 349; Brush 
v. Fowler, 36 111., 53. Further as 
to "Parties Defendant," see post, 
§ 1209. 

The action may be maintained as 
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y. When a vendee, having obtained possession under a 
written or verbal agreement to purchase lands or tenements, 
and having failed to comply with this agreement, withholds 
possession thereof, after demand in writing by the person en- 
titled to such possession. 1 

VI. When lands or tenements have been conveyed by any 
grantor in possession, or sold under the judgment, or decree 
of any court in this State, or by virtue of any sale in any 
mortgage or deed of trust contained, and the grantor in pos- 
session or party to such judgment or decree, or to such mort- 
gage or deed of trust, after the expiration of the time of re- 
demption, when redemption is allowed by law, refuses or ne- 
glects to surrender possession thereof, after demand in writing, 
by the person entitled thereto, or. his agent.' 



well at suit of one who has purchased 
the fee, as it could have been at suit 
of the landlord himself. Fisher v. 
Smith, 48 HI., 184. Further as to 
parties plaintiff, see post, § 1208. 

1 Under this clause of the statute 
the relation of vendor and purchaser 
must exist. The owner in posses- 
sion must have obtained it under 
contract of purchase, which contract 
he has failed to fulfill. Haskins v. 
Haskins, 67 111., 446; Wilburns v. 
Haines, 53 111., 207; Dixon v. Haley, 
16 111. , 145— and must have neglected 
or refused to comply therewith 
after demand in writing by the 
Person entitled to the possession. 
Haskins v. Haskins, 67 111., 446. 

A conveyance by way of security 
and a bond back for reconveyance 
is not a "purchase" of lands within 
the meaning of the statute and the 
action will not lie to obtain posses- 
sion thereunder. West v. Frederick, 
«2 111., 191. 

Furthermore, after the nonper- 
formance of a contract to purchase, 
the vendor in possession is estopped 
m an action of forcible entry and 
detainer from denying his vendee's 



right of possession. Lesher v. Sher- 
win, 86 111., 420. 

Eight to gather cops.— In case of 
forfeiture under contract to pur- 
chase, the purchaser shall be entitled 
to cultivate and gather the crops, if 
any, planted by him and grown or 
growing on the premises, at the time 
of the commencement of the suit, 
and shall have the right to enter for 
the purpose of removing such crops, 
first paying or tendering to the party 
entitled to the possession a reason- 
able compensation for such use of 
the land before removing the crops. 
Rev. Stat., Chap. 57, If 4, § 4. 

a Rev. Stat, Ch. 57, «T 2, § 2. 

The writ of possession issued 
unde a decree and the action of 
forcible entry and detainer seem 
to be concurrent remedies which 
may both be pursued until satisfac- 
tion is had by one or the other. Kis- 
singer v. Whittaker, 82 111., 22. 

The action will lie against all who 
are ' bound by the decree, even 
though they be not named therein. 
Rice v. Brown, 77 111., 549. The 
word "Party" includes any one 
holding the premises under the 
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§ 1208. Who to be parties plaintiff. — As before said, 1 the 
action of forcible entry and detainer is a possessory action in 
which the only question to be determined is the right of pos- 
session. Therefore the action must be begun by one having 
the right of possession, by him only, and, since the entire right 
of possession is to be determined, it must be begun by the 
person or persons having the right to the exclusive possession 
of the entire premises. Furthermore, the right of possession 
must exist in the plaintiff at the time the cause of action 
accrued against the defendant, or the suit cannot be main- 
tained. 3 Actual possession (pedis possessio) is not an absolute 
prerequisite to the bringing of the action of forcible entry and 
detainer, for, like in an action of ejectment, 3 the lawful right 
of possession takes with it, by force of law, such constructive 
possession as will enable the plaintiff to maintain an action 
for the actual possession thereof. 4 



maker of the mortgage or trust deed. 
Preston v. Zahl, 4 111. App., 423; 
Katz v. Buck, 111 III., 40. 

But the action cannot be main- 
tained against one who is not a 
"party to such judgment or decree." 
Kingsbury v. Perkins, 15 111. App., 
240. 

The purchaser at the foreclosure 
sale may, after the expiration of the 
time of redemption, and after de- 
mand of possession in writing, main- 
tain the action of forcible entry and 
detainer to obtain possession of the 
premises purchased. Lehman v. 
Whittington, 8 111. App., 374. 

One entitled to possession under a 
sale upon execution may obtain pos- 
session by an action of forcible entry 
and detainer under this clause of 
the statute. Barrett v. Trainor, 50 
III. App., 420; after demand made of 
the occupant for possession. Dicka- 
son v. Dawson, 85 111., 53. Further 
as to "demand," see post, § 1210; 
and further as to "Parties Defend- 
ant," see post , $ 1209. 
1 Ante, § 1205. 



s Lesher v. Sherwin, 86 111., 420; 
Pensoneau v. Bertke, 82 HI., 161; 
Cox v. Cunningham, 77 111.. 545; 
Allen v. Tobias, 77 111., 169; Mann 
v. Brady, 67 111., 95; Hassett v. 
Johnson, 48 111., 68; Swetitsch v. 
Waskow. 37 111. App., 153; Mueller 
v. Newell, 29 111. App., 192; Steven- 
son v. Morrissey, 22 111. App., 258; 
Godard v. Lieberman, 18 111. App., 
366. 

8 Ante, Vol. I, § 238. 

4 Pearson v. Herr, 53 111., 154; 
Jamison v. Graham, 57 111., 94^ 
Spruck v. Forsyth, 40 111., 438. 

It is a sufficiently exclusive pos- 
session to maintain the action in his 
name where the son and heir has 
occupied premises, the mother and 
widow living with him as a mem- 
ber of his family, without having 
made claim of dower. Thompson v. 
Sornberger, 78 111., 353. 

One in possession of a farm, where 
there is a wood lot belonging there- 
to, but not attached, nor even 
fenced, may maintain the action for 
an invasion of the wood lot. Pear- 
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The action cannot be maintained by one who is not entitled 
to the possession. Therefore where the owner has leased the 
premises to another and a third person is in actual, unlawful 
possession thereof, the action of forcible entry and detainer 
must be brought by the lessee entitled to possession. In other 
words the incoming tenant must maintain the action for pos- 
session against the outgoing tenant of the same landlord.' 

The right to maintain an action of forcible entry and de- 
tainer vests at once in the one whose possession is invaded, 
which right must be exercised in his lifetime in his own 
name. 3 

The action of forcible entry and detainer abates upon the 
death of either party during its pendency. 8 

§ 1209. Who to make parties defendant The general rule 

is that the person or persons in actual possession at the time of 
the commencement of the action are the proper parties to be 
made defendants in an action of forcible entry and detainer. 
The action. does not alone accrue against the actual disseizor, 
but accrues against every one holding under him. It may be 
needful, however, where the possession was first forcibly 
taken, and thereafterwards acquired by another who is in 
peaceable possession, that a demand be first made against him, 
which demand would not be necessary in an action against 
the forcible taker. 4 Where a lease has been assigned, or the 

son y. Herr, 53 111., 144. And a ten- A joint tenant or tenant in coni- 

nt m possession under a lease of mon may maintain an action of 

e improved portion of demised forcible entry and detainer against 

premises claiming possession of the a co-tenant who unlawfully refuses 

™ ole has a sufficient possession of to permit him to enjoy his rights 

«ie unenclosed portion to support the therein. Mason v. Finch, 1 Scam, 

action against one who subsequently (111.), 495. 

and forcibly enters thereon. Hard- 'Ball v. Chadwick, 46 111., 27; 

**y v. Glenn, 32 111., 62. Norris v. Pierce, 47 111. App., 463. 

, ? er80n m possession of lands 9 Dudley v. Lee, 39 III., 339. 

Dutting upon streams may main- 3 Havins v. Bickford, 9 Humph. 

™n forcible entry and detainer (Tenn.), 673. 

gainst one who invades his posses- 4 Thomasson v. Wilson, 146 111., 

tin!! ***** ac q u ired by accre- 384; Clark v. Barker, 44 111., 349; 



tion. 
258. 



Griffin v. Kirk, 47 111. App., Jackson v. Warren, 32 111., 331. 
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premises have been sub-let and the assigneee or sub-tenant is 
in possession, he is the proper party defendant in an action of 
forcible entry and detainer brought by the landlord to pro- 
cure such possession. 1 

A tenant, or one holding possession under him, has no right 
to the possession of the demised premises, after the expiration 
of the tenancy or demise. Nevertheless, the landlord or other 
person entitled to the possession cannot forcibly expel such oc- 
cupant without rendering himself liable in trespass. The per- 
son holding over is entitled to notice to quit and an action of 
forcible entry and detainer cannot be entered against him un- 
til suqh notice is given.' 

Where several persons jointly occupy the premises sought, 
they should all be made parties defendant; for, after judg- 
ment, the writ of possession cannot issue against one who is 
not a party to the suit or privy thereto. If the premises are 
occupied by joint tenants, or tenants in common, they must 
all be made parties to the suit ; but if one tenant in common 
excludes hig co-tenant, he alone can be made a party defend- 
ant at the suit of his co-tenant.' 

Where persons occupy the premises severally they cannot 
be joined in one action, but an action must be brought against 
each for the part he occupies,* except where the tenancy was 
originally joint. 6 

Whenever there shall have been one lease for the whole of 
certain premises, and the actual possession thereof, at the 
commencement of the suit, shall be divided in severalty 
among persons with, or other than the lessee, in one or more 



1 Hubner v. Feige, 90 111., 207; 
Clark v. Barker, 44 111., 339; Miller 
v. White, 80 111., 580; Hardisty v. 
Glenn, 32 III., 62; Patchell & Turner 
v. Johnson, 64 111., 305; Leindecker 
v. Waldron, 52 III., 283; Reed v. 
Hawley, 45 111., 40. 

MVestcott v. Arbuckle, 12 111. 
App., 577; Mason v. Finch, 1 Scam. 
(111.), 495. Further as to " Demand" 
see post, § 1210. 

In case of attornment to tlie 



wrong person the landlord entitled 
to the possession may maintain the 
action against the sub-tenant in pos- 
session . The occupan t has no better 
rights than the lessee himself would 
have. Cox v. Cunningham, 77111., 
545. 

8 Jamison v. Graham, 57 111., 94; 
Mason v. Finch. 1 Scam. (111.). 495. 

* Reynolds v. Thomas, 17 III., 207. 

5 Gould v. Henderson, 9 111. App., 
171. 
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portions or parcels, separately and severally or occupied, all 
or so many of such persons, with the lessee, as the plaintiff 
may elect, may be joined as defendants in one suit. 1 

However, a sub- tenant who has^ not been made a party to 
the suit cannot be dispossessed under a judgment against the 
tenant only, unless the sub-tenant has taken possession during 
the pendency of the action. 8 One in peaceable possession, 
even though his landlord's possession be not only wrongful, 
but acquired by force, when he himself is not privy thereto 
•or has no knowledge of it, cannot be turned out without due 
process of law. 3 

§ 1210. Demand in writing, when necessary — Return — 
Form — The action of 4 'forcible entry and detainer" in this 
State embraces in effect two actions ; the old common law 
action of forcible entry and the old statutory action of forci- 
ble detainer. The fundamental principles of each o'f these 
actions is still apparent in our rules of practice relating to the 
demand to be given or not to be given before the commence- 
ment of a suit for "forcible entry and detainer." "Where the 
action is founded upon a forcible entry the cause of action is 
-complete when the forcible entry is made, and there is no 
need that a demand for possession should be made before the 
commencement of the suit by the person having the possession 
(or the constructive possession of unoccupied lands) at the time 
the forcible entry occurred. But where the original entry was 
not forcible, but peaceable, and the detention only is wrong- 
ful and unlawful, such detention will not become "forcible" 
an contemplation of law until a demand in writing has been 
made upon the person so wrongfully in possession by the per- 
son entitled to the possession at the time of the demand.' 1 

There must be a forcible detainer before the action can be 
-maintained. If the entry has been forcible, the detainer is 
the result of force and therefore forcible. If the entry was 

1 Rev. Stat., Chap. 57, 1 15, § 15. * Stillman v. Palis, 134 111., 532; 

2 Leindecker v. Waldron, 52 111., Thomasson v. Wilson, 48 111. App., 
583, 398. 

3 Clark v. Barker, 44 111., 349. 
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effected without force the detainer must be rendered forcible 
by demand and refusal to surrender peaceably. 1 

"When the gist of the action is the forcible detainer, no 
matter which of the clauses of the statute gives the right of 
action, a demand in writing for the possession of the premises 
is an absolute prerequisite to the commencement of the suit. 
This demand must be made after the occupant's right of pos- 
session has terminated. The demand may be made by the 
plaintiff himself or by his agent, attorney, attorney in fact, 
or some one duly authorized by him or his attorney in fact to 
make it. The authority of the person to make the demand 
should be disclosed to the occupant and this may be done by 
the demand itself. 9 The demand is not required to be made 
any definite length of time before the commencement of the 
suit. In fact, the form prescribed by the statute demands 
" immediate' ' possession, which, not being given, will war- 
rant the commencement of the action at once.' The statute 
prescribes that the demand in writing may be made by deliver- 
ing a copy thereof to the tenant, or by leaving such a copy 
with some person above the age of twelve years, residing on, 
or being in charge of, the premises ; or in case no one is in 
the actual possession of the premises, then by posting the 
same on the premises. When any such demand is made by 
an officer authorized to serve process, his return shall be 
prima facie evidence of the facts therein stated, and if such 
demand is made by any person not an officer, the return may 
be sworn to by the person serving the same, and shall then be 
prima facie evidence of the facts therein stated. 4 

The demand for possession may be in the following form : 

1 Steiner v. Priddy, 28 HI., 179; v. Glynn, 42111. App., 51; Hoffman 
Robinson v. Crummer, 5 Gilm. (111.), v. Reichert, 31 111. App., 558; 
218 - Wheelan v. Fish, 2 111. App., 447; 

2 Dickason v. Dawson, 85111., 53; Hinterberger v. Weindler, 2 III. 
Nixon v. Noble, 70 111., 32; Doran App., 407. 

v. GiUespie, 54 III., 366; Eldridge 3 Huf talin v. Misner, 70 111., 205. 

v. Holway, 18 IU., 445; Brackensieck * Rev. Stat, Chap 57 T 3, § 3. 
v. Vahle, 48 111. App., 312; O'Malia 
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NO. 396. -FORM OF DEMAND IN WRITING FOR POSSESSION OF 
PREMISES. 

To 

I hereby demand immediate possession of the following described prem- 
ises: {the premises must Jiere be described with sufficient certainty, that 
tliey may be identified and located by a surveyor or officer executing a lorit 
of restitution).* 

This demand in writing must not be confounded with u a notice 
to quit" as mentioned elsewhere in the statute. This notice 
must be given after the right of possession has terminated by 
expiration of the tenancy or otherwise, and a "notice to quit" 
is only one means of terminating the tenancy, and is therefore 
not within the purpose of this article.* 

§ 1211. Commencement of suit, (a) Complaint. — The 

statute provides that on complaint in writing, by the party or 
parties entitfed to the possession of such premises, being filed in 
any court of record, or with any Justice of the Peace, in the 
county where such premises are situate, stating that such 
party is entitled to the possession of such premises {describing 
the same xoith reasonable certainty) and that the defendant 
{naming him) unlawfully withholds the possession thereof from 
him, or them, the Clerk of the court of such Justice of the 
Peace shall issue a summons, etc. 3 



1 Stillman v. Palis, 134 111., 532; 
Cairo, & St. L. R. R. Co. v. 
Wiggins Ferry Co., 82 111., 230; 
Maloney v. Shattuck, 15 111. App., 
44. 

The demand shall be signed by 
the person claiming such possession, 
his agent or attorney, and the sig- 
nature should disclose the authority, 
as " Agt.," " Atty.," etc.;Rev. Stat., 
Chap. 57, H 3, § 3. 

Evidence of written demand.— 
Where either demands in writing 
were made upon three different 
persons, the contents of each being 
identical with the others, except the 
name of the person, a> fourth draft 
being identical with 'each of the 
others was admissible in evidence to 



support an action against each. The 
name of the person to whom it is ad- 
dressed is no part of the notice. 
Gardner v. Eberhart, 82 111., 31G. 

* It has been said that to support 
an action of forcible entiy and de- 
tainer for the nonpayment of rent 
four things must concur: 

1. There must be a default in the 
payment of ren*. 

2. There must be a demand for 
the same. 

3. There must be a statutory 
notice to quit. 

4. There must be a failure to pay 
the rent before the expiration of the 
time named in the notice to quit. 
Cone v. Woodward, 65 111., 477. 

3 Rev. Stat., Chap. 57, ^ 5, § 5. 
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The complaint must be made before the summons issues, 1 
It must aver that the plaintiff was in possession of the prem- 
ises and that his possession was invaded by the defendant. If 
the relation of landlord and tenant is shown to have existed, 
then it is sufficient to aver that the time for which the premises 
were let has expired and that the tenant persists in holding 
the premises after demand in writing has been made of him 
therefor. 9 And unless the complaint shows that the demand 
was made by the plaintiff or some one authorized by him it will 
be insufficient in this regard. 3 The complaint must describe the 
premises with sufficient certainty that they* can be readily 
identified and located by a surveyor. 4 The premises should be 
properly described in the complaint, notwithstanding the fact 
that they may have been improperly described in the lease. 
It can be shown on the trial that the defendant actually en- 
tered the premises in question under the lease . erroneously 
describing them and that he paid rent therefor. 8 

The complaint is a mere pleading and is not required to be 
sworn to, nor is it required to be signed by the plaintiff in 
person. It may be made by an agent or attorney. 6 



1 French v. Wilier, 126 111., 611. 

'Cairo & St. L. R. R. Co. v. 
Wiggins Ferry Co., 82 111., 230; 
Spurck v. Forsyth, 40 111., 438; 
Smith v. Killeck, 5 Gilm. (111.), 293; 
Beel v. Pierce, 11 III., 91. 

It not necessary to aver the day 
of entry and if a day of entry is 
averred that precise day need not be 
proved on the trial. Spurck v. 
Forsyth, 40 111., 438. A petition was 
held to be sufficient which showed 
that A, one of two defendants, had 
rented 15 acres, parcel of a larger 
tract and that he withholds the 
whole tract, and that B, the other 
defendant, unlawfully entered into 
the same premises under A, and 
"that both unlawfully withhold them 
from the plaintiff after demand. 
Beel v. Pierce, 11 111., 91. Further as 
to including several parties where 



the original lessee has sub-let the 
premises, see ante, § 1209. 

3 Doran v. Gillespie, 54 111., 366. 

4 Cairo & St. L. R. R. Co. v. 
Wiggins, etc., Co., 82 111., 230; Ma- 
loney v. Shattuck, 15 III. App., 44; 
Stillman v. Palis, 134 111., 532; 
Schaumtoeffel v. Belm, 77 111., 567; 
Atkinson v. Lester, 1 Scam. (111.), 
407. 

6 Gerlach v. Walsh, 41 III. App., 
83. 

6 Patterson v. Graham, 140 111., 
531. 

Objection to insuj]icie7it complaint 
— How made. — If the complaint in 
an action of forcible entry and de- 
tainer is deemed to be defective, 
such objection should be urged by a 
motion to quash, which motion is in 
the nature of a plea in abatement 
and should aver the deficiency. The 
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§ 1212. (b) Summons— Form— When returnable When 

a summons in an action of forcible entry and detainer issues 
out of a court of record it may be in like form as other sum- 
mons issued out of such court. 1 

A summons issuing out of a court of record shall be made 
returnable on the first day of the next succeeding term of said 
court, and if served ten days before the first day of the next 
term, the cause shall be continued to the next term of court. 2 

When a summons in an action of forcible entry and detainer 
is issued by a Justice of the Peace, it may be substantially in 
the following form : 

NO. 397.— FORM OF SUMMONS IN FORCIBLE ENTRY AND DE- 
TAINER, BEFORE A JUSTICE OF THE PEACE. 

State of Illinois, ) 

[■ss. 

County. ) 

The People of the State of Illinois, 
To the Sheriff or Constable of said county, Greeting:— 

You are hereby commanded to summon , to appear before 

> at on the day of , A. D. 

i at o'clock, M. , to answer the complaint of 

> wherefore he unlawfully withholds from him the possession of 

certain premises in said county (describing the premises as in the com- 
plaint), and hereof make due return as the law directs. 

Given under my hand this day of A. D 



Justice of the Peace. 3 

When a summons is issued by a Justice of the Peace it shall 
specify a certain place, day and hour for the trial, not less 



motion should be made before going 
to trial. It cannot be urged for the 
first time on appeal. Center v. Gib- 
ney, 71 111., 557; Leary v. Pattison, 
W III., 203; Doran v. Gillespie, 54 
M., 366; Brown v. Keller, 32 111., 
Except where no surprise is 
occasioned thereby. Snowell v. 
Moss, 70 111., 313. 

When amendment allowed. — 
Amendments to be complained are 
allowable within the discretion of 



the court. Spurck v. Forsyth, 40 
III., 438. And an amendment has 
been permitted to be made on ap- 
peal after the submission of the 
cause to the court where such 
amendment was not calculated to 
surprise the defendant. Snowell v. 
Moss, 70 III., 313. 

1 Ante, § 434, Form No. 20; Rev. 
Stat., Chap. 57, IF 6. § 6. 

s Rev. Stat., Chap. 57, S, § 8. 

8 Rev. Stat, Chap. 57, ■[ 7, § 7. 
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than five nor more thai* fifteen days from the date of the 
summons. 1 

The action of forcible entry and detainer is local and con- 
fined to the county in which the land is situate. Process may, 
however, issue to and be served in the county where the de- 
fendant resides, though different from that where the land is 
located. 9 

§ 1213. Same — Service of summons — Publication. — The 

statute prescribes that service of summons should be made by 
delivering a copy thereof to the defendant, or fiy leaving such 
copy at his usual place of abode, with some person of the fam- 
ily of the age of twelve years, or upwards, and informing 
such person of the contents thereof. The manner of service, 
and the date thereof, shall be indorsed on the back of said 
summons by the officer serving the same. 

When service cannot be had, as provided in this section, 
and it shall appear by affidavit, or the return of the officer, 
that the defendant is not a resident of this State, or has de- 
parted from this State, or on due inquiry, cannot be found, 
or is concealed within this State so that process cannot be 
served upon him, then, if the suit is in a court of record, ser- 
vice may be had by notice, as in case of attachment in courts 
of record, or if the suit is before a Justice of the Peace, by 
notice as in case of attachment before Justice of the Peace. ' 

§ 1214. Pleadings. — No special pleadings are required in 
forcible entry and detainer proceedings, even in courts of 
record. The complaint answers the purpose of a declaration 
and the defendant must plead to it ; that is to say, under a 
plea of "not guilty" he may give in evidence any matter in 
defense to the action. 4 A plea of not guilty puts in issue all 
the material allegations of the complaint, and all matter of 
excuse, justification, or avoidance is generally allowed to be 
proved." 

1 Rev. Stat., Chap. 57, V 7, § 7. in attachments in courts of record, 
- Billings v. Chapin, 2 111. App.,555. see ante, Vol. I, § 338. 
;t Rev. Stat., Chap. 57, ^ 9, § 9. * Rev, Stat., Chap. 57, 11, § H- 
Further as to service by publication * McGlynn v. Moore, 25 Cal., 348. 
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A plea in abatement may be filed to take advantage of de- 
fects in the proceedings, 1 but this is usually done by motion 
to quash. 8 

§ 1215. Trial — Trials in courts of record in forcible entry 
and detainer proceedings shall' be the same as in other cases 
of law in such courts. 

In trials before Justices of the Peace, in forcible entry and 
detainer proceedings, either party may have the case tried by 
jury, if he shall so determine before the trial is entered upon, 
and will first Advance the fees of the jurors. The number of 
jurors shall be six, or any greater number, not exceeding 
twelve, as either party may desire. 8 

If the defendant does not appear (having been duly sum- 
moned as above provided), the trial may proceed ex parte, 
and may be tried by the Justice of the Peace, or Judge of the 
court, without the intervention of a jury.* 

There are two questions to be determined at the trial in 
forcible entry and detainer proceedings before a judgment for 
the plaintiff can be awarded. They are : 

1. The exclusive possession of the plaintiff at the time the 
cause of action arose, and 

2. The invasion of such possession of the defendant. 6 

The action being a possessory action the question of the 
title to the premises cannot be tried. The possession and 
right of possession only is the matter to be determined, and 
^here the plaintiff fails to show his right of possession of the 
entire premises in question he cannot recover. 9 Title deeds 
m ay be shown in evidence to prove the character or extent 
(boundaries) of the possession.' And the defendant may show 



'Shunick v. Thompson, 25 111. 
App., 619. 

5 Ante, § I21ln. 

4 3 Rev. Stat., Chap. 57, f 10, § 10. 
He*. Stat., Chap. 57, ^ 12, g 12. 

6 Ja mison v. Graham, 57 111., 94. 

« Phelps v. Randolph, 147 111., 335; 
fctillman v. Palis, 134 111., 532: Doty 
v. Burdick, 83 111., 473; Thompson 
v. bornberger, 59 111., 326; McCart- 
90 



ney v. McMullen, 38 111., 237; Fortier 
v. Ballance, 5 Gilm. (111.), 41; Kim- 
mel v. Frazer, 49 111. App., 462; 
Thomasson v. Wilson, 46 111. App., 
398; Maloney v. Shattuck, 15 111. 
App., 44. 

7 Huftalin v. Misner, 70 111., 205; 
Smith v. Hoag, 45 111., 250; Brooks 
v. Bruyn, 18 111., 539; Ragor v. 
McKay, 44111. App., 79. 
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the source of his claim to the right of possession. 1 Likewise 
it must be shown that the defendant, by himself, or by others 
holding under him, is in possession unlawfully and "forcibly" 
{within the meaning of the law) before a judgment can be re- 
covered against him. 3 



1 Nicholson v. Walker, 4 111. App., 
404. 

If the defendant entered under a 
mortgage he has a right to show the 
mortgage and his entry thereunder. 
Huftalin v. Misner, 70 111., 205. 

9 Lesher v. Sherwin, 86 111., 420; 
Bowman v. Mehring, 34 III. App., 



Where there has been a holding 
over after the termination of a ten- 
ancy, and a notice to quit, the gist 
of the action is the holding over and 
this must be proved by the plaintiff, 
or there can be no recovery. Mur- 
phy v. Dwyer, 11 111. App., 246. 

As between vendor and vendee, on 
f ailue to comply with the agreement, 
it is proper to show, (1) that the re- 
lation of vendor and vendee exists; 
(2) that the vendee obtained posses- 
sion of the land contract, and (3) 
that the vendee has failed or refused 
to comply with the contract before 
obtaining a deed of conveyance. 
Haskins v. Haakins, 67 III., 446. 

The written agreement to sell, and 
the tender of a deed thereunder, 
may be shown to prove that the de- 
fendant failed to comply with his 
agreement. Lesher v. Sherwin, 86 
111., 420. 

And where the defendant takes 
possession under a contract to pur- 
chase and fails to comply there- 
with, he will be estopped from deny- 
ing his vendor's right of possession. 
In such case the plaintiff need not 
prove any prior possession in him- 
self. Lesher v. Sherwin, 86 111., 
420. 

A purchaser at a foreclosure sale 



must show, in order to maintain the 
action, that he is such purchaser, 
and not only that he has demanded 
possession of the premises, but also 
that the defendant has refused, or 
neglected to surrender possession 
after such demand. Hersey v. 
Westover, 11 III. App., 197. 

The tenant cannot disjmte his 
landlord: s title. — The tenant can 
not show in defense that the 
title of his landlord has expired or 
that some third person has the right 
of possession. The tenent must first 
surrender to him from whom he re- 
ceived it, before he will be permitted 
to show that his landlord has no 
longer a right to retain it. Fortier 
v. Ballance, 5 Gilm. (111.), 41. 

It is no defense for the defendant 
in an action of forcible detainer for 
a tract of land to prove that he was 
in possession of only the house and 
garden situated on the tract. Rice 
v. Brown, 77 111., 550. 

Nor is it a defense for the defend- 
ant to show that he entered without 
any actual force or breach of the 
peace, under claim of an adverse 
title. Pederson v. Cline, 27 HI. 
App., 249. 

It is matter of defense for the de- 
fendants to show that they occupied 
the tract in severalty where the ac- 
tion is brought against them jointly. 
Springer v. Cooper, 11 111. App , 267. 
In such case the actions should have 
been several. Ante, § 1209. 

Declarations, made by the party 
at the time an act was done, explan- 
atory of his motives or intentions, 
so as to show the dissent or opposi- 
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The proof and the finding at the trial in forcible entry and 
detainer proceedings must correspond with the allegations of 
the complaint. The rule regarding pleading, proof and recov- 
ery is the same in this as in other cases. Therefore, since, by 
our statute, there is in fact two actions included under one 
remedy, it follows that if the gist of the action is the forcible 
entry a finding that the defendant is guilty of "withholding" 
the possession, will not sustain a recovery and vice versa. 1 

Form of the verdict.— The proper form of a verdict in an 
action of forcible entry and detainer will be for the jury to- 
find that the defendant is "guilty in manner and form a& 
alleged in the complaint;" but a simple .finding of " guilty " 
has been held to be sufficient. 9 

All the members of the jury are required to sign the ver- 
dict. 3 

§ 1216. Judgments, (a) For the whole The sole object 

of an action of forcible, entry and detainer being an action to 
regain a possession which has been invaded, the only judg- 
ment that can be rendered is that the plaintiff have restitution 
of the premises of which he has been unjustly deprived. There- 
can be no judgment for rent or damages. The only judgment 
is as to the right of possession. If the rent or damages are to 

tion of one party to the entry of an- dered possession. The landlord per- 
kier upon his premises against his formed such acts preparatory to o«> 
i may be shown in evidence, cupying th- house and left with the- 
TV V / . llin e er ' 18 200 - intention of returning the following 
inbT ler by the P lail *tiff of any Monday. The landlord had a deed* 
cerest or claim in the premises, for the whole premises. It was held 
aae before the entry of the defend- that these facts showed a sufficient 
and^V* 8hown by the def e Q dant possession of the premises to entitle- 
a if shown will constitute a good the landlord to maintain an action 
LeeToni 0 aCtion * DudIev v - of forcible entry and detainer 
«' . ' ^* against one who forcibly took pos- 
Wciency of possession to main- session before the return. Huf talin 
mm the action.- An owner of prem- v. Misner, 70 111. , 205. 
the . leB f ed fchem for a year. At > Wall v. Goodenough, 16 111., 415. 
t„ ,, ex P lratl0n of the term he w ent 2 Smith v. Killeck, 5 Gilm. (111.), 
w the farm. He took to the farm a 293. 

thl / ood8 - The tenant carried 3 Bloom v. Goodner, 1 111. (Breese). 

™e goods up stairs, placed them in a 63. 
00m and stated that he surren- 
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be recovered it must be done in a subsequent suit. The action 
is purely statutory and the judgment must be restricted 
thereto. The strict legal rights must be enforced. The 
.court cannot consider the equities of the parties. 1 

If it shall appear on the trial that the plaintiff is entitled to 
the possession of the whole of the premises claimed, he shall 
have judgment and execution for the possession thereof and 
for his costs.* 

If the plaintiff is nonsuited, or fails to prove his right of 
possession, the defendant shall have judgment and execution 
for costs. 3 

§ 1217. (b) For a part.— If it shall appear that the plaintiff 
is entitled to the possession of only a part of the premises 
claimed, a judgment and execution shall be for that part only 
and for costs, and for the residue the defendant shall not be 
found guilty.* 

While all the different occupants, of premises included 
within a single lease may be joined in an action of forcible 

1 Keating v. Springer, 146 III. , 481 ; tion. — Where a lease has been term i- 

Brush v. Fowler, 86 111.,. 53; Rob- nated by notice or an action of 

inson v. Crummer, 5 Gilm. (111.), forcible detainer successfully pros- 

218; Shunick v. Thompson, 25 111. ecu ted, an installment of rent 

App., 619; Illinois Cent. R. R. Co. which would have become due had 

y. i. & O. & C. R. R. Co., 23 111. the lease continued in force cannot 

A pp., 531. be recovered. Johannes v. Kielgast, 

Nominal damages.— While dam- 27 111. App., 576. 

*ges cannot be awarded in an action 9 Rev. Stat., Chap. 57, If 13, § 13 

of forcible entry and detainer, yet 3 Rev. Stat., Chap. 57, If 16, § 16. 

•where one cent damages were Judgment by confession vacated. 

awarded to the plaintiff the Su- —A judgment in forcible entry and 

preme Court would not reverse the detainer entered by confession under 

judgment for that error alone, the power incorporated in the lease 

Brush v. Fowler, 36 111., 53. will be vacated on motion, at least 

The conveyance pendente lite does to the extent of giving the defend - 

not affect the plaintiff's right to re- ant an opportunity of interposing 

cover, the question being his right his defense, where, by affidavit in 

to recover possession at the com- support of a motion, the defendant 

mencement of the suit. Daggett v. shows a good defense in law to the 

Mensch, 41 111. App., 403. plaintiff's action. Ryan v. Kirch- 

The action terminates right to re- berg, 17 111. App.. 132. 

cover rent, or for use and occupa- 4 Rev. Stat., Chap. 57, «! 14, § 14. 
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entry and detainer, as hereinbefore shown, 1 the recovery 
against an individual defendant must be limited to such por- 
tion of the premises as is actually withheld by him. 3 

The plaintiff may, at any time, dismiss his suit as to any 
one or more of the defendants, and the jury or court may find 
any one or more of the defendants guilty, and the others not 
guilty, and the court shall thereupon render judgment accord- 
ing to such finding.' 

§ 1218. Writ of restitution— Form If no appeal is 

prayed and a bond therefor filed within five days from the 
rendition of the judgment, as hereinafter indicated;, 4 a writ of 
restitution shall issue, by which the officer is commanded to- 
restore to the plaintiff possession of the premises named in 
the judgment. 6 Likewise a writ of restitution may be issued 
upon the dismissal of an appeal." 

In executing a writ of possession, the officer may enter the 
premises forcibly, if necessary, and having entered, it is his 
duty to remove all property, as well as the person of the de- 
fendant, doing as little damage and using as little force as 
possible in order to effect that purpose. 7 

NO. 398.-FORM OF WRIT OF RESTITUTION FROM JUSTICE'S 
COURT. 8 

State of Illinois, 



. County. 



The People of the State of Illinois, 
To the Sheriff or any Constable of said county, Greeting: — 

against^ 8 ^ " B lately obtained before me a judgment 

m * f D in an action of forcible entry and detainer 

»**m° rre8tlfcUfci0n 0f the P remise s following, to wit: (here describe the 

premises as in the complaint) and also for dollars costs. 

ese are therefore, to command you, in the name and by the authority 

!£»te,§ 1309. a Harlan v. Scott, 2 Scam. (111.), 

Humphreville v. Davis, 27 111. 65. 
App. f 142 

8 P " 7 Cunningham on Forcible Entry 

4 pj 8t Cha P- 57, IT 17, § 17. and detainer, § 165. 

5 t>p ' |, 8 Compare Cunningham on Forci- 
FrJwT Chap * 57 ' IT 18, § 18; ble Entry and Detainer, p. 284. 
"ench v. Wilier, 126 111., 611. 
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of the said people to dispossess the said C D and to restore 

the said A B to the possession of the said premises. And 

you are also hereby commanded that of the goods and chattels of the said 

defendant, C D ,in your county, you may make the sum 

of dollars, being the amount of costs in said suit. Hereof make 

due and immediate service, and return this writ to me. 

Given under my hand and seal at , this day of , 

*A. D 

, .[Seal.] 

Justice of the Peace. 



§ 1219. Appeal — Bonds — Form. — If any person shall feel 
aggrieved by the verdict of the jury, or the decision of the 
court, upon any trial, had under the Forcible Entry and De- 
tainer Act, such party may have an appeal, to be taken to the 
same courts and in the same manner and tried in the same 
•way as appeals are taken and tried in other cases. 1 

The appeal must be prayed and the bond filed within five 
♦days from the rendition of the judgment.' 

When the defendant appeals the condition of the bond shall 
^e that he will prosecute such appeal with effect, and pay all 
rent then due or that may become due before the final deter- 
mination of the suit, and also all damages and loss which the 
plaintiff may sustain by reason of the withholding of the 
premises in controversy, and by reason of any injury done 
thereto during such withholding, until the restitution of the 
possession thereof to the plaintiff, together with all costs that 
may accrue in case the judgment from which the appeal is 
taken is affirmed or appeal dismissed ; which said bond shall 
be in a sufficient amount to secure such rent, damages and 
.costs, to be ascertained and fixed by the court.' 



1 Rev. Stat., Chap. 57, H 18, § 18. 
As to Appeals from Justice's Court, 
see ante, Vol. I, §§ 409-425. As to 
Appeal from Circuit Courts, see 
ante, §§ 1013-1020. 

Where the forcible entry and de- 
tainer suit does not involve a fran- 
chise and freehold, or the validity 
of a statute, and in which the 
amount involved does not exceed 
one thousand dollars, and there 



being no questions of law certified 
from the Appellate Court, no appeal 
will lie to the Supreme Court. 
Preston v. Gahl, 94 111., 586; ante, 
1017-1020. 

» Rev. Stat., Chap. 57, % 18, § 18; 
Hosher v. Hesterman, 51 III. App., 
75. 

8 Rev. Stat., Chap. 57, ^ 19, § 19. 
Tf 7ie?i appeal may be taken.— An 
appeal cannot be taken until after 
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The court in which the appeal may be pending may require 
a new bond in a larger amount, if necessary to secure the 
rights of the parties, and in case of continuance, may require 
another bond to be given to further secure the same. 1 

the trial court has fixed the amount 
of the bond to be given, because no 
bond can be given until the amount 
is ascertained by the court. Fair- 
bank v. Streeter, 143 111., 226. 

" To pay all rent due or to become 
due, etc:'— A bond which omits this 
provision is not in substantial com- 
pliance with the statute. McKoy 
v. Allen, 36 111., 429; Pitt v. Swear- 
ingen, 76 111., 250. And where such 
words are not included in the bond 
or in words from which the cove- 
nant to pay rent can be implied, no 
recovery of rent can be had in a 
suit upon such bond. Pitt v. Swear- 
ingen, 76 111., 250. 

Measure of damages in action on 
fcond.-Where th ® plaintiff has been 
kept out of the possession of the 
premises during the pendency of an 
appeal in forcible entry and detainer 
proceedings, the correct measure of 
damages in an action on an appeal 
bond is the value of the use and 
occupation, or the reasonable rental 
value. Shunick v. Thompson, 25 
m - App., 619. 

Dissolution of appeal— When a 
motion is made to dismiss an appeal 
because the appellee has failed to 
ooniply with the statute in having 
the "amount of the bond fixed by 
the court," the provision of the stat- 
ute (§ 69 of the Act entitled " Jus- 
tices and Constables") providing 



that an appeal cannot be dismissed 
for mere defects in the bond, if the 
party appealing will, within a 
reasonable time, file a new bond, 
has no application. In order that 
an appeal may be sustained the 
right of a party to appeal must 
clearly appear, and it is consequently 
lost by a failure to comply with the 
statutory regulations. Fairbank v. 
Streeter, 142 111., 226. 

Amendment of bond. — A motion 
to amend a bond given for the ap- 
peal of a forcible entry and detainer 
suit from a Justice's Court is ad- 
dressed to the sound discretion of 
the court and the decision of the 
court thereon cannot be assigned 
for error. Harlan v. Scott, 2 Scam. 
(111.), 65. 

1 Rev. Stat., Chap. 57, H 19, § 19. 

New bond not required until ap- 
peal is pending.— The statute does 
not authorize the Circuit Court to 
require a new bond until after the 
commencement of the term to 
which the appeal is taken. Ryder 
v. Meyer, 66 111., 40; Fairbank v. 
Streeter, 142 111., 226. 

New bond extinguishes old. — 
Where a new bond in a larger 
amount is given, as provided by the 
statute, such bond operates as a sat- 
isfaction or extinguishment of the 
former bond. Peppers v. Interna- 
tional Bank, 10 111. App., 531. 
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NO. 399.— FORM OF APPEAL BOND GIVEN BY DEFENDANT IN 
FORCIBLE ENTRY AND DETAINER. 1 

Know all Men by These Presents that We, C D 

E F and G H , of the District of , 

State of Illinois, are held and firmly bound unto A B in 

the penal sum of dollars, lawful money of the United States, for the 

payment of which well and truly to be made, we bind ourselves, our heirs, 
executors and administrators, jointly and severally, firmly by these pres- 
ents. 

Witness our hands and seals this day of , A. D 

The Condition op the Above Obligation is Such, That Whereas, the 

said A B did on the day of , A. D. 

, before L M , Esquire, a Justice of the Peace 

for the district of , {if the judgment ivas recovered in a court of 

record, name the court properly and aver accordingly), recover a judgment 

against the above bounden C D ,inan action of forcible 

entry and detainer of certain premises in said district, and for restitution 

thereof, and for costs of suit, from which judgment the said C 

D has taken an appeal to the Court of 

County (if appeal be taken to Appellate or Supreme Court include the 

name properly), in the state aforesaid. Now if the said C D 

shall prosecute his appeal with effect and pay all rent now due and that 
may become due before the final determination of the said suit, and all 
damages and loss which the plaintiff may sustain by reason of the with- 
holding of the possession of said premises, and by reason of any injury 
done thereto during such withholding, together with all costs, until the 
restitution of the possession thereof to the plaintiff; in case the judgment 
from which the appeal is taken is affirmed, then the above obligation to 
become void, otherwise to be and remain in full force and effect. 

C D , [Seal.] 

E F , [Seal.] 

G H , [Seal.] 

Approved by me this day of , A. D 



Justice of the Peace (or Judge of Court). 

Wheji tfo plaintiff appeals the condition of the bond shall 
be as in other cases of appeal, when taken by the plaintiff, 
except as otherwise provided by law.* 



1 Compare Cunningham on For- 
cible Entry and Detainer, p. 283. 

3 Rev. Stat., Chap. 57, ^ 20, § 20. 
As to bonds of appeal from Justice's 



Court, see ante, Vol. I, § 414. As to 
bonds of appeal in courts of record, 
see ante, § 1032. 
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§ 1220. Definition, nature and his- 
tory. 

1221. What property may be dis- 

trained—Extent of land- 
lord's lien. 

1222. When landlord may be dis- 

trained for rent. 

1223. How the proceedings begun 

—Warrant — Inventory- 
Forms. 



§ 1224. Summons — Issuance and 
return. 

1225. Notice of nonresidents, etc. 

—Form. 
, 1226. Proceedings— Pleadings. 

1227. Set-off. 

1228. Judgment. 

1229. Release of distrained prop- 

erty by giving bond. 

1230. Perishable property— Dispo- 

sition of. 



§ 1220. Definition, nature and history.— Distress is the 
taking of a personal chattel out of the possession of the 
wrongdoer into the custody of the party injured to procure 
satisfaction of a wrong committed. 1 

Distress for rent is the taking by the landlord, by due course 
of law, of the property of his tenant, on which he has or may 
have a lien for rent, to procure a satisfaction of the rent due and 
unpaid. Distress for rent is a proceeding of great antiquity. 
It seems to have had its origin in the Gothic nations of 
Europe. It was recognized by the Magna Charta and since 
that time has been recognized and enlarged by numerous Eng- 
lish and American statutes. 3 

A landlord's lien and his right to distrain for rent and 
create a lien thereby are separate and distinct rights. The 
former did not exist before the statute of Anne, 8 while the 
latter did. The right to distrain for rent is a common law 
right which has been preserved by the statute and will there- 
fore be construed more liberally than if the right were created 
b y the statute. A landlord's lien upon the chattels of his 
tenant may be enforced by attachment as against one 

a ' 3 Bla. Com. 6; And. Law Diet. 8 8 Anne Ch. 14. 
Compare And. Law Diet. ; Bouv. 
Law Diet. 
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interfering therewith, 1 or the lien may be enforced by distress 
for rent. When no lien exists until it is created by the ser- 
vice of a distress warrant the acquired rights of third persons 
take precedence thereto. 9 

The statute of Anne above referred to gave the landlord a 
lien upon the tenant's property, but this statute is not in force 
in this State, and the landlord has no lien upon the tenant's 
property prior to the service of a distress warrant, except as 
the statute expressly gives to him upon the crops grown or 
growing upon his land.' 

The landlord's distress for rent does not bar his equitable 
remedy to prevent the removal of the crop by injunction; 4 
nor his legal action for rent. ; 5 nor does a verdict rendered in 
favor of the defendant in distress proceedings estop the land- 
lord from thereafter setting up the relation of landlord and 
tenant in another suit.' 

The landlord's right to distress for rent cannot be destroyed 
by the tenant giving notice of his intention to remove, but an 
attempted abandonment of the premises, or neglect to harvest 
the crop, gives cause for distress for rent. The removal of 
the property does not terminate the right, for the landlord 
may follow the chattels to any place in the county and dis- 
train them for rent due, and may thereafter distrain them for 
rent thereafter becoming due, provided it be due at the time 
of the distraint. Furthermore, a landlord does not waive his 
right to distrain for rent by taking a note and chattel mort- 
gage for rent due. 7 

A distress for rent can only be maintained when rent is 
due, unless crops are being removed. It can only be main- 



1 A crop cannot be attached until 
the landlord's interest is set off to 
him. Koob v. Ammann, 6 111. App., 
160. 

» Herron v. Gill, 112 111., 247; Row- 
land v. Hewitt, 19 111. App., 450; 
Penny v. Little, 4 III. (3 Scam.), 301. 

3 Herron v. Gill, 112 111., 247; 
Rowland v. Hewitt, 19 111. App., 
450; seepos*, § 1221. 



4 Latham v. McGinnis, 29 111. 
App., 152. 

s Holley v. Metcalf, 12 111. App., 
141. 

6 Bentley v. O'Brien, 111 111., 53. 

1 Pretty man v. Hartley, 79 111., 
265; Atkins v. Byrnes, 71 111., 826; 
Hammond v. Will, 60 111., 404; 
Hare v. Stegall, 60 III., 380. See 
further, as to Abandonment, post, 
§ 1222. 
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tained for rent due upon an actual demise by and between 
the parties thereto and their privies. The distress must be 
made at the instance of the landlord himself, and the right 
to make it terminates upon the death of the landlord. His 
executor or administrator cannot distrain or sue for rent 
accruing or becoming due after the death of the owner; but 
the death of the tenant does not terminate the action. It sur- 
vives against his personal representative. When rent is due 
in a certain amount the landlord may distrain, although the 
term of tenancy has not expired, and although the lease does 
not reserve the right of distraint. 1 

Security for costs must be given by a nonresident landlord 
before commencing proceeding by distress for rent, in the 
same manner that is required of other nonresident plaintiffs. 2 

§ 1221. What property may be distrained— Extent of 
landlord's lien.— With the exception of the crops growing 
upon the demised premises chattels which are exempt from 
execution are exempt from distress for rent. 3 

In view of this exemption it is provided by the statute of 
this State that in all cases for distress for rent, the landlord, 
by himself, his agent, or attorney, may seize for rent, any 
personal property of his tenant that may be found in the 
county where such tenant shall reside ; and in no case shall 
the property of any other person, though the same may be 
found on the premises, be liable to seizure for rent due from 
such tenant. 4 It is the personal property only of the defend- 



' Lillard v. Noble, 169 111., 311, s.c. 
57 IU. App., 27; Atkins v. Byrnes, 
71 III., 326; Sherman v. Dutch, 16 
IU., 283; Penny v. Little, 4 IU. (3 
Scam.), 301; Murr v. Glover, 34 111. 
App., 373; Hatfield v. Fullerton, 24 
HI., 278; Rauh v. Ritchie, 1 111. 
A PP., 188. 

-Ken* due from decedent a preferred 
claim.— A. landlord, as an adminis- 
trator, can list as a preferred claim 
against the estate of deceased ten- 
ant, a claim for rent accruing after 



the death of the tenant. Whether 
the landlord is the administrator or 
not does not affect the case. Lillard 
v. Noble, 159 111., 311, s. c. 57 111. 
App., 27. 

9 Lapointe v. Stewart, 16 111., 291; 
ante, § 430. 

» Rev. Stat., Chap. 80, H 30, § 30. 

4 Rev. Stat., Chap. 80, ^ 16, § 16. 

Trespass.— A landlord who takes 
the property of a person not his ten- 
ant, though the same be found on 
his premises, will be liable as a tres- 
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ant which can be distrained. Building belonging to the ten- 
ant cannot be taken and held as chattels. 1 Furthermore, only 
so much property can be seized as is necessary to secure the 
payment of the amount of rent that is due. An excessive 
levy will be illegal as to the excess. 8 

A lien on the crops exists in favor of the landlord for the rent 
when such crops are grown or growing upon the demised prem- 
ises, whether the rent is payable wholly or in part in money or 
specific articles of property, or products of the premises, or 
labor, and also for the faithful performance of the terms of 
the lease. Such lien shall continue for the period of six 
months after the expiration of the term for which the premises 
were demised.* 

The lien does not extend to any property belonging 
to the tenant other than the crops grown on the land. 4 But 
as to such crops it seems that it exists even after the same 
have passed into the hands of a bona fide purchaser. Such 
purchaser is by the statute notified of the existing lien of the 
landlord. 6 And it is well settled that a sale with notice of the 
lien will not defeat the same. 6 

The landlord does not, however, with distraint, or other 
measure, become invested with such right of possession as is 
required to support an action of trover against one who pur- 
chases such crop from the tenant nor of such title as will en- 
able him to sue for an injury to the crop. The owner's in- 
terest is a mere right to detain the property as security for 
the payment of the rent. 7 This lien upon the crops grown 
upon the premises exists, although such crops may belong to 
a sub-lessee. 8 It extends to the whole crop levied upon while 



passer for all damages accruing to 
the owner. Emmert v. Reinhardt, 
67 III., 481. 

Whenever the wrong property is 
seized it is a trespass of the officer 
or person seizing it and of the land- 
lord when he directs or ratifies the 
act. Becker v. Dupree, 75 111., 167. 

1 Kassing v. Keohane, 4 111. App., 
460. 

3 Harms v. Solem, 79 111., 460. 



3 Rev. Stat., Chap. 80 H 31, § 31. 

4 Herron v. Gill, 112 111., 247. 

6 Finney v. Harding. 32 III. App. , 
98; but see How v. Clark, 23 111. 
App., 143. 

6 Prettyman v. Umland, 77 III., 
206; Watt v. Scofield, 76 111., 261. 

1 Frink v. Pratt & Co., 130 111., 
327, s. c. 26 IU. App., 222. 

8 Uhl v. Dighton, 25 111., 152; Em- 
mert v. Reinhardt, 67 111., 481. 
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in the tenant's possession and to all crops and portions thereof 
from each part of the premises for the whole of the rent, al- 
though the rent may be payable in different crops in different 
proportions, and unless the different parts of the premises are 
held under different leases. 1 

This lien on crops is not created by the levy of a distress 
warrant, but exists by force of statute prior to such levy and 
is paramount to the interests of third persons and can be lost 
only by waiver or failure to enforce at the proper time. 3 The 
landlord is not entitled to the possession of the crop until the 
rent is due. 3 And where the rent is payable by a share in 
the crop the title to the crop is exclusively in the tenant until 
the share is set off to the landlord. 4 And until that time the 
lien is not enforcible by attachment. 6 Furthermore, the 
owner's lien upon the crops grown upon the premises is not 
affected by the fact that he is a tenant in common with the 
person who raises the crop instead of being landlord at a fixed 
rental. The relation of landlord and tenant may not in fact 
exist in such case, but nevertheless the owner of the land has, 
by statute, a lien upon the crops grown thereon. 8 

The sale or assignment by a tenant of his chattels will de- 



1 Prettiman v. Umland, 77 IU., 296; 
Gittings v. Nelson, 86 111., 591; 
Thompson v. Mead, 67 111., 395; 
Sargent v. Courrier, 66 III., 245. 

'Wetsel v. Mayers, 91 111., 497; 
Going v. Outhouse, 95 111., 346; 
Mead v. Thompson, 78 111., 62. 

8 Watt v. ScoBeld, 76 111., 261. 

4 Sargent v. Courrier, 66 111., 245; 
Dixon v. Niccolls, 89 111., 372; Han- 
son v. Dennison, 7 111. App., 73. 

5 Koob v. Ammann, 6 111. App., 
160. F 

6 Creel v. Kirkham, 47 111., 344; 
Dixon v. Niccolls, 39 III., 872; Al- 
*ood v. Rutman, 21 111., 200; Van- 
derslice v. Mumma, 1 111. App., 434. 

Whether the relation of landlord 
and tenant exists, or whether the 
owner and farmer are tenants in 
common, is only important as de- 



termined, or when the owner of the 
land is entitled to the possession of 
his share of the crop. If they are 
tenants in common the farmer can- 
not have the exclusive possession, 
but if the relation of landlord and 
tenant exists, the tenant is entitled 
to the possession of the whole until 
a part is set off to the landlord. 
Chase v. McDowell, 24 111., 236; 
Sargent v. Courrier, 66 III., 245; 
Dixon v. Niccolls, 89 111., 372; Al- 
wood v. Rutman, 21 III.,. 200. 

Whether the relation of landlord 
and tenant does or does not exist is 
a question of intention which is to 
be determined by the jury. Dixon 
v. Niccolls, 39 111., 372; Hanson v. 
Dennison, 7 111. App., 73; Vander- 
slice v. Mumma, 1 111. App., 434. 
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stroy the landlord's lien thereon, although such chattels still 
remain upon the premises. 1 But a general assignment by the ' 
tenant for the benefit of creditors will not destroy the land- 
lord's lien, although such assignment was made before the 
levy of the distress warrant. 3 The landlord's lien for rent on 
the goods of his tenant, to take priority over an execution, must 
be enforced by the service of a distress warrant before the 
levy of the execution. 8 Chattels covered by mortgage, but 
still in possession of the tenant, are liable for distress for rent 
at the instance of the landlord. Therefore, a landlord distrain- 
ing such property will not be liable in trespass at suit of the 
mortgagee.* 

Specific articles of property or products of the premises, or 
of labor may be distrained for rent to the value of such articles 
when the rent is payable wholly or in part in such specific 
articles of property or products of the premises or of labor. 6 

The landlord has the same right to enforce his lien against 
a sub-lessee or assignee (when the demised premises have been 
sublet or the lease assigned) that he has against the tenant to 
whom the premises were demised. 6 

§ 1222. When a landlord may distrain for rent.— When 
rent becomes due upon an actual demise, 7 the landlord has a 
right to distrain personal property of the tenant therefor and 
this right continues for the period of six months after the 
expiration of the term for which the premises were demised, 
or the tenancy is terminated. 8 

Abandonment or removal of the tenant from the premises or 
any part thereof, will give to the landlord, or his agent, or 



1 Howdyshell v. Gary, 21 111. App., 
288. 

9 O'Harav. Jones, 46 111., 288. 

3 Howland v. Hewitt, 19 111. App., 
450. 

4 HuUaday v. Bartholomae, 11 111., 
App., 206. 

5 Rev. Stat., Chap. 80, •[ 29, § 29; 
Craig v. Merine, 16 111. App., 214. 

6 Rev. Stat., Chap. 80, ^ 32, § 32. 
That goods of a sub-lessee of part 



of the demised premises are not li- 
able to be distrained for rent reserved 
in the original lease, see Gray v. 
Rosson, 11 111., 527. 

Release from liability to distress 
for tenant's rent given by the land- 
lord to the sub-tenant, only applies 
to the rent accruing at the date 
thereof. Law v. Bentley, 25 III., 52. 

1 Murr v. Glover, 34 111. App., 372. 

8 Rev. Stat., Chap. 80, 28,. S 28. 
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attorney, the right to seize upon any grown or other crops 
grown or growing upon the premises, or part thereof was 
abandoned, whether the rent is due or not. If such grown 
crops or any part thereof are not fully grown or matured, the 
landlord, or his agent, or attorney, shall cause the same to be 
properly cultivated and harvested or gathered, and may sell 
and dispose of the same, and apply the proceeds, so far as 
may be necessary, to compensate him for his labor and 
expenses, and to pay the rent : provided, the tenant may, at 
any time before sale of the property so seized, redeem the 
same by tendering the rent due and the reasonable compen- 
sation and expenses of the cultivation and harvesting, or gath- 
ering, the same, or may replevy the property seized. 1 

Distraint before rent is due is by the statute permissible 
where the tenant shall, without the consent of his land sell 
and remove, or permit to be removed, or where he is about to 
sell and remove, or permit to be removed, from the demised 
premises such part or portion of the crops raised thereon, as 
shall endanger the lien of the landlord upon such crops for rent 
agreed to be paid, in the same manner as is provided by law in 
ordinary cases of distress where the rent is due and unpaid. 3 

§1223. How the proceedings begun— Warrant — Inven- 
tory Forms. — The proceedings by distress for rent are be- 
gun, except the case of growing crops, and the landlord's lien 
is created by a service and return of the distress warrant with 
an inventory of the property levied on. The statute makes it 
the duty of the person making the distress to immediately file 
^ith the Clerk of a court of record of competent jurisdiction, 

'Rev. Stat., Chap. 80, Tf 33, § 33. not to the officer, unless the officer 

w \\a ° f amount due f or rent is particularly authorized to accept 

1 1 destroy the right of distress for or refuse it, and the tenant may, in 

ent at any time before judgment is fact, claim the return of the goods 

nctered therein. But after pro- at any time before they are sold, and 

thth^ begUD the ex P enses if the landlord refuses to deliver 

at have accrued therein must also them it will be a wrongful detainer. 

Ti? .n.* 1 ' Hammon <* v. Will, 60 Moore's Civil Justice, § 969, «' Ten- 

(XV HUnt6r V * LeConte ' 6 Cow - der " 

L' u 728, The tender must > how - 2 Rev- Sta t., Chap. 80, % 34. § 1. 
ev er, be made to the landlord and 
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or with some Justice of the Peace (if the amount of the claim 
is within his jurisdiction), a copy of the distress warrant, to- 
gether with an inventory of the property levied upon. 1 

The landlord's recovery is limited to the amount named in 
the distress warrant. 8 The warrant need not describe the 
premises, but if such description is included therein it will be 
treated as surplusage and will be therefore harmless. 3 The 
warrant need not be under seal.* 

The distress may be levied by the landlord or by any private 
person authorized by him for that purpose, as well as by an 
officer. 6 It must, like other civil process, be served in due time. 
If levied on in the night time the act is a trespass at common 
law." A seizure of the wrong property will be trespass, ren- 
dering the officer or other person who makes the levy liable 
therefor, as well as the landlord when the latter directs or 
ratifies the act. 7 An excessive levy is illegal as to the excess.' 

The service of a distress warrant cannot be prevented by 
injunction at the instance of the tenant where the landlord is 
solvent. This is because the tenant has an adequate remedy 
at law for the breach of the landlord's contract to defend. 9 

The distress warrant and inventory may be in the following 
forms : 



NO. 400. — FORM OF DISTRESS WARRANT. 
State of Illinois, ) 

>88. 

County. ) 

ToE F (or if the fact say "the Sheriff" or "any Con- 
stable") of said county: 

Whereas, C D , of said county, is justly indebted to 

, - - B in the sum of dollars, being (" one month's" or 

one quarter's" or " one year's" or otherwise as the case may be) rent, due 

to me on the day of , A. D , for the premises 10 now 

m his possession demised to him by me. 11 

. * Rev. Stat, Chap. 80, if 17, § 17. ' Becker v. Dupree, 75 111., 167. 
Asay v. Sparr, 26 111., 115. « Harms v. Solem, 79 III., 460. 

Alwood v. Mansfield, 33 111., 352. • Leopold v. Judson, 75 III, 536. 
Dennis v. Maynard, 15 III., 477. '° The premises need not be de- 
Taylor on Landlord and Tenant, scribed. Supra. 

243; Rev. Stat, Chap. 80, ^ 16, § 16. " The warrant performs the office 
Sherman v. Dutch, 16 111., 283. of a declaration. Therefore if evi- 
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Now, therefore, I do hereby authorize and request you to make distress 

according to law of said rent of the goods and chattels of the said C 

D , which are liable to be distrained, wherefore the same may be 

found in said county. 

In witness whereof I hereunto set my hand this day of , 

A. D > 

A B , 

Landlord. 

NO. 401. —FORM OF INVENTORY OF PROPERTY LEVIED ON. 

State op Illinois, ) 

f-ss. 

County. ) 

By virtue of the distress warrant of which the within is a copy I have 
levied upon and taken the following goods and chattels to wit, (here state 

the number and names of tlve articles seized) property, of the said C 

D , 

E F .("Sheriff," "Constable," 

"Agent" or "Attorney" as the case may be). 

§ 1224. Summons — Issuance and return. — Upon the fil- 
ing of the copy of a distress warrant and inventory above 
mentioned the Clerk or Justice of the Peace shall issue a sum- 
mons against the party against whom the distress warrant 
shall have been issued, which summons shall be returnable as 
other summons are." 

The summons may be in the following form : 

NO. 402.— FORM OF SUMMONS IN CASE OF DISTRESS FOR 
RENT. 

{Commence as in form No. 20 \ ante, Vol. I, p. 412, down to and includ- 
ing the word * 'Greeting." Then add:) 

Whereas A B has lately distrained the goods and chat- 
tels of the said C D for the sum of dollars, claimed 

to be due to him for rent of certain premises leased; 

You are therefore hereby commanded, etc., (conclude as in ordinary 
summons). 

dence of other matters will be de- 1 A warrant need not be sealed, 
sired to be introduced, proper alle- Supra. 

gations must be included in the dis- 8 Rev. Stat., Chap. 80, H 18, § 18. 
tress warrant. See post, § 1226. 

91 
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§ 1225. Notice of nonresidents, etc — Form.— The statute 
prescribes that when it shall appear, by affidavit filed in the 
court where the distress proceeding is pending, that the 
defendant is a nonresident, or has departed from this State, 
or on due inquiry cannot be found, or is concealed within the 
State, and the affiant shall state the place of residence of the 
said defendant, if known, and if not known, that upon dili- 
gent inquiry he has not been able to ascertain the same, 
notice may be given, if the suit is in a court of record, as 
attachment cases in such courts, 1 or if the suit is before a 
Justice of the Peace, as in cases of attachment before 
Justices.' 

* 

§ 1226. Proceedings — Pleadings — The suit shall there- 
after proceed in the same manner as in attachment before 
such court or Justice of the Peace \ x provided, that it shall not 
be necessary for the plaintiff in any case to file a declaration, 
but the distress warrant shall stand for a declaration and shall 
be amendable as other declarations : 4 provided, that no such 
amendment shall in any way affect any liability that may 
have accrued in the execution of such warrant. 6 This being 
true, a copy of the instrument (lease) sued on need not be filed 
with the warrant as is required with the declaration in ordi- 
nary suits at law. 0 But the plaintiff may, by filing affidavit of 
claim, 7 entitle himself to judgment as in case of default, unless 
the defendant shall file an affidavit of merits with his plea. 8 

The distress warrant filling the office of a declaration must 
contain allegations of all the facts upon which proof is desired 
to be offered. Therefore, if the plaintiff desires to show that 
the defendant might, by good husbandry, have^ made a bet- 
ter crop, and increased the rent, the allegation of that fact 
must be made in the distress warrant. 0 

1 Ante, Vol. I, § 338. 71 111., 51; Bartlett v. Sullivan, 87 

9 Rev. Stat., Chap. 80,^ 19, § 19. 111., 219; Alwood v. Mansfield, 33 

» Ante, Vol. I, §§ 337, et seq; Pop- 111., 452. 

pers v. Meager, 33 IU. App., 20; 1 Ante, Vol. I, § 550. 

Olds v. Loomis, 10 111. App., 498. 8 Bartlett v. Sullivan, 87 111., 219; 

4 Ante, Vol. I, § 740, et seq. ante, Vol. I, § 712. 

6 Rev. Stat., Chap. 80, <ft 20, §20. 9 Bainter v. Lawson, 24 111. App., 

6 Fergus v. Garden City Mfg. Co., 634. 
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8 1227. Set-off—A defendant may avail himself of any set- 
off or other defense which would have been proper if the suit 
nad been for rent in any form of action and with like effect 1 
Ihe tenant may recoup for damages for breach of the land- 
lord s contract of lease,' and may recoup the damages caused 
by the landlord's torts affecting the premises; but he cannot 
recoup or set-off damages on other accounts.' 

The defendant, in interposing set-off or damages, must 
Plead such matter specially, for, otherwise, the action is con- 
nnecl to rent. Furthermore, the plaintiff may reply by fur- 
ther set-off to the matter pleaded by the defendant, but he 
cannot recover judgment on his set-off. ' 

The tenant may plead and prove payment of rent/ or a 
tender thereof. 

§ 1228. Judgment-Judgment for the plaintiff.— \i the 
plaintiff succeeds in his suit, judgment shall be given in his 
tavor for the amount which shall appear to be due him.' 

meet of judgment when defendant served.— When the 
aetenaant has been served with process or appears to the 
action, the judgment shall have the same force and effect as 
suits commenced by summons, and execution may issue there- 
n not only against the property distrained, but also against 
ne other property of the defendant. But the property dis- 
J ' 7 the ^ me has not been replevied or released from 
jeijure, sha11 b * sold.' The judgment is final between 
e parties upon all questions which are determined or shoukf 
ave been determined; that is to say, it is final as to whether 
nt ls or is not due, and, if so, how much.' The judgment 
°eing nn ai, an appeal will lie therefrom.' 

udginent by default when defendant not served— Execution. 
vnen publication of notice shall have been made, as pro- 

\ ^ St »t., Chap. 80, IT 21, § 21. As to judgment in case of set-off, 
Lindley v. Miller, 67 111., 344 eeepost, § — . 

3 Lynch v. Baldwin 69 111 oio ' ^ Stot " Cha P- 80, ^ 22 > 5 22 - 

Co* v. Jordan 86 ' m •' " • 'Rev. Stat., Chap. 80, IT 23, § 23. 

Sketn* „ ™ Cleren K er v. Dunaway, 84 111., 

trtetoe v. Ellos, 14 111.. 75; ante, 367. 

' Kimball v. Ritter, 25 III., 276. 
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vided by law, 1 but the defendant is not served with process 
and does not appear, judgment by default may be entered, 
and the plaintiff may recover the amount due him for rent at 
the time of issuing the distress warrant, and a special execu- 
tion shall issue against the property distrained, but no execu- 
tion shall issue against any other property of the defendant. 3 
When judgment in favor of t/ie defendant — Set-off. — If the 
judgment is in favor of the defendant, he shall recover costs 
and have judgment for the return of the property distrained, 
unless the same has been replevied or released from such dis- 
tress. And if set-off is interposed, and it appears that a bal- 
ance is due from the plaintiff to the defendant, judgment shall 
be rendered for the defendant for the amount thereof. 8 

§ 1229. Release of distrained property by giving bond. 

— When any distress warrant has been levied, the person 
whose property is distrained may release the same by entering 
into a bond in double the amount of the rent claimed, payable 
to the landlord, with sufficient sureties to be approved by the 
person making the levy, if the bond is tendered before the 
filing of a copy of the warrant, as provided by law,* or if 
after, by the Clerk of the court in which, or Justice of the 
Peace before whom, the suit is pending, conditioned to pay 
whatever judgment the landlord may recover in the suit, with 
costs of suit. If the bond be taken before the filing of a copy 
of the distress warrant, such bond shall be filed therewith, 
and if taken after the filing of a copy of the distress warrant, 
it shall be filed in the court or with the Justice where the 
.suit is pending. 6 

•§ 1230. Perishable property — Disposition of. — If any 

property distrained is of a perishable nature and in danger of 
immediate waste or decay, and the same is not replevied, or 
bonded, the landlord or his agent or attorney may, upon giv- 
ing notice to the defendant or his attorney, if either can be 

1 Ante, § 1225. * Ante, § 1223. 

2 Rev. Stat., Chap. 80, ^ 24, §^4. 5 Rev. Stat., Chap. 80, IT 26, § 26. 

3 Rev. Stat., Chap. 80, T 25, § 25. 
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found in the county, or if neither can be found, without any 
notice, apply to the Judge or Master in Chancery of the court 
m which, or the Justice of the Peace before whom the suit is 
pending, describing the property, and showing that the same 
w so m danger, and if such Judge, Master, or Justice of the 
Peace is satisfied that the property is of a perishable nature, 
and in danger of immediate waste or decay, and if the defend- 
ant or his attorney is served with notice, or does not appear, 
that he cannot be found in the county, he may issue an order 
to the person having possession of the property, directing the 
sale thereof upon such time and such notice, terms and con- 
ditions as the Judge, Master, or Justice of the Peace shall 
think for the best interests of the parties concerned. The 
money arising from such sale shall be deposited with the 
Clerk of the court in which, or Justice of the Peace before 
whom the suit is pending, there to abide the event of the 
suit. 1 



1 Rev. Stat, Chap. 80, ^ 27, § 27. 
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§ 1231. Definition of term. — At different periods of time 
in different countries, and even in different parts of our coun- 
try, the members of the legal profession have been and are des- 
ignated by so many different titles, sometimes applied because 
of the different courts in which they practice, sometimes 
-descriptive of their different rank and dignity, and sometimes 
of the different branch of the profession which they pursue, 
that a few words regarding the meaning of the various terms 
will not be out of place, even in a brief article like the 
following. 1 

A lawyer is one skilled in the law ; one whose profession is 
to give advice and assistance in legal matters, and to prose- 
cute and defend in courts the causes of those who may employ 
him for that purpose. The designation comprehends the sev- 
eral classes known as attorneys, solicitors, proctors, counsel- 
lors, barristers, and advocates, who, with the various priv- 
ileges, and in the different capacities, give aid in expounding, 
replying and enforcing the law, or in the preparation of legal 
documents. 8 

An advocate in the legal sense of the term, means a legal 
assistant, a legal advise*, or counsel. It is a term borrowed 
from the Eoman law and under the English system there are 
" two species," as Blackstone says, barristers and sergeants. 8 
All advocates are members of the bar— are admitted to plead 
at the bar— and all come to the bar through the inns of 
the court. For the first sixteen years they are " barristers." 
After sixteen years' standing they may become " sergeants " 
-and acquire additional privileges and dignity. 

In England advocates cannot become attorneys without 
being disbarred, nor can attorneys become advocates and con- 
tinue to be attorneys. The offices are kept distinct. An 
attorney in England is not a member of the bar. 

It may be well to state in passing that the institution and 
■office of the sergeant at law was practically brought to an end 

1 See subject more fully treated. American Encyclopedia "Law- 
v\ eeks on Attorneys at Law. y er ." 
' Thomas M. Cooley, LL. D. , New * 3 Bla. Com. , 26. 
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by the coming into operation of the Supreme Court of Judi- 
cature Act of November 2, 1875.' 

A cotmsel or counsellor is an advocate associated in the 
management of a particular cause, or one who acts as a legal 
adviser in reference to a matter requiring legal knowledge 
and judgment. 8 

A proctor is a special term applied to legal practitioners in 
the admiralty and ecclesiastical courts. It appears to be a 
•contraction of the Latin procurator, though a Roman procu- 
rator only addresses the court as an advocate, occasionally 
being properly an assistant to an advocate and as Cicero tells 
us, rendering his services for very trifling fees. 8 

A solicitor — a term derived from the Latin solicitare — by 
the English classification, is a person practicing in courts of 
■equity ; one whose business is to be employed in the care and 
management of matters and suits in chancery. It is a term 
of limited application at most, and since the abolition of the 
distinct courts of chancery in this country (except in New 
•Jersey) it has fallen into such disuse that Story and other 
^lementary writers do not use it, even in treating of matters 
in equity. The term ' < solicitor ' ' in chancery is still used in 
this State, 4 though 44 attorney at law" comprehends the 
same, and without great care on the part of the conservatives 
the term " solicitors " will disappear entirely from the every 
day practice. 

An attorney at law in England is not a member of the bar, 
and may not address the court. He is, however, an "officer 
of the court and legally qualified, " and his business is to 
formally conduct the proceedings in civil and criminal cases, 
to attend the courts, Judges and public officers, to investigate 
the matters in controversy by personal communication with 
their clients, to collect and analyze evidence, to summon the 

1 36 & 37 of Vict., Ch. 66, § 87; 38 4 Compare Rev. Stat., Ch. 13, \\ 7, 
<& 39 of Vict. , Ch. 77, § 14. § 7. 

* Bouv. Law Diet. 

8 Proust, n. Cic. De Orat. Lib. 
1-45; Weeks on Att'y, §§ 28, 32. 
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witnesses, to prepare for the trial or hearing, and to take the 
necessary proceedings after judgment. 1 

The term "attorney at law" in this country has been given 
a broader application, until it may be said to comprehend all 
grades of practicing lawyers. It is used to indicate all classes 
of persons skilled in the law, and who are appointed to rep- 
resent others in litigation and in legal matters. 9 

"Attorney" — a term in its broadest sense, meaning one who 
is placed in the stead of another, to manage his affairs, — is 
the term generally used in speaking of legal matters, to mean 
an attorney at law ; and in that sense its use is so general as 
never to be misunderstood. When it is sought to indicate 
one who serves another as his agent in doing a particular 
thing, the term "attorney in fact" is used. An "attorney 
in fact, 1 ' properly speaking, is an agent for the transaction 
of an act specified in a sealed instrument called a " letter of 
attorney," or "power of attorney." ■ 

§ 1232. The vocation of a lawyer— Nature of his office. 

—One of the beneficial effects of the late civil war has been 
to determine, authoritatively, the nature of the lawyer's vo- 
cation ; whether he is a public officer, civil officer, person hold- 
ing an office of trust, or private individual licensed (revocably) 
to follow a certain occupation. The matter came up under 
what is known as the "test-oath acts" which, though differ- 
ing in phraseology, were, by the different State legislatures 
and congress, to the effect of prohibiting public officers, and 
persons elected or appointed to any office of trust, civil or 
military, form exercising the functions, or receiving the emolu- 
ments of their offices, unless they should, on oath, state that 
affiant had given voluntarily no aid, effort, or encouragement 
to any person or pretended government, then in armed hos- 

'Reecev . Rigby, 4 Barn. & Aid., bridge v. Wier, 6 La. Ann., 706; 

S ? ™ ! V* P<Umer ' 2 WUs - Bienvenu v. Factors, ete., Ins. Co., 

ST g,) 'i 5 H °P kin80n v - Smith, 7 33 La. Ann., 209; People v. May, 2 

M ?^W'*f- Mich., 605; Henry v. Gregory 29 

'Standard Diet.; Wharton on Mich , 69 

tZT 7, * 55 r 5; *J* raliam v « Rich * 8 And. Law Diet.; People v. May, 
ardson, 3 La. Ann., 839; Trow- 3 Mich., 605. 
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tility or inimical to the government of the United States. In 
the litigation growing out of these acts it seems to have been 
well settled that an attorney at law is an officer holding an 
office; but in the words of Justice Field 1 — "the profession of 
an attorney and counsellor is not like an office created by an 
act of Congress, which depends for its continuance, its powers, 
and its emoluments upon the will of the Creator, and the pos- 
session of which may be burdened with any condition not pro- 
hibited by the Constitution. Attorneys and Counsellors are 
not officers of the United States ; they are not elected or ap- 
pointed in the manner prescribed by the Constitution for the 
election and appointment of such officers ; they are officers of 
the court, admitted as such, by its order, upon evidence of 
their possessing sufficient legal learning and fair private char- 
acter * * *. The order of admission is the judgment 
of the court that the parties possess the requisite qualifications 
as attorneys and counsellors and are entitled to appear as such 
and conduct cases therein. From its entry the parties become 
officers of the court and are responsible to it for professional 
misconduct. They hold their office during good behavior, and 
can only be deprived of it for misconduct, ascertained and de- 
clared by the judgment of the court, after opportunity to be 
heard has been afforded. Their admission or their exclusion 
is not the exercise of ministerial power." It is the exercise 
of judicial power.' 

For this reason mandamus will not lie to vacate an order 
removing an attorney and counsellor." 

§ 1233. Admission to practice, (a) Necessity thereof. 4 — 

The office of an attorney at law is public so far as concerns 



' Ex parte Garland, 4 Wall. (U. 
S.), 378. 

'Ex parte Cooper, 22 N. Y., 81; 
Ex parte Second, 19 How. (U. S.), 
9; Petition of Splane, 123 Pa. St., 
527; Weeks on Att'ys, § 38. 

l Ib. 

4 Courtesy extended to attorneys 
residing in other states.— When any 
•counsellor or attorney at law, resid- 



ing in any other state or territory, 
may desire to practice law in this 
State, such counsellor or attorney 
shall be allowed to practice in the 
several courts of law and equity in 
this State upon the same terms and 
in the same manner that counsel- 
lors and attorneys at law residing 
in this State now are or hereafter 
may be admitted to practice law in 
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the necessity of a license of some kind for its exercise, and the 
duty imposed upon the attorney of subserving the interest of 
public justice in the mode pointed out by his oath for admis- 
sion.' Due admission to practice, according to the lex fori, 
is essentially to enable a person to practice, either as an 
attorney, solicitor, or counsellor in a particular court. 2 A 
citizen of one state is not entitled, as of right, to admission to 
the bar of another state. 8 

However, a client is not bound to ascertain whether a per- 
son, ostensibly acting as an attorney, whom he employs in 
that capacity, is duly qualified. Proceedings taken by prac- 
titioners whose qualifications are defective are held to be* 
neither void, nor, perhaps irregular on that account, so far a* 
the proceedings are concerned/ The fact of an attorney be- 



such state or territory. Rev. Stat 
Chap. 13, If 12, §12. 

Who may not practice as attor- 
neys.— No person who holds a com- 
mission as a Justice of the Supreme 
Court of the State of Illinois or as a 
Judge of any court of record in this 
State,shall be permitted to practice 
as an attorney or counsellor at law 
in the court in which he is commis- 
sioned or appointed, nor shall any 
judge of any county or Probate 
Court be permitted to practice in 
the court for which he is commis- 
sioned or appointed, and it shall be 
unlawful for any County Judge 
Probate Judge, County or Probate 
Clerk or Deputy County or Probate 
Clerk, to make accounts current or 
reports for any executor, adminis- 
trator, guardian, or conservator, in 
which said court shall have to act 
on judicially, nor shall any Coroner 
Sheriff or Deputy Sheriff be permit 
ted to practice as aforesaid in the 
county in which he is commissioned 
or appointed, nor shall any Clerk or 
Deputy Clerk of a court of record 
be permitted to practice as an at- 
torney or counsellor at law in the 



court in which he is such Clerk, 
or Deputy Clerk. Rev. Stat., Chap. 
13, IT 10, § 10. 

Further, no person shall be per- 
mitted to enter his name upon the- 
roll to be kept by the Clerk of the- 
Supreme Court {post, § 1241), un- 
til he has taken the oath required. 
Post, § 1240; Rev. Stat., Chap. 13, 
IT 10, $ 10. 

1 Wharton on Agency, § 557; Wat- 
ers v. Whitmore. 23 Barb. (N. Y.), 
505; Weeks on Att'y at Law, § 43. 

8 Robb v. Smith, 4 111. (3 Scam.), 
46; Wharton on Agency, § 557; Hob- 
by v. Smith, 1 Cow. (N. Y.) 588; 
Seymour v. Ellison, 2 Cow. (N. Y.), 
13; Harrington v. Edwards, 17 Wis., 
586; Cobb v. Judge, 43 Mich., 289. 

8 1 Weeks on Att'y at Law, § 43. 

4 HiUeary v. Hungate, 3 Dowl. 
(Eng.), 62; Glynn v. Hutchinson, 3 
Dowl. (Eng.), 529; Smith v. Wilson. 
1 Dowl. (Eng.), 545; Harding v. Pur- 
kess, 2 Marsh. (Eng.), 223; Arnold v. 
Nye, 23 Mich., 286; Wilcox v. Cos- 
sick, 2 Mich., 165; Farmers', etc., 
Bank v. Troy City Bank, 1 Doug. 
(Mich.), 457. 
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ing admitted to practice is not a cause for dissolving an 
injunction, and the dismissal of an appeal. If the plaintiff is 
present to attend, he need have no counsel, but the attorney 
himself may be punished. 1 

Furthermore, one who has in fact been practicing as an 
attorney will be presumed, the contrary not appearing, to 
have been licensed to practice. 3 

The statute of this State regarding the necessity of admis- 
sion provides that no person shall be permitted to practice as 
an attorney or counsellor at law, or to commence, conduct, or 
defend any action, suit or plaint in which he is not a party 
concerned, in any court of record within this State, either by 
using or subscribing his own name or the name of any other 
person, without having previously obtained a license for that 
purpose from two of the Justices of the Supreme Court, which 
license shall constitute the person receiving the same as an 
attorney and counsellor at law, and shall authorize him to 
appear in all the courts within this State, and there to prac- 
tice as an attorney and counsellor at law, according to the 
laws and customs thereof, for and during his good behavior 
:n said practice, and to demand and receive fees for any ser- 
vices which he may render as an attorney and counsellor at 
law in this State. 8 

§ 12M. (b) Who may be admitted To be admitted to 

the practice of law in this State one must possess a good moral 
character and be of the age of twenty -one years; 4 and since 
sex has never been made one of the elements of citizenship, it 
follows that females having the requisites and qualifications, 
may occupy the office of attorney and counsellor at law and 
enjoy the emoluments thereof. 6 

1 Peterson v. Parrott, 4 W. Va., 4 Rev. Stat., Chap. 13, IT 2, § 2; 

42; Reeder v. Snyder, 3 W. Va. , 413; Supreme Court Rule 25. 

Kev. Stat., Chap. 13, "II, §1. s United States v. Anthony, 11 

'Ex parte Tripp, 66 Ind., 531; Blatchf. (U. S.), 203; People v. 

Norburg v. Heinmann, 59 Mich,, Town of Oldtown, 88 III., 205; Rev. 

Stat., Chap. 13, If 1, § 1 ; U. S. Const. 

Rev. Stat., Chap. 13, "T 1, § 1. Amendment XIV. 
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§ 1235. (c) Manner of procuring admission. — There are 
three ways by which a person may procure a license of the 
Supreme Court of this State to practice the law herein : (1), 
By examination ; (2), upon diploma from a law school, and 
(3) upon a license granted in another state. 

§ 1236. Same. 1. Upon examination — Affidavit of ap- 
plicant, and certificate of instructor, or affidavit of credi- 
ble witness. — Every application for license to practice law in 
courts of this State, except those who apply for admission 
upon a license granted in another state, or upon a diploma 
issued from a law school of this State, shall present to one of 
the Appellate Courts, in term time, proof that he has pursued 
for the period of two years the same course of studies prescribed 
for students in any of the regularly established law schools of 
this State, or a course of law studies equivalent thereto, nam- 
ing the books studied, and that such law studies have been pur- 
sued under the direction and supervision of one or more licensed 
lawyers, or firms of lawyers, and that the applicant has sub- 
mitted to satisfactory examinations by such lawyer or lawyers, 
or firm or firms of lawyers, at convenient intervals during 
such period of study covering progressively the entire course 
studied, such proof to consist of the affidavit of the applicant 
and also the certificate or certificates of the lawyer or firm 
under whose direction and supervision such studies have been 
pursued; or if in consequence of death or absence of such 
lawyer or lawyers, his or their certificate cannot be procured, 
its place may be supplied by the affidavit of any credible wit- 
ness having knowledge of the facts: Provided, however, 
that the time employed as a law student in any established 
law school shall be considered a part of the two vears of 
which the court shall be satisfied by affidavit of the applicant 
and the certificate of the secretary or of one of the supervisors 
of such school. 1 

Upon the presentation of such affidavits and certificates to 
any of the Appellate Courts, in term time, such court may, at 
such convenient time, as it shall designate, by an order or 

1 Supreme Court Rule 45. 
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rule of court, examine, in open court, the applicants so pre- 
senting them for admission to the bar; and shall certify, under 
the seal of the court, the fact of such examination and the 
names of those whom they shall find entitled to admission to 
the bar, to this court. Licenses shall be hereafter issued by 
the Judges of this court, in term time, on such certificates": 
provided, that each of such certificates shall be accompanied 
by the affidavit of the applicant or some other reputable per- 
son that he is of the age of twenty-one years, or above, and 
a citizen of the State, and also a certified transcript from a 
court of record in this State showing that he is a man of good 
moral character. An applicant who shall, upon examination, 
as aforesaid, by the Appellate Court, be rejected, shall not be 
permitted to re-examination until the next regular term of the 
Appellate Court in which he was so examined and rejected. 1 

§ 1237. Same. 2. Upon diploma issued by a law school. 

—A diploma regularly issued by any law school regularly 
organized under the laws of this State, whose regular course 
of law studies is two years, and requiring actual attendance 
by the student of at least thirty -six weeks of each of such 
years, may be received and acted upon in the place and stead 
oi the examination in open court required by Rule 45; 2 but 
every application for admission to the bar made on behalf of 
any person to whom any diploma, as aforesaid, has been 
awarded, must be made in term time, by motion of some at- 
torney of this court, supported by the usual proofs of good 
moral character, and the production in court of such diploma, 
or a satisfactorily accounting by affidavit for its non-produc- 
tion, and in all cases when the diploma on which the applica- 
tion is based does not recite all the facts requisite to its recep- 
tion, all such omitted facts must be shown by the affidavit of 
the applicant or some officer of the law school, or both. 8 

§ 1238. Same. 3. Upon a license granted in another 

a e * ^ ne statute declares that any person producing a 

I Supreme Court Rule 46. 3 Supreme Court Rule 47. 

4wte,§i236 f rri. 

92 
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license or other satisfactory voucher proving that he hath 
been regularly admitted an attorney at law, in any court of 
record within the United States, and obtaining a certificate of 
good moral character as required by this act, 1 may be licensed 
and permitted to practice as a counsellor and attorney at law, 
in any court of this State, without examination. 8 

§ 1239. (d) Certificate of moral character. — The statute 
declares that no person shall be entitled to receive a license 
as aforesaid, until he shall have obtained a certificate of his 
good moral character from a court of record of some county.' 

The usual method pursued for procuring such a certificate 
from the court is for an attorney in practice in such court to, 
in open court, introduce the applicant and ask that the court 
issue a certificate of good moral character to him. Upon the 
strength of the introduction and the standing of the attorney 
who makes the request, the court generally directs the Clerk 
to issue a certificate of good moral character to the applicant, 
naming him. 

The certificate of moral character accompanied by the cer- 
tificates or proofs above designated, 4 and by the requisite 
oath, 6 is then forwarded to the Clerk of the Supreme Court, 
accompanied by the requisite fee (now five dollars) for having 
the applicant's name enrolled upon the record of attorneys of 
the Supreme Court. 8 

§ 1240. (e) Requisite oath— Form The statute prescribes 

that every person admitted to practice as an attorney and 
counsellor at law, shall, before his name is entered upon the 
roll to be kept as hereinafter provided, take and subscribe an 
oath substantially in the following form : 

1 Post, § 1239. 4 Ante ^ §§ i23 6 _ 1238t 

- Rev. Stat., Chap. 13, IT 3, § 3. * Post, § 1240. 

3 Rev. Stat., Chap. 13, H 2, § 2. • Post, § 1241 



Digitized by Google 



§§1241/1242.] ATTORNEY AND CLIENT. 1459 
NO. 404.-FORM OF OATH UPON ADMISSION TO THE BAR. 

«^?VVu':"t"".?. ' d ° 80lemnl y 8wear (or "affirm" as the case 
maybe), that I will support the Constitution of the United States and the 
Constitution of the State of Illinois, and that I will faithfully discharge 
IbUity I** ° f ° ffiCe ° f attorne y and counsellor at law to the best of my 

This oath shall be administered by some one duly authorized 
by law to administer oaths, and the person administering such 
oath shall certify the same on the license, which shall be a 
sufficient voucher to the Clerk of the Supreme Court to enter, 
or insert, or permit to be entered, or inserted on the roll of 
attorneys or counsellors at law, the name of the person of 
whom such certificate is made. 8 

§ 1241. (f) Roll of attorneys — It shall be the duty of the 
Clerk of the Supreme Court, in each Grand Division, to make 
and keep a roll or record, stating at the head thereof that the 
persons whose names are therein written have been regularly 
licensed and admitted to practice as attorneys and counsellors 
at law within this State, and that they have duly taken the 
oath of office, as prescribed by law, which shall be certified 
and endorsed on the said license.* 

The Clerk of the Supreme Court is authorized to enter or 
insert, or to permit to be entered or inserted, on the roll of 
attorneys or counsellors at law the name of the person named 
m the certificate of the administration of the oath required as 
above set forth and made in the manner set forth. 4 

§ 1242. (g) License, by whom issued It is provided by a 

rule of the Supreme Court that the Clerk of the Grand Divi- 
sion m which the order of admission is to be made, may pre- 
pare the license which are to be granted upon the applica- 
tions above described ready for the signatures of the Judges 
<>f the Supreme Court who shall sign the same, after which 
the license will be by the Clerk forwarded to the applicant. 6 

/ 

«r i? 6 / , «,? tatM Chap ' 13 ' IT 4, § 4; * Ante, § 1840; Rev. Stat., Chap. 
X* 10 ' 13, IT 10, § 10. 

«ev. Stat., Chap. 13, U 10, § 10. » Supreme Court Rule 49. 
*w Stat., Chap. 13, ^ 5, § 5. 
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§ 1243. (h) Admission a judgment of the court.— As 

hereinbefore stated, the order of admission is a judgment of 
the court that the person possesses the requisite qualifications 
as attorney and counsel, and that he is entitled to appear as such 
and conduct cases therein. The person becomes an officer of 
such court after the entry of such judgment, and will hold 
such office during good behavior. He can only be deprived 
of his office because of professional misconduct, which must 
be ascertained and declared by the judgment of the court, 
after opportunity to be heard has been afforded. 1 The act of 
admission is neither ministerial nor executive. The courts act 
judicially and therefore mandamus will not lie to review it.* 

§ 1244. Admission to the United States Supreme Court 
— Form. — It is requisite to the admission of attorneys or 
counsellors to practice in the Supreme Court of the United 
States, that they shall have been such for three years past in 
the Supreme Courts of the states to which they respectively 
belong, and that their private and professional character shall 
appear to be fair. 8 They are required to take and subscribe 
the following oath, or affirmation, viz. : 

NO. 405.— FORM OF OATH UPON ADMISSION TO UNITED STATES 
SUPREME COURT. 

1» S , do hereby swear (or " affirm," as the case may be) 

that I will demean myself, as an attorney and counsellor of this court, 
uprightly and according to law; and that I will support the Constitution 
of the United States. 4 

In all courts of the United States, the parties may plead and 
manage their own cases personally, or by the assistance of 
such counsel or attorneys at law, as by the rules of such court 
respectively, are permitted to manage and conduct causes 
therein. 6 



1 Ex parte Garland, 4 Hall (N. Y.), 
378; Petition of Splane, 123 Pa. St., 
527. 

8 Post, g 1251, " Restoration." 

9 United States Supreme Court 
Rule 2. 



4 Desty's Fed. Proc, 245, 246. 

6 1 United States Stat, at Large, 
92; Constitution of United States, 
Amendment VI. 
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§ 1245. Summary jurisdiction of courts over attorneys, 
{a) Generally. — The liability of attorneys which may be fixed 
and reached by the exercise of summary jurisdiction of the 
•court, extends to liabilities on all their undertakings with 
clients ; to cases when they act without authority ; to cases of 
attachment against them for various offenses and delinquencies ; 
to striking their names from the rolls and suspending them 
from practice ; to compelling them, in proper cases, to the dis- 
closure of a client's abode or occupation, and to compelling 
them to produce the client and to disclose a certain class of 
communications ; to delivering up documents ; to the paying 
of money and costs; to the answering of matters of affidavit; 
to contempt of court and professional misconduct generally. 1 
The attorney being an officer of the court, is liable to such 
summary jurisdiction in the tribunals in which he practices, 
because of the inherent power residing in such court. 1 

In the exercise of summary jurisdiction of the court over 
attorneys to compel them to perform their undertakings, the 
-court does not interfere for the sole purpose of enforcing con- 
tracts, on which actions might be brought in a more speedy 
and less expensive mode, but for the purpose of securing 
honesty in the conduct of its officers in all such matters as they 
undertake to perform, or see performed, when employed as 
such, or because they are such officers. It does not interfere 
so much between party and party to settle disputed rights, as 
summarily to punish, by attachment, the misconduct, or disobe- 
dience in its officers. The rules of law applicable to contracts 
are, indeed, not particularly regarded. The courts, for in- 
stance, have enforced, summarily, an undertaking given by an 
attorney on which an action would be prevented by the pro- 
visions of the statute of frauds.; and lapse of time affords no 
ground for preventing the court from interfering in enforcing 
such an undertaking, although it does in the ordinary course 
of applications against attorneys.' The rule is founded on the 

1 Weeks on Atty's at law, § 77; (Eng.), 921; In re Graves, 1 Crompt. 

Re*. Stat, Chap. 13, Iffi 6 and 7. & J., 364; Anonymous, 2 Barn. & 

8 Moutray v. People, 162 111., 194. Adol. , 766. 
3 In re Hilliard, 2 Dowl. & L. 
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principle of trust and confidence necessarily reposed in attor- 
neys in their professional character. 1 

§ 1246. (h) To strike attorneys' names from the rolls. 

— The power to strike an attorney's name from the rolls 
is a power inherent in the court itself. Having express 
power to grant a license to practice law it has an inherent 
right to see that the license is not abused or perverted 
to a use not contemplated in the grant." This is neces- 
sary for the protection of the court, the proper administra- 
tion of justice, the dignity and purity of the profession, for 
the public good and for the protection of clients. 3 

The statute provides that the Justices of the Supreine 
Court, shall have the power at their discretion to strike the 
name of an attorney or counsellor at law from the roll for nial- 
conduct in his office. The statute also provides that any Judge 
of a Circuit. Court, or of the Superior Court of Cook County, 
which, for like cause, have power to suspend any attorney 
or counsellor at law from practice in the court over which he 
presides, during such time as he may deem proper, subject to 
the right to have such order set aside by the Supreme Court 
upon appeal. 4 The Circuit Courts have no power to strike 
the name from the roll. That power rests alone with the 
Supreme Court. 6 Neither have the Circuit Courts power to 
permanently suspend the attorney from practice for that 
would be equivalent to striking his. name from the roll. The 
Circuit Court may suspend an attorney from practice until 
the next term of the Supreme Court in order that proceed- 
ings may be there instituted to strike his name from the 
roll, and, if no movement is then made by the Supreme 
Court, the Circuit Court being advised thereon should rescind 
the order of suspension. 8 

1 Inre Aitken, 4 Barn. & Aid., 47; * Rev. Stat., Ch. 13, ^ 6, § 6. 

Ex parte, Bodenham,8 D. & E. 595. • Winkelman v. People, 50 III, 

8 In re Goodrich, 79 111. , 148; Ex 449. 

parte Steinman. 95 Pa. St., 220; • Winkelman v. People, 50 111., 

People v. Green, 7 Col. 235. 449, 

8 Florida v. Kirk, 12 Fla., 278; Ex 
parte Smith, 28 Ind., 47. 
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It is for malconduct in office alone that the attorney's name 
may be stricken from the roll. Charges affecting his char- 
acter as a man, or integrity as a private citizen will not be 
considered. For any misconduct not in his official capacity, 
redress must be sought by suit in the ordinary manner. 1 It 
seems (at least in Texas), that applying approbrious epithets to 
a Judge in vacation cannot be considered a ' Contempt involving 
fraudulent or dishonest conduct, or malpractice " within the 
meaning of- the statute using those words. 8 But bringing a 
divorce suit in collusion, without authority, and acting^in 
fraudulent collusion with one party to procure the divorce 
without the knowledge or consent of the other party is mal- 
practice for which the name of the attorney may be stricken 
from the roll. 8 The same is true in case of collusion of the 
husband's attorney with the wife, whereby the husband is 
enabled to get a divorce. 4 Likewise the making of a fraudu- 
lent affidavit in a divorce case, whereby an order of court for 
money is procured, is sufficient ground for striking an attor- 
ney's name from the roll. 6 And so are surreptitious adver- 
tisements proposing to procure divorces without publicity and 
without reference to the parties. 8 

of collection or settlement of any 
claim, left with him for collection 
or settlement, any money or oth- 
er property belonging to any cli- 
ent, and shall, upon demand made, 
and tender of his reasonable fees 
and expenses, refuse or neglect to 
pay over, or deliver the same to the 
said client, or any person duly au- 
thorized to receive the same, it shall 
be lawful for any person interested, 
to apply to the Supreme Court of 
this State for a rule upon said attor- 
ney or solicitor, to show cause at a 
time to be fixed by the said court, 
why the name of the said attorney 
or solicitor should not be stricken 
from the roll, a copy of which rule 
shall be duly served upon said attor- 
ney or solicitor at least two days 
previous to the day upon which said 



1 People v. Murphy, 119 111., 159; 
People v. Goodrich, 79 111., 148; 
People v. Allison, 68 111., 151; Peo- 
ple v. Palmer, 61 111., 255; People v. 
Ford, 54 111., 520; People v. Harvey, 
41 111., 277. 

9 Jackson v. State, 21 Tex., 668. 

8 DiUon v. State, 6 Tex., 55. 

4 In re Gail, 74 N. Y., 526. 

5 People v. Leary, 84 111., 190. 
8 People v. Goodrich, 79 111. , 148. 
As to fine and imprisonment in 

such cases, see Rev. Stat., Ch. 40 
T 21, 55 21. 

Striking name from roll for refu- 
sal to pay over money collected.— 
The statute provides that in all cases 
when an attorney of any court in 
this State or solicitor in chancery, 
shall have received, in his said office 
of attorney or solicitor in the course 
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The complaint may be made by u any person interested" 
and the statute in making such statement should not receive 
a narrow construction, and therefore another person than a 
creditor has a sufficient interest to make the application to 
have the attorney's name stricken from the roll. This is 
because the members of the legal profession bear such an 
important, relation to the public that other members of the 
profession and other persons are deemed to be " persons 
interested." 1 

§ 1247. (c) To suspend attorneys from practice for a 
time. — The lighter punishment of suspension for a time is 
sometimes inflicted for lighter offenses, as where an attorney 
used indecorous language to the court in a petition for a 
rehearing suggesting that the court was disposed to punish 
bim for publishing certain articles.* 

The end to be attained is protection, not punishment. There- 
fore in all causes in which removal from office is unreasonably 
severe — as where a young attorney made an affidavit which 
was morally false, believing it to be literally true'— and the 
end sought is reclamation, not destruction, the punishment 
should be reprimand, suspension, fine, or imprisonment; for 
the expulsion from the bar lasts for all time, blasts all pros- 
pects of prosperity to come, and mars the fruit expected from 
the training of a lifetime. 4 

§ 1248. (d) Opportunity given to be heard While the 

court may have inherent power to summarily disbar an at- 
torney, i. <?., to strike his name from the roll, the courts rec- 



rule shall be made returnable and if 
upon the return of said rule, it shall 
be made to appear to the said court, 
that such attorney or solicitor has 
improperly refused or neglected to 
pay over or deliver said money or 
property so demanded as aforesaid, 
it shall be the duty of the said court 
to direct that the name of the said 
attorney or solicitor be stricken 



from the roU of attorneys in said 
court. Rev. Stat. , Chap. 13, ^ 7, § 7; 
People v. Cole, 84 111., 327; Compare 
People v. Allison, 68 111., 151. 

1 People v. Palmer, 61 111., 255. 

9 De Armas Case, 10 Martin (La.), 
123. In this case the attorney was 
suspended for twelve months. 

8 In re Knott, 71 Cal., 584. 

4 Weeks on Attorney at Law, §80. 
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ognize the fact that a Judge may not be exempt from acting 
maliciously and corruptly, for it has been said regarding the 
limit of the power to disbar or suspend an attorney that no 
order should be made therefor where the offense is not of so 
gross or serious a nature as to render the attorney unworthy 
of his office. 1 

The statute and practice in this State permits an attorney 
to be heard in his own defense and it is said that his name 
should not be stricken from the roll for alleged misconduct in 
office except upon a clear preponderance of proof against him. a 

§ 1249. (e) The practice. — The practice in the English and 
American courts generally is, upon the filing of an informa- 
tion or complaint, for the court to issue a rule upon the at- 
torney, reciting the substance of the information or charges 
against him, requiring him to show cause why his name should 
not be stricken from the roll. 8 Such is the general practice 
in this State, but any appropriate procedure may be adopted 
provided the charges are stated with sufficient particularity, 
and reasonable notice and opportunity to defend be given.* 
The statute in this State requires the Clerk of the Supreme 
€ourt to send written notice to the defendant. Stating dis- 
tinctly the grounds of the complaint or the charges exhibited 
against him, after which he will be allowed a reasonable time 
to collect and prepare testimony for his justification and will 
be allowed to be heard in his own defense. 6 It is error to 
strike an attorney's name from the rolls on mere motion with- 
out giving him notice of the proceeding, whether the court 
proceed under a statute or in the exercise of its inherent 
powers. 8 

1 Ex parte, Bradley, 7 Wall. (U. Wharton on Criminal Law, § 3430; 
■S ), 364; Dickinson v. Dnstin, 21 Weeks on attorney at law, § 83. 
Mich., 561; Watson v. Savings 4 Moutray v. People, 162 111., 194; 
Bank, 5 Rich. (S. C), 159. People v. Lamborn, 1 Scam. (111.), 

"Rev. Stat., Chap. 13, ^ 8, § 8; 123. 
People v. Baker, 56 HI., 299. 6 Rev. Stat., Chap. 13, IT 8, § 8. 

See as to "rule to show cause' 6 Ex parte, Heyfron, 7 How. 
Rev. Stat., Chap. 13, H 7, § 7; ante, (Miss.), 127; Dickinson v. Dustin, 21 
£l246n. Mich., 561. 

"Wharton on Agency, § 557; 
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In analogy to the limitation of prosecutions for misdemeanor 
there should be a limit of time for the filing of informations 
against attorneys, and therefore the law does not favor pro- 
ceedings of this nature after a great lapse of time from the 
commission of the act of which complaint is made. Further- 
more, the complaint should state with particularity the 
acts of which the attorney is charged, in order that the ac- 
cused may be enabled to make his defense. It is the charges 
alone which are made in the information or complaint that 
will be considered. The court will not consider the charges 
made in affidavits filed with the complaint. 1 

The proceedings to disbar an attorney, while not strictly 
criminal, have that nature, and the charges preferred should 
be clearly supported by the evidence to warrant a conviction. 8 

The statute in this State is a penal statute, and will be 
strictly construed. One of the effects of a strict construction 
is that the power of suspension is limited to the particular 
court in which the Judge is presiding at the time he makes 
an order of suspension. 3 

The proceedings to disbar or suspend an attorney is not a 
"prosecution" in a sense that is required by the Constitution 
to be carried on in the name and by the authority of the peo- 
ple; nor need the complaint conclude " against the peace and 
dignity of the people of the State of Illinois." 4 

In proceedings to strike an attorney's name from the roll 
the accused is not entitled to a trial by jury. 6 

The order of suspension cannot be broader than the rule. 
Therefore where the rule requires an attorney to show cause 
why he should not be suspended from practice in the Circuit 
Court of a certain named county, the order cannot be entered 
suspending him from practice in a judicial circuit comprising 
other counties and courts." This is in compliance with the 
well known rule that the judgment must be supported by the 
pleading. 

1 People v. Allison, 68 111., 151. * Moutray v. People, 162 111., 194; 

2 People v. Baker, 56 111., 299; Hay v. People, 59 HI. , 94. 
Baluss' Case, 28 Mich., 507. » People v. Goodrich, 79 HI.. 148. 

Moutray v. People, 162 111., 194. • Moutray v. People, 162 111., 194. 
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§ 1250. Effect of removal or suspension.— Every attorney 
whose name shall, at any time, be stricken from the roll by 
the order of the court, in the manner aforesaid, shall be con- 
sidered as though his name had never been written thereon, 
until such time as the said Justices, in open court, shall author- 
ize him to sign or subscribe the same. 1 

§1251. Restoration. — If an attorney's name be stricken 
from the roll for malpractice, he may afterwards be read- 
mitted on motion, and on a proper showing. Striking an 
attorney's name from the roll is not of necessity a perpetual 
disability ; it seems that it is sometimes meant merely as a 
temporary punishment and regarded in the light of a tempo- 
rary suspension only. While one is disbarred as an attorney 
he will not be permitted to represent arty person in court, 
either as attorney, agent, or otherwise; and when he is a 
candidate for readmission he must satisfy the court that he 
ought to be restored and that no objection remains. The 
matter of readmission is left largely to the sound discretion 
of the court. It is only in a clear case of excessive jurisdic- 
tion that mandamus will lie to restore an attorney's name to 
the roll.' 

In this State when an attorney is suspended from practice 
by a Circuit Court or by the Superior Court of Cook County 
an appeal will lie to the Supreme Court from the order sus- 
pending him. ' 

§ 1252. Privileges and exemptions of attorneys, (a) 
Generally. — Attorneys properly admitted and enrolled are 
entitled to prosecute and defend all actions and suits at law 
and in equity, to prepare pleadings and other proceedings 
connected therewith and generally to transact all business 
that comes within their employment. Eegularly admitted 

'Rev. Stat., Chap. 13, U 8, § 8. State v. Kirke, 12 Fla., 278; Ex 

J Ex parte Frost, 1 Chitt. Rep. parte Robinson, 19 Wall. (U. S.), 

&>8; Commonwealth v. Brecken- 505; see Lowenthal's Case, 61 Cal., 

ridge, 1 Ser*. & R. (P a .) 18; Cobb v. 122. 

Judge, 43 Mich., 289; People v. » Rev. Stat., Chap. 13, ^ 6, § 6. 
Dowling, 55 Barb. (N. Y.), 197; 



Digitized by Google 



1468 



ATTORNEY AND CLIENT. 



[§ 1253. 



and practicing attorneys were formerly supposed to be always 
present in court, and on that account have various special 
privileges, some of which still remain. These privileges 
chiefly concern the privilege from arrest, the privilege as to 
suing and being sued, exemptions from various civil duties 
and the privilege of counsel as to words spoken. These privi- 
leges, however, are not allowed so much for the benefit of the 
attorney as for the protection of the client, whose rights might 
be jeopardized did the privilege not exist. 1 

To prevent the injury that might otherwise result to the 
business of the client by the actions of his attorney, it was 
formerly the practice in England, to require that no matter 
where the residence of the plaintiff, the attorney must be 
sued in the court where he was practicing, and further that 
no matter where the residence of the defendant the attorney 
could bring suit in his own court.' 

§ 1253. Privilege from Arrest — Liability to. — It is pro- 
vided by the statute in this State that all attorneys and 
counsellors at law, as well as other officers enumerated, shall 
be privileged from arrest while attending court and whilst 
going to or returning from court ; but they shall be liable to 
arrest and held to bail and shall be subject to the same legal 
process and may in all respects be proceeded against in the same 
courts, and in the same manner when not attending court or 
going to or returning from court, as other persons are, any 
law, usage, or custom to the contrary notwithstanding. 8 

The limitation of the law as above indicated illustrates the 
improvement of the law (the creditor being considered) since 
the time when a solicitor was, on being arrested, while re- 
turning from attending the master, ordered to be discharged, 
not only in the original action, but from all subsequent 
detainers. 4 

When an attorney claims a privilege from the service of 

1 Weeks on Attorneys, § 106; * Rev. Stat., Chap. 13, ^ 9, § 9. 

Howe v. Wooley, 1 Velt. (Eng.), 1; « Ex parte Led wick, 8 Vesey 

•Gerard's Case, 1 W. Black. 1225. (Eng.), 598. 

• Weeks on Attorneys, § 106. 
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legal process, while in attendance at court or going to or re- 
turning therefrom, such privilege must be claimed by way of 
a dilatory plea, which, like other dilatory pleas, must be 
interposed at the first opportunity, or it will be deemed to be 
waived. 1 

When an attorney is arrested and desires to set up his priv- 
ilege he should apply summarily to the court in which the 
business is pending, or to the court out of which the process 
issued, for an order for his immediate discharge from that 
arrest, and the order should be served. 

§ 1254. (b) Privilege from serving as a juror. — Practic- 
ing attorneys are exempt from serving as jurors in this State 
by force of the statute. 3 This is an " exemption,'' and not a 
" disqualification." It is a privilege of the attorney, and 
one which may be waived. 8 

§ 1255. (c) Privilege regarding examination. — It is a 

familiar principle of agency that "what a man may do by 
himself he may do by another;" therefore, whatever rights 
of inspection of files or records or other matters the client 
possesses, he may delegate to his attorney, and furthermore, 
the attorney, being a licensed oflicer of the court, has such 
right to the inspection of the files in the cases in which he is 
interested, and of the records and other matters pertaining 
thereto. The right to inspect the records in the Kecorder's 
office and the records in the Probate Court are given by spe- 
cial statute in some states, but in this State the right to the 
inspection of all records, indices, abstracts, and other books 
kept in the office of the Recorder, and all instruments filed 
for record therein, as possessed by all persons for the purpose 
of inspection or examination and for the purpose of taking 
memoranda, or abstracts thereof, free of charge.* 

1 Wilson v. Nettleton, 12 111., 61. An attorney's right of inspection 

8 Rev. Stat., Chap. 78, U 4, § 4. • on behalf of his client, it seems, 

3 Further as to jurors, see ante, cannot be compelled by mandamus. 
§ 8 °4. Brown v. County Treasurer, 54 

4 Rev. Stat., Chap. 115, <R 21, § 21. Mich., 132. 
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§ 1256. (d) Privilege of counsel in argument "The 

benefit of the Constitutional right to counsel depends very 
greatly on the freedom in which he is allowed to act, and to 
comment upon the facts appearing in the case, and on the 
inferences deducible therefrom. The character, conduct and 
motives of the parties and their witnesses, as well as of other 
persons more remotely connected with the proceedings, enter 
very largely into any judiciary inquiry, and must form the 
subject of comment, if they are to be sifted and weighed.. 
To make comment of value, there must be the liberty of exam- 
ination in every possible light, and of suggesting any view of 
the circumstances of the case, and of the motives surrounding 
it, which seem legitimate to the persons discussing them. It will 
often happen in criminal proceedings that while no reasonable 
doubt can exist that a crime has been committed, there may 
be a very great doubt whether the prosecutor or the accused 
is the guilty party ; and to confine the counsel for the defense 
to such remarks concerning the prosecutor as he might justify 
if he had made them without special occasion, would render 
the right of counsel, in many cases, of no value. The law, 
justly and necessarily, in view of the importance of the privi- 
lege, allows a very great liberty in these cases, and surrounds 
them with a protection that is always a complete shield, 
except where the privilege of counsel has been plainly and 
palpably abused." 1 It is held to be, on the whole, for the 
public interest, and best calculated to subserve the purposes 
of justice to allow counsel full freedom of speech in con- 
ducting the cases and advocating and sustaining the rights 
of their constituents; and this freedom of custom ought not 
to be impaired by numerous and refined distinctions. 9 There- 
fore an attorney, in the discussion of his client's cause, is not 
liable for words spoken or written relative -to the matter in 
controversy, or to subjects which arise in the course of the 
trial. No action will lie for such speaking or writing, how- 
ever false, defamatory or malicious may be the words, pro- 

^Cooley's Const. Lim., 443. Y .), 410; Dikeman v. Arnold, 83 

Ha8ting 8 v. Lusk, 22 Wend. (N. Mich., 218. 
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vided the matter was material to the issue, or inquiry before 
the court. But if the attorney wantonly departs from the 
evidence and point in issue, with intent to injure the character 
of the adversary or that of others, without propriety or 
probable ground, he is responsible. 1 

When counsel in other arguments state facts to which there 
is no evidence, nor of which there can be any judicial notice 
taken, the opposite counsel should call the attention of the 
court thereto at the time, and when an objection is made, 
the court should compel counsel to confine his argument to a 
consideration of such matters as properly pertain to the case 
under the evidence. 9 

§ 1257. (e) Privileged communications.— The rule in re- 
gard to privileged communications between attorney and 
client seems to have had its origin in the fact that the parties 
themselves were not competent witnesses in the suit, and 
therefore the advocate could not be called upon to state what 
his client could not state.' 

Mr. Wharton says "a lawyer, no matter in what capacity 
he may be employed, is not, by Anglo-American law, per- 
mitted to disclose communications made to him by his client 
m the course of their professional relations. n * Oral commu- 
nications are thus protected. 6 And, a fortiori, does the privi- 
lege extend to cases stated for the purpose of obtaining the 
opinion of council, 8 and to written instruments held by 
counsel or attorneys on behalf of their clients. 7 The relation 



1 Newfield v. Copperman, 15 Abb. 
(N. Y.), Pr. n. s. 360: Marsh v. Els- 
worth, 36 How., 532, s. c. 50 N. Y., 
309; Hastings v. Lust, 22 Wend. (N. 
Y.), 410; Weeks on Attorneys at 
Law, § no. Further as to the scope 
°f the argument, etc., see ante, 
§907. 

"McDonald v. People, 126 111., 
150; Towner v. Johnson, 82 Ga., 940; 
Welch v. Palmer, 85 Mich., 310. 

As to Privilege, generally, see 
ante, § 832. 



4 Wharton on Evidence, § 576. 

5 Williams v. Smith, 18 N. Y., 
550; Britton v. Lorenz, 45 N. Y., 57; 
Orton v. McCord, 33 Wis., 205. 

6 Pearce v. Pearce, 1 DeGex & S. 
(Eng.), 25; Ante, % 832. 

1 Crosby v. Berger, 11 Paige (N. 
Y.), 377; Laing v. Bartley, 3 Star- 
key's Rep. (Eng.), 342; Compare 
ante, § 832. 
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of attorney and client must exist, or the communication must 
be made with a view to the relation. 1 

1 'The privilege is essential to public justice, for, did it not 
exist no man would dare to consult a professional adviser with 
a view to his defense and to an enforcement of his rights;" 3 
nor is the privilege in any way affected by the statutes mak- 
ing parties witnesses,' though it is said a party making him- 
self a witness cannot, on the ground of the statute, refuse to- 
answer to his confidential communications to his counsel. 4 

The rule established by the weight of authority is this : 
an attorney is privileged from giving evidence of any confi- 
dential communication made to him by his client, or concern- 
ing which he has been informed in his professional capacity 
as attorney for the client. The privilege is that of the client 
and not that of the attorney. If the client, therefore, choose 
to waive the privilege, the attorney cannot refuse to answer 
and be protected by the court in his refusal. 6 

The rule has been extended to an interpreter who was pres- 
ent at a conversation between a foreigner and his attorney,, 
the interpreter being held with the same secrecy as the attor- 
ney himself, and not allowed to divulge the facts confided to 
him, even though the purpose of the confidence was then at an 
end. An attorney's clerk is within the rule when he is acting 
for his master. 8 But one erroneously supposed to be an attor- 
ney (as a student) and to whom one makes a confidential com- 
munication, is not within the rule. 7 

1 Brown v. Matthews, 79 Ga., 392; « People v. Baker, 56 111., 299; 

Young v State, 65 Ga., 525; Tucker Wood v. Thornley, 58 111., 464; 

v. Finch, 66 Wis., 17; Taylor v. Parkhurst v. Lawton, 2 Swanst. 216; 

Boardman, 24 Mich., 287; Kelly v. Parkinsv. Harkshaw, 2StarkeyRep. 

Richardson, 69 Mich., 430; ante, (Eng.),239; VaiUant v. Dundermead, 

9 j » , _ 2 Atkins (Eng.), 524; ante, § 832. 

i^ord Brougham in Greenough • Taylor v. Foster, 2 Car. & P. 

v. Gastin,lMylrle&K.(Eng.),103. (Eng.), 195; Jackson v. French, 3 

Monteomery v. Pickering. 116 Wend. (N. Y.), 337. 

Q^ Fke L V ' KuhD ' 38 Ia " 1 Barnes v - Harris, 7 Cush. (Mass.), 

^Woodburn^.^Henshaw, 101 ^ Weeks on Attorney at 

Mass.. 193, s. c, 3 Am. Rep., 333. ' 
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An attorney may, of course, testify as to communications 
made to him by a person who is not and has not been his 
client. 1 So he may as to the handwriting of his client, since 
a knowledge of that may be gained without a confidential 
communication from his client. 8 But the privilege extends 
not only to what the attorney has had communicated to him 
by his client, but to every fact the attorney has learned in his 
character as attorney. 8 Even to what he has overheard of a 
conversation between his client and a third person, provided 
the same be relating to the business in which the attorney is 
engaged. 4 But not as to business in which the relation of 
attorney and client does not exist. 6 As where an attorney is 
consulted merely as a friend and neither he nor the person 
communicating with him supposes the relation of attorney and 
client to exist between them. 8 The privilege does not extend 
to matters of fact which the attorney knows by other means 
than confidential communications with his client, even though 
he might not be likely to have known them had he not 
been employed as an attorney, 7 nor does it extend to and 
excuse an attorney from testifying in regard to an agreement 
for settlement made' by him with the opposite party at the 
request of his own client. 8 

Where the attorney is a member of the firm the privilege 
of the communication and the compelled secrecy extends to 
every member of the firm. 9 

The privilege ceases, it is said, with the death of the client 
where the attorney is made executor and residuary legatee. " 

1 Tucker v. Finch, 66 Wis., 17. is a privileged communication in 

9 Holthausen v. Pondir, 23 Jones the hands of an attorney, and is not 

& S. (N. Y. Super. Ct.), 73. admissible in evidence against the cli- 

3 State v. Douglas, 20 W. Va„ 770; ent. Burnham v. Roberts, 70 111., 19. 

Hernandez v. State, 18 Tex., 134. • Goltra v. Wolcott, 14 111., 89. 

J Root v. Wright, 84 N. Y., 72, s. 1 Swaim v. Humphreys, 42 111. 

c 38 Am. Rep., 495. App., 371. 

6 House v. House, 61 Mich., 69; 8 Thayer v. McEwen, 4 111. App., 

<*nte t § 832. 416. 

A bill in chancery which a party 9 People v. Baker, 56 HI., 299. 

has b worn to, but never filed, and 10 Crosby v. Berger, 11 Paige (N. 

which was prepared by the attorney Y.), 377, s. c. 42 Am. Dec, 117, s. c. 

on his client's statement of the facts, 4 Edw. (N. Y.), 252. 

93 
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Some further applications of the rule and its exceptions have 
been pointed out in treating of the evidence offered in "pro- 
ceedings at the trial. ' u 

§ 1258. Disability of attorneys by reason of their pro- 
fession — (a) From becoming bail or surety. — From mo- 
tives of public policy, and to prevent attorneys from having 
an undue interest in litigation, they are prevented in most 
States from becoming bail or sureties in cases in which they 
are engaged and in some States they are not permitted to be 
bail or sureties, even in courts in which they" are attorneys.* 
There is no such statute provision in this state, but the prac- 
tice of going bail for a client is seldom indulged in and is 
looked upon with disfavor. 

§ 1259. (b) From acting on both sides. — Under no circum- 
stances can an attorney at law recover for legal services ren- 
dered by him in the same suit to parties having opposite in- 
terests.' The relation of attorney and client implies that the 
attorney is to look to the client alone for his compensation, 
and to receive any compensation from the opposite party or 
his attorney, without the consent of his client, is a breach of 
trust reposed in him by his employer.* 

"Where, however, there is no conflict between the interest 
of the plaintiff and an intervenor in the suit, there is no in- 
consistency in their being represented by the same attorney.* 
And it has been held further, that being counsel for the 
defendant in one suit will not prevent an attorney from accept- 
ing a retainer from the plaintiff in that suit to prosecute an 
action against his client for breach of contract of marriage. 8 

§ 1260. (c) From buying demands for suit As a gen- 
eral rule, and for the purpose of restraining any unnecessary 

1 Ante* 832, 833. < Orr v. Tanner. 12 R. I., 94n. 

8 Weeks on attorneys, 119. * Hall v. Brackett, 60 N. C, 215. 

8 Commonwealth v. Gibbs, 4 Gray, 6 Musselman v. Baker, 26 Neb.,. 

(Mass.) 146; Donald v. Wagner, 5 737. 
Mo. App., 56. Weeks on attorneys 
§ 120n. 
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litigation, the law does not permit attorneys to buy demands 
for suit or choses in action, but the rule is not intended to be 
carried to such an extent as to prevent a purchase for the 
honest purpose of protecting some other important right of 
the assignee. 1 There are statutes in some states prohibiting 
the purchase of claims for collection, but there is no law in 
this State to prohibit a person from purchasing claims or titles 
on speculation or for the purpose of prosecuting them in the 
courts. 3 

§ 1261. (d) When counsel in a case may be a witness. — 

As a general rule, there is nothing affecting the competency 
of an attorney as a witness in the case he is trying or direct- 
ing, 3 not even when his fee is contingent upon his success. 
His interest only affects his credibility. 4 But good practice 
requires that the testifying of counsel be confined to extreme 
cases and to matters as to which there is no other proof. 6 

The incompetency, or rather the unpopularity of a witness, 
has no application to his opinion as an expert on any matters 
connected with his specialty. Lawyers are admissible wit- 
nesses to prove the laws of their profession, the practice of 
courts, and the value of professional services rendered by 
attorneys. 8 



1 Weeks on Attorneys, § 121; Ram- 
sey v. Erie Ry. Co., 3 Abb. (N. Y.), 
Pr. 174; Mann v. Fairchild, 3 Abb. 
(N. Y.), App. Dec, 152; Van Ran- 
seUear V. Sheriff, 1 Cow. (N. Y.), 
443. 

3 Fetrow v. Merriweather, 53 III., 
276. 

Barratry and maintenance.— As 
to the common law offense of cham- 
perty being abolished by the sections 
of the Criminal Code, defining the 
terms and prescribing a punishment 
for barratry, see Rev. Stat., Chap. 
38, ffl 26, 27; Newkirk v. Cone, 18 
Dl, 449; what is not maintenance, 
see Guthrie v. Wabash Ry . Co., 40 
Dl., 109. 



8 Morgan v. Roberts, 38 111., 65; 
Tullock v. Cunningham, 1 Cow. 
(N. Y.), 256. 

4 Stratton v. Henderson, 26 111. , 
68; Central Branch, etc., v. An- 
drews, 41 Kan., 370. 

8 Ross v. De Moss, 45 111., 447; 
Madden v. Farmer, 7 La. Ann., 480. 

For decisions on the Georgia stat- 
ute prohibiting an attorney from 
testifying for his client, see Church- 
ill v. Croker, 25 Ga., 479. 

6 Wharton on Evidence, $ 442; 
Weeks on Attorneys, § 126; Turnbuli 
v. Richardson, 69 Mich., 400; Kelley 
v. Richardson, 69 Mich., 430; Con- 
vey v. Campbell, 52 Ind., 157. 
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§ 1262. (e) From administering oaths in cases wherein 
he is counsel.— In two of the United States, attorneys are 
prohibited by statute from administering oaths in causes in 
which they are professionally engaged. 1 In this State there 
is no statutory prohibition, but the Courts generally discoun- 
tenance the practice of attorneys in legal proceedings admin- 
istering oaths and taking affidavits to be used in such proceed- 
ings ; but the proceedings themselves cannot be treated as a 
nullity because of the fact of a counsel engaged therein having 
administered an oath. If the adversary does not take steps to 
set aside the proceedings in due time on account of that fact, 
the irregularity will be deemed to have been waived. 8 

§ 1263. Liability to third persons — Ordinarily, attor- 
neys at law, like other agents, are exempt from liability to 
third parties, for what they do in the name and behalf of 
their principals ; but like other agents, they may render them- 
selves liable to third persons in various ways, as by acting 
without authority, or independently of their clients, or in 
excess of their authority, practicing fraud or collusion, or act- 
ing under illegal, informal, or irregular proceedings, — and 
the same rules appear to apply in cases of both contract and 
torts. Attorneys may be liable for entering an unauthorized 
appearance, and for assuming obligations on their own ac- 
count.' Lord Abinger says u in cases of contract the attor- 
ney is known merely as an agent — the attorney of the prin- 
cipal — and is directed by the principal himself. The agent, 
acting for and on the part of the principal, does not bind 
himself, unless he offers to do so by express words ; he does 
not make himself liable for anything, unless it is for those 
oharges which he is himself bound to pay and for which 
he makes a charge." 4 The attorney may become liable on 
an illegal seizure when he assists in or sends his clerk to assist 

'See Howell Mich. Stat., § 637; Agency, §§612-613; Weeks on At- 

Kansas Code, § 334, et seq; Foote v. torneys, § 127. 

Smith, 34 Kane., 27. < Opinion in Robins v. Broge, 8 

* Linck v. The City of Litchfield, Mees. & W. 119. Hardy v. Keeler, 

141 111., 469. 56 m., 15 o. 
3 Coke on Litt., 52a; Wharton on 
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in the service of the writ. 1 While the attorneys acts merely 
in his character as such, making use of the process of law to- 
enforce his client's demands, however groundless it may be, 
he is not amenable to suit; but when he steps beyond that 
line and actively aids his client in the execution of his purpose 
he becomes personally liable. 2 &n attorney may so act under 
his general employment to enforce a legal claim as to render 
himself liable for a malicious prosecution or arrest.' 

§ 1264. Retainer and appearance, (a) Right to counsel. 

—The right to counsel has, in England, been oftenest denied 
when it was most needed. Persons ignorant and unaccustomed 
to public assemblies, perhaps feeble in body, or in intellect, or 
m both, were put upon trial on charges which might consign 
them to the most ignominious death, with able counsel op- 
posed, and all the machinery of the law in active operation 
against them, and yet they were refused the right to counsel. 
This for the most part occurred when the person was charged 
with treason or felony and the practice of denial of counsel in 
such cases lasted through a long period of time. Lord Holt 
and his associates, in 1695, condemned Sir William Parkins 
for high treason,, without granting him privilege of counsel,, 
when by act of Parliament, before then passed, he might have 
had the privilege of counsel on the next following day, Lord 
Holt declaring that he must administer the law as he found it 
and could not anticipate the operation of an act of parliament 
for one single day. Sir William was consequently executed. 4 

§ 1265, (b) The contract of retainer.— < 'Retainer" is the 
act of a client by which he engages a lawyer or counsel to 
manage his cause. 6 In some localities the term is used as 
synonymous with 1 -retaining fee" meaning the first payment 
of compensation for services to be rendered. 6 The ancient 
practice was to appoint attorneys in court, but it now may be 

| Hardy v. Keeler, 56 111. , 152. Liebers v. Hermeneutics, Ch. 4, § 

Schalk v. Kingsley, 42 N. J. L., 15; Cooley's Const. Lim., 33. 

' z 1 Bouv. Law. Diet. 

Burnap v. Marsh, 13 111., 335. 6 As to ••Compensation," see posU 

^Veeks on Attorney at law citing § 1274. 
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done out of court in writing or by parol. 1 The contract of 
retainer may be made like any other ; it may be express or 
implied. When services are rendered under such circumstances 
as reasonably imply that they were performed with the assent 
and on the request of the party he must be held liable.' 

The contract of appointment may be either " special " or 
"general." 8 If the agreement is that an attorney shall 
receive a stated amount per year for his services, the contract, 
is good for at least a year and it seems he cannot be dis- 
charged before that time. 4 But the employment to do a mere 
ministerial act, such as procuring the execution of a deed, 
does not constitute him an agent so as to affect his client with 
constructive notice of matters within the knowledge of the 
attorney. 6 Accepting a retainer fee will constitute the re- 
lation of attorney and client. 8 

Before an attorney undertakes his client's business there is 
no confidential relations^ existing between them, and therefore 
the attorney ma}' make a contract with reference to his ser- 
vices and compensation therefor in the same manner and to 
the same effect that other* parties may contract. They deal 
with each other at arm's length, their contracts will be con- 
strued as other contracts are. 7 It is not against the law and 
public policy in this State for an attorney to receive a contin- 



Chicago Public Stock Exchange 
v. McClaughry, 50 111. App., 358. 

A corporation may make a parol 
•contract of retainer, but it seems 
that it should be done by a majority 
of the board, at a legal session, 
though a record thereof is not essen- 
tial. McCabe v. Board, 46 Ind., 330; 
Bank v. Fellows, 28 N. H., 302; Os- 
borne v. Bank, 9 Wheaton (U. S.), 

m 

A railroad company is liable for 
i;he services of an attorney retained 
by the general manager of the com- 
pany, unless he had no authority to 
make the employment and the at- 
torney knew it. St. Louis, etc., Ry. 
Oo. v. Grove, 39 Kans. , 371. 



* Cooper & Moss v. Hamilton, 52 
111., 119; Johnston v. Brown, 51 111. 
App., 549; Weeks on Attorneys, 
§ 187. 

8 Sanders v. Seelye, 128 III., 631. 

4 Alderton v. Emmons, 4 Com. B., 
479; Weeks on Attorneys, § 178. 

6 Wyllie v. Holland, 32 Law Jour- 
nal Ch'y (Eng.), 782. 

6 DeWolf v. Strader, 26 El., 225. 

It is unusual for an attorney to 
charge more than one attorney fee 
in the same case. Should he charge 
more than one he cannot recover 
such extra charge. Schnell v. 
Schlernitzauer, 82 111. , 439. 

' Elmore v. Johnson, 143 111., 513. 
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gent fee for the services rendered his client. 1 But the courts 
will look scrutinizingly into the contract between attorney and 
client to see that they are just and equitable. 3 An attorney 
may contract with his client to receive a share of the money 
or property recovered but the client has a right to rescind such 
a contract if he elects to do so within a reasonable time, irre- 
spective of the fairness or unfairness of the contract. " A con- 
tract is not champertous unless it contains the essential element 
that the attorney will prosecute the suit at his own expense. 4 

A client cannot rescind a special contract with his attorney 
at discretion ; but he has a right to do so if the attorney fails 
to use reasonable diligence of the performance on his part of 
the undertaking. This right results from the very nature of 
the contract. 5 When an attorney accepts employment in a 
•case and there is no special contract as to duration of the 
employment, the law implies an obligation on his part to attend 
to it until it is determined. He may demand payment of fees 
earned, and if not paid, may give reasonable notice and with- 
draw from the case, but he cannot abandon the case without 
just cause ; nor will a refusal to pay some other demand jus- 
tify him in leaving the case." 

The attorney's duty does not cease with the recovery of 
judgment on a claim put in his hands for collection. He 
should collect the money after the judgment is recovered, 
unless it is otherwise agreed upon between him and his client, 
and, where land has been sold to satisfy a judgment, his duty 
continues until the expiration of the time for redemption. It 
is the duty of the attorney to receive the money which may 
be paid to the Sheriff in redemption from such sale. 7 



^ewkirkv. Cone, 18 III., 449. 

8 Rolfe v. Rich, 46 111. App., 406. 

3 Elmore v. Johnson, 143 111., 513; 
Newkirk v. Cone, 18 111., 449. 

4 4 Bla.Com. 134; 2 Chitty on Cont. , 
396-997; Story Eq. Jur., § 1048; 
Phillips -v. South Par. Commission- 
ers, 119 III., 626; Gilbert v. Holmes, 
64 111., 548; Neal County v. Frank- 
lin, 43 111. App., 207; Thurston v. 
Percival, 1 Pick. (Mass.), 415; La- 



throp v. Amherst Bank, 9 Mete. 
(Mass.), 489; Redman v. Sanders, 2 
Dana (Ky.), 70; Allen v. Hawks, 13 
Pick. (Mass.), 79. 

6 Walsh v. Shumway, 65 III., 471. 
What will justify such rescission, 
see lb. 

6 Cairo & St. L. R. R. Co. v. Koer- 
ner, 3 III. App., 248. 

1 Zeigler v. Hughes, 55 111., 288; 
Smyth v. Harvie, 31 111., 62. 
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Death ends the contract of retainer, and, without a new 
retainer the attorney has no authority to appear in the suit 
for the executor or administrator of his former client. 1 

§ 1266. (c) Appearance generally. — In the ancient prac- 
tice of the law, attorneys to appear for parties in suits were 
appointed orally in open court. 1 They were afterwards 
allowed to be appointed out of court by ' 4 warrant of attor- 
ney" which was filed in court thereafter any time before 
judgment. The lack of this warrant of attorney was aided 
by the statute of amendments and could not be assigned for 
error. The strictness regarding the " warrant of attorney " 
to appear for a party as gradually relaxed until now, although 
an attorney cannot, without special authority, admit jurisdic- 
tional process upon his client, yet it has been presumed on 
collateral proceedings, and on appeal or error, that a regular 
attorney at law, who appeared for a defendant, though not 
served, had authority to do so.' Therefore, in order to enable 
a party to be relieved, who has been represented by an unau- 
thorized attorney, he must negative the presumption of author- 
ity, and there is no rule, statute or authority permitting an 
adversary to require an attorney to affirmatively establish his 
power to act for the person in whose behalf he has entered an 
appearance in due form. An attorney in good standing is 
presumed to have had authority to enter an appearance until 
the contrary is shown. * 



1 Turnan v. Temke, 84 111., 286; 
^Gleason v. Dodd, 4 Mete. (Mass.), 
333; Doty v. Dexter, 61 Mich., 348; 
Harmess v. State, 57 Ind., 1. 

Money in the hands of a Sheriff 
made upon execution in favor of a 
plaintiff, must, upon death of the 
plaintiff, be retained by the Sheriff 
until demanded by the personal rep- 
resentatives of the deceased. Fur- 
thermore, if the court should enter 
an order that the Sheriff pay such 
money to the deceased party or his 
attorney, an injunction may issue 
on the application of the Sheriff. 
Risley v. Fellows, 5 Gilm. (111.), 531. 



9 Chicago Public Exchange v. Mc- 
Claughry, 50111. App., 358. 

8 Prince v. Griffio, 16 la., 522; 
Ma8ter8on v. LeClaire,'4 Minn., 163, 
Fowler v. Morrill, 8 Tex., 153; 
Thomas v. Steele, 22 Wis., 207; 
Shroudenbeck v. Company, 22 Wis., 
207; Sheldon v. Tiffen, 6 How. (U. 
S.), 163; Lagwood v. Patterson, 1 
Blackf. (Ind.), 327, s. c. 89 Am. Dec, 
520; Hare & Wall, notes to Mills v. 
Duryee, 2 Am. Lead. Cas. 

4 Weeks on Attorneys at Law, 
§ 193; Newberg v. Heineman, 59 
Mich., 210. 
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Where an attorney has, without authority from the client, 
appeared and begun suit, the defendant is not bound to 
answer, else he might be twice compelled to litigate the same 
action. A judgment in his favor would be no bar to a sub- 
sequent action brought by the direction of the plaintiff. 1 But 
the possession of a promissory note raises the presumption of 
a right to sue upon it.' An action begun without authority 
will be dismissed on motion. An attorney must be actually 
employed for the plaintiff before he can represent the plaintiff 
m court. 

An appearance may be general or special, but this refers to 
the character of the appearance and the effect upon the trial 
of the cause, and not to the relationship of attorney and client, 
hence it has received attention in the former part of this work 
and needs no notice here.' 

§ 1267. (d) Withdrawal of appearance— Substitution of 
attorneys. A change of attorneys in a pending suit in this 
btate must be made by order of court. It cannot be made by 
voluntary arrangement.* An attorney desiring to withdraw 
from a case, or a party desiring a substitution of attorneys, 
may move the court for leave to withdraw or substitute, as- 
the case may be, upon notice given to the client or attorneys- 
interested. When an attorney of record applies for permission 
to have his appearance stricken out, the presumption is that 
he does so by the authority of his client, and the client is not 
thereby entitled to a continuance of his case. 6 

§ 1268. Authority and powers— Management of cause- 
Satisfaction — In general the law of principal and agent ap- 
plies to attorney and client. The client is bound by the ordi- 
nary rules of agency, by the acts of his attorney, within the 
scope of the latter's authority, 8 and cannot be interfered with 

I I* 7 * v - Calhoun Co., 14 111., 132. • Henck v. Todhunter, 4 Har. & 

3 iJonald v. Wilson, 79 Mich. 181. J. (Md.), 275, s. c , 16 Am. Dec., 300. 

a™, §§ 628-31. • Wharton on Agency, § 580. 

tohen v. Smith, 33 111. App. , 344. 
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until it is revoked. 1 Like in other cases of agency the power 
of the attorney to bind the client must sometimes be particu- 
larly expressed. An attorney cannot transfer the title of a 
promissory note in his hands for collection ^ nor can he sell 
-or assign a claim to a stranger without express authority nor 
can he contract independently in relation to any of his client's 
demands. 4 

The relation of attorney and client is personal in its nature 
and the confidence reposed in the counsel cannot be delegated 
to another without the consent of the client. The client is 
entitled to receive the identical legal services he contracts 
for. 5 But under certain circumstances, such as great distance, 
etc., an attorney is authorized by his retainer to employ 
reasonable assistance at the expense of his client. 8 

The effect of a retainer to prosecute or defend a suit is to 
confer upon the attorney all the powers exercised by the 
forms and usages of the court in which the suit is pending. 
A client is presumed to authorize and sanction such action as 
the attorney, in his superior knowledge of the law, may 
decide to be legal, proper and necessary, in the prosecution of 
the demand, and whatever adverse proceedings the attorney 
may take are to be considered, as far as they affect the de- 
fendant in the suit, as approved in advance by the client, and 
therefore his acts, even though they prove to be unwarranted 
by law. 7 He may receive payment; 8 may bring suit after 

1 Cohen v. Smith, 33 111. App., act in question. Cameron v. Strat- 

344. ton, 14111. App., 270. 

Power of attorney not of record. 2 Good? ellow v. Landis, 36 Mo. , 

—Where an attorney other than the 168; Terhune v. Colton, 10 N. J. 

attorney of record is called upon to Eq., 21. 

do some specific service and per- 8 Pennington v. Patchin, 5 Vt, 346. 

forms only such service, his implied 4 Annely v. Ded Saussure, 12 S. 

authority to bind his client is lim- C.,488. 

ited to the proper conduct of the 6 Cornelius v. Wash, 1 Ill- 
particular work entrusted to him, (Breese), 98. 

and the rule regarding special 6 Singer, Nimick & Co. v. Steele, 

agents applies. A party dealing 125 111., 426. 

with him outside of the particular 1 Cameron v. Stratton, 14 111. App.. 

service does so at the peril of being 270; People v. Supervisor, 100 III., 

able to show that the attorney pos- 832; Foster v. Wylie, 27 Mich., 244. 

sesses express authority to do the 8 Greenl. Ev., 141; Custer v. 
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"being nonsuited in the first for want of formal proof; 1 may 
sue out a writ of error on the judgment;* may discontinue 
the suit;' may restore an action after a not pros;* may claim 
^an appeal and bind his client by recognizance in his name for 
the prosecution of it ; 6 and may submit the suit to arbitra- 
tion/ but it said only under a rule of court. 7 

Stipulations made in open court by an attorney in respect 
to a pending case, are, when free from fraud, authorized and 
binding upon the client and cannot be repudiated by the suc- 
cessor in employment of the attorney who made the agreement. 8 
And although the agreement between attorneys be made or- 
ally, and out of court, they may, if acted upon by them, be 
•enforced by the court. 9 A party will not, however, be bound 
by a contract made by her attorney out of court relating to 
property not made a part of the decree in the suit, without 
proof of authority in the attorney to bind the client or acquies- 
cence of the act by him after knowledge of the fact. There is 
no presumption of authority over matters outside the suit and 
the burden of proving it rests upon the party alleging the 
authority. 10 

Nevertheless, where an attorney makes an agreement which 
is so unreasonable as to imply bad faith it will be notice 
thereof to the opposite party and will not bind the client." 

Agnew, 63 III., 194; compare Nolan Parties may prosecute or defend 

v. Jackson, 16 111., 272; Ruckman v. their own suits without attorneys — 

Alwood, 44 111.. 183. There is nothing in the law relating 

. 1 Scott v. Elmendorf , 12 Johns. (N. to attorney and client authorizing 

Y.), 315. the former to appear for the latter, 

* Grovenor v. Danforth, 16 Mass. , which will prevent the plaintiff or 

"74. defendant from managing their own 

3 Haillard v. Smart, 6 Cow. (N. cause in court. Rev. Stat., Chap. 
Y.), 385; McLeran v. McNamara, 55 13, If 11, \ 11. 

"Cal., 508. 8 Lockwood v. Black Hawk, etc., 

4 Renold v. Alberti, 1 Binn. (Pa.), Co., 34 la., 235. 

*49. » Chicago, etc., Ry. Co. v. Hintz, 

6 Adams v. Robinson, 1 Pick. 132 111., 265. 

(Mass.), 462. >o Brooks v. Kearns, 86 111., 547. 

6 Somers v. Balabrega, 1 Dall. (U. 11 Ball v. Leonard, 24 III., 146; 
S.), 164; Buckland v. Conway, 16 Wharton on Agency, § 585. 

Mass., 396. * ' When an attorney settles a judg- 

7 Markley v. Amis, 8 Rich. (S. C), ment without authority, the client 
468. jnay either repudiate the act and 
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In the general management of suits, the attorney has a very 
extensive authority, which springs mainly from his general 
retainer. He has the free and full control of the case, in its 
ordinary incidents, and as to those incidents is under no obli- 
gation to consult his client. 1 

But in important cases he should take his client's instruc- 
tions and he must render an account to the client when it is 
so desired. The client, being bound by the attorney's acts, 
where there is no collusion with the opposite party, can have 
redress, in case of injury, from the attorney alone. 8 

The attorney is liable to his client for the negligence of the 
person employed by such attorney.' 

A clear case of malpractice will be heavily punished by the 
court ; but the case must be clear and free from doubt, not 
only as to the act charged, but as to the motive. 4 

Admissions of an attorney are only evidence against the 
client when they are made with a view to obviate the neces- 
sity of proving, at the trial, the facts admitted. 6 The nature 



enforce the judgment, or may ratify 
the act and sue the attorney for 
money had to his use. Chapman v. 
Burt, 77 III., 837. 

1 Wharton on Agency, § 585. 

Authority to dispose of perishable 
property.— Where goods levied upon 
in prosecution of a, suit are of a 
perishable nature or likely to be pil- 
fered, the attorney has authority to 
direct or consent that they shall be 
sold by the officer, and the proceeds 
kept for distribution. The client 
will be bound by such act of the 
attorney. Nelson v. Cook, 19 111., 
440. 

Authority to receive service of 
notice in appealed cases.— It has 
been held that the attorney who 
conducted the case in a Justice's 
court may, after an appeal is taken, 
be served with notice by the appel- 
lant, and the appellee be bound 
thereby. Vallens v. Hopkins, 51 
in. App., 337. 



'Wilson v. Spring, 64 111., 14; 
Greenlee v. McDowell, 4 Ired. (N. 
C), Eq„ 481; Foster v. Wiley, 27 
Mich., 244. 

Client '8 recourse against attorney. 
— The attorney is held to a reason- 
able degree of care and skill, and if 
injury results to the client by lack 
of the same, the attorney must re- 
spond in damages to the extent of 
the injury sustained. Stevens v. 
Walker & Dexter, 55 111., 151. 

8 Walker v. Stevens, 79 111., 193. 

4 People v. Harvey, 41 IU., 277. 

Equity.— While an attorney is 
liable to his client for the injury 
sustained, it will not relieve against 
the acts done by the client, unless 
fraud is shown between him and 
the opposite party, or unless the 
attorney is not responsible. Wilson 
v. Spring, 64 111., 14. 

* Young v. Wright, 1 Campb. 140. 
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of the attorney's employment gives him the power to make 
admissions for and waive the rights of his client which will be 
as binding as if made by the client himself, so long as there is 
no fraudulent collusion with the other party. 1 Furthermore 
written admissions, made for the purpose of a former trial, 
may be used on the new trial.* And it seems that an admis- 
sion by an attorney at a trial, though made orally, will bind 
his client on a subsequent trial of the same case, if it appears 
that they were intended to be general.' On the contrary it 
is said the admission that things existed on a certain day, are 
no evidence of the state of facts on a subsequent date. 4 

Judgment — Compromise. — The judgment obtained in a case 
may be satisfied by the attorney under the authority of his 
general retainer, and by the payment to him of the entire 
amount stated in such judgment, and since he has a lien upon 
such judgment for his services rendered in obtaining it, he is 
the proper person to sign such satisfaction or "satisfaction 
piece." Notwithstanding an attorney holds a lien upon the 
judgment for his fees he cannot enter satisfaction of the entire 
judgment without payment of the full sum, and if he makes 
satisfaction for less than the face of the judgment without 
authority it will be good only for the amount received. In 
order that an attorney may have power to receive less 
than the full amount of the demand or judgment, or to re- 
ceive anything for the satisfaction of the judgment except 
money, he must be specially authorized so to do. 6 

A compromise made by an attorney and acted upon will be 
binding, unless objected to at the earliest opportunity. Where 
a compromise is made with a city attorney of a demand in 

1 Wilson v. Spring, 64 111., 14. 5 Wetherbee v. Fitch, 117 111., 171; 

He may admit on the hearing of a Vickery v. McClellan, 61 111., 311; 

cause the amount which is due from Miller v. Lane, 13 111. App., 648; 

his client. Wilson v. Spring, 64 111., Jackson v. Barrett, 8 Johns. (N. Y.), 

14. * ' ^ Kellogg v. Nilbett, 10 Johns. 

8 Eaton v. Larkins, 5 Car. & P., 285. (N. Y.), 220; Beers v. Henderson, 45 

3 Central Branch U. P. R. R.Co. v. N. Y., 665; Lewis v. Woodruff, 15 
Shoup, 28 Kans. 394; Scott v. Cham- How. (N. Y.), Pr. 539; Carter v. Tal- 
kers, 62 Mich. , 532. cott, 10 Vt, 471; Penniman v. 

4 MacLeod v. Wakely, 2 Car. & P. , Patchin, 5 Vt. , 346. 
311, 
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fa'vor of the city and judgment entered thereon, objection- 
must be made thereto at the term in which such judgment was- 
entered/ 

If an attorney enters a satisfaction of judgment upon a pay- 
ment of less than the full amount, he will be personally liable- 
to his client for the unpaid balance. 9 Likewise, in the assign- 
ment of a judgment the attorney is without authority so to do 
except upon the payment of a sum equal to the amount of the 
judgment ; but if he assigns it for a less sum the receiving of 
the money by the client will be a ratification of the act of the 
attorney in making the assignment.' 

The power of an attorney ceases with the termination of 
the relation, after which the acts performed by attorneys are 
unwarranted and will not bind the client. 4 

§ 1269. Duties and liabilities to client, (a) Generally.— 

The office of an attorney is one of trust and confidence. 
Therefore, the highest degree of good faith is required of him, 
and the courts will closely and jealously scrutinize the deal- 
ings between attorneys and their clients and will relieve the- 
clients from any undue consequences resulting from them, 
whenever the good faith of the attorney does not clearly 
appear. 6 The greatest degree of fairness is exacted and the 
burden of showing the good faith of the transaction between 
attorney and client, whether of contract, gift, or conveyance, 
is upon the attorney. The absence of such proof is treated as 
constructive fraud. 8 



1 People v. Quick, 92 111., 580. 

An attorney of an infant, by set- 
tlement or compromise of a pending 
suit, binds his client to the same ex- 
tent as in other cases. Chicago & 
A. R. R. Co. v. Lammert, 19 HI. 
App., 135. 

■ People v. Cole, 84 111., 327. 

8 Marshall v. Moore, 36 111 , 321. 

4 Ruckman v. Alwood, 44 111., 
183; McLain v. Watkins, 43 111., 24. 

5 Ross v. Payson, 160 111., 349; 
Staley, Admx. v. Dodge, Admrs., 
50 111., 43; Jennings v. McConoell, 



17 HI., 148; Greeley v. Smith, 13 111. 
App.. 43; Robinson v. Hawes, 56- 
Mich., 136; Gott v. Brigham, 41 
Mich., 228; Gray v. Emmons, 7 
Mich., 533; Starr v. Vanderheyden, 
9 Johns. (N. Y.), 253; Zugo v. 
Laughlin, 23 Ind. 170. 

6 Elmore v. Johnson, 143 111., 513; 
Roby v. Colehour, 135 111., 300; Jen- 
nings v. McConnel, 17 111., 148. 

Attorney must counsel client 
against toasting estate. — The attor- 
ney acting as the legal adviser of 
his client is in duty bound to coun- 
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The legal duty of the attorney to the client is in the exer- 
cise of care, skill, diligence and integrity. When the attor- 
ney has used these he is not responsible for errors or mistakes 
incident to the exercise of his vocation. He must use as much 
diligence in and about his client's business as a prudent man 
would with his own. He must not be guilty of fraud or 
deception to the injury of his client, nor put his client to 
unnecessary expense. He must expedite suits when it is to 
his client's advantage that he do so, and prevent unnecessary 
delay, with the same object in view. 1 But he is not an insurer of 
the result in a case in which he is employed, unless he makes 
a special contract to that effect and for that purpose.' The 
lawyer is expected to be honest and diligent and to use a 
reasonable degree of care. He is only liable for gross negli- 
gence. He is also expected to possess such skill as is usu- 
ally possessed by good practitioners in his particular branch, 
of the law practice. He is only liable for gross ignorance.' 



sel such client against the reckless 
disposition of his estate. Ross v. 
Payson, 160 111., 349. 

An attorney cannot take advan- 
tage of client's reckless disposition to 
waste his estate, and take a convey- 
ance of his property to himself for 
an inadequate consideration. Ross 
v. Payson, 160 HI., 349. 

Attorney a trustee, when.— It is 
said that where an attorney deceives 
his client and his acts are resulting 
m benefit of himself to the detri- 
ment of his client, he acts as trus- 
tee for his client and must make a 
Proper settlement. Trotter v. Smith, 
f 111., 240; Alwood v. Mansfield, 59 
111., 496. 

eJl^J™* 0 }}™* t0 Forney not 
even color of title-When. A deed 
made by an aged client to his attor- 
ney for an inadequate consideration 
» not color of title made in good 
jaith. Consequently possession 
thereunder and payment of taxes 
ior seven years will not give title by 



adverse possession. Ross v. Payson, 
160 111., 849. 

Laches does not apply to prevent 
relief against the abuse of the rela- 
tion of trust and confidence arising 
between attorney and client, unless 
the defendant will be injured, be- 
cause of the delay, by granting the 
relief. Ross v. Payson, 160 111., 349. 

1 Cornelius v. Wash, Breese, 98; 
Kenyon v. Schreck, 52 111., 382; Pitt 
v. Yalden, 4 Burr. (Eng.), 2060; Eg- 
gleston v. Boardman, 37 Mich., 14. 

8 Babbitt v. Bumpus, 73 Mich., 
331. 

8 Wharton on Negligence, 746-9; 
Wharton on Agency, $ 596; Stevens 
v. Walker, 55 111., 151; Wallpole v. 
Carlyle, 32 Ind., 415; Stumps v. 
Beene, 37 Ala., 627; Gambart v. 
Hart, 44 Ga., 542; Cox v. Sullivan, 
7 Ga., 144; Harter v. Morris, 18 
Ohio St., 492; Bowman v. Tallman, 
27 N. Y. Pr., 212; Watson v. Muir- 
head, 57 Pa., 161. 
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Furthermore, he is entitled to the benefit of the rule that 
every one should be presumed to have discharged his legal 
And moral obligations until the contrary appears, and when 
made to appear, the extent of the damages must also be 
affirmatively shown. 1 For example, where a client under- 
takes to hold an attorney liable for not collecting a claim 
given him for that purpose, he must show, not only that the 
claim was good and collectible but that it was not collected 
because of the negligence of the attorney, that he was injured 
by the attorney's mismanagement of the business, and to 
what extent. 9 A member of a firm being employed as an 
attorney will entitle the client to the united skill of all, 
whether he consults all or not, unless there is a special 
arrangement as to the services of the one only. Ordinarily 
the relation of attorney and client exists between the client 
and every member of the firm." 

§ 1270. (b) In the management of the cause. — The attor- 
ney should, either before the commencement of the suit, or 
immediately afterwards, obtain all practical information as to 
the law and evidence of the case by a careful perusal and exam- 
ination of the papers and documents in the cause, 4 and be iiK 
personal communication with the client, 6 and make examination 
of witnesses and proof." He should in due time make the 
necessary preparations for the trial or hearing, by procuring 
the production of the requisite documents and the necessary 

1 Goodman v. Walker, 80 Ala., N. ought to have given, under the cir- 

S., 482; Cox v. Sullivan, 7 Qa., 144; cumstances proved by other wit- 

Gambart v. Hart, 44 Ga., 542; God- nesses in the case. Cochrane v. Lit- 

frey v. Dalton, 6 Bing., 468. tie, 71 Md., 323. 

3 Staple v. Staples, 85 Va., 76; Joy Declaration in suit against attor- 

v. Morgan, 35 Minn., 184; Bruce v. ney, see lb. 

Baxter, 75 Tenn., 477; Cochrane v. 8 Smith v. Brittenham, 109 111., 

Little, 71 Md., 323. 540. 

Other attorneys as expert witness- 4 Thwaites v. Mackerson, 3 Carr. & 

es.—lt is competent to show by oth- P. (Eng.), 341. 

er lawyers that in their opinion the 5 Hopkins v. Smith, 3 Moore 

advice given was not such as a pru- (Eng.), 237. 

dent and careful lawyer of ordinary 6 Harvey v. Mount, 8 Beav. (1 

capacity and intelligence would, or Eng.), 439. 



Digitized by Google 



<§§ 1271, 1272.] ATTORNEY AND CLIENT. 1489 

witnesses. 1 Then, since the trial of the cause is not concluded 
until a verdict has been rendered and the jury discharged, it 
is the duty of the attorney to remain in, or be present' at 
the court during its session until this is done and the trial 
ended. 9 

The practice of the court in sending for parties or counsel 
who have absented themselves before the end of the trial is 
■a matter of courtesy, and not of right. 8 

§ 1271. (c) In the collection of money It is the duty of 

the attorney immediately upon the collection of a claim to 
give his client notice thereof and to await instructions. Un- 
less such circumstances exist as amount to a waiver of demand 
no action will lie against an attorney for money collected 
until a demand is made; 4 but in the absence of proof the law 
will presume notice and demand made in reasonable time 
After the money is collected, and then the action against the 
attorney therefor will be deemed to have accrued. When 
the attorney, by false representations, conceals from his cli- 
ent the fact that he has collected the client's money, the 
•cause of action does not accrue until the discovery of that fact. 
Whenever the wrong of the attorney causes the delay 
•and not the laches of the client the attorney cannot take 
advantage of his own wrong and plead the statute of limita- 
tions. 6 

§ 1272. (d) In the purchase of real estate An attorney 

is bound by the utmost good faith in all his dealings with his 
■client. Where the attorney of a judgment creditor bids off 
m his own name an undivided interest in lands upon which he 
has levied an execution, he holds such interest for his client's 

' De Roufigoy v. Peale, 3 Taunt. 4 Taylor v. Bates, 5 Cow. (N. Y.), 

(Eng.), 484. 376; Lilly v< Hoyt> 5 H iU (N. Y.), 

Hudson v. Minneapolis, etc. , Ry. 309. 

Co., 44 Minn. 52. s Chapman v. Burt, 77 111., 337; 

3 Wiggi n8 v. Downer, 67 How. Cutting v. Weigh, 20 N. Y., 120; 

i *• Y.) P r ., 65; Cooper v. Morris, 48 Rathbone v. Ingles, 7 Wend. (N. Y,), 

•J. L., 607; Compare Graham v. 320; Voss v. Bachop, 5 Kans., 67. 
>mith, 90 Ga., 676. 

94 
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benefit and must release it on demand ; and if he refuses, the 
client can hold him as a trustee and require him to account or 
compel him to convey. 1 An attorney can in no case, without 
his client's consent, buy and hold, otherwise than in trust, any 
adverse title or interest touching the thing to which his 
employment relates. 2 

Deeds of land made by clients to attorneys will be closely 
scrutinized by the courts and if an attorney has by such a 
deed secured a larger compensation than his services were 
really worth a court of equity will set such deed aside.' 
Before a client will be held to have ratified such a deed, made 
under circumstances rendering it voidable, it must appear that 
at the time of the alleged ratification the client was aware of 
the nature and extent of his actual rights. 4 ' 

The act of an attorney in advising or encouraging a client 
to invest in a bad title, and thereafterwards himself buying 
up a better title, and asserting it as against his former client, 
will not be tolerated. The attorney will not even be allowed 
to set up his ignorance of the law or his negligence at the 
time of advising his client, as an excuse for the act and as 
against the claim of his client acquired by his advice. 6 

§ 1273. (e) In the investigation of title The first duty 

of the purchaser's attorney, on receiving the abstract of title, 
is to read carefully through it, in order to see whether, on the 
face of it, a proper title appears to be disclosed, and if the 
abstract is properly framed (which a competent person can 
soon ascertain), it is then his duty to carefully examine every 
deed or instrument constituting or affecting the title — compar- 
ing with the original deeds if accessible. But it has been held 
in England that it was the duty of the purchaser's solicitor to 
" search " (meaning to search the records themselves) for any 
incumbrance upon the property, such as judgments, etc., as 
he has been held liable to his client for any omission on this 

1 Taylor v. Young, 56 Mich., 285. The alleged ratification in this 

9 Baker v. Humphrey, 101 U. S., case was the directing of former 

104; McDowell v. Milroy, 69 111., 498. tenants to pay rent to the attorney. 

5 Elmore v. Johnson, 143 111., 513. Roby v. Colehour, 135 111., 300. 

4 Roby v. Colehour, 135 111.. 300. * Gibbons v. Hoag, 95 111., 45. 
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point. 1 This, however, is now, in this country, the business 
of the abstracter — the original examiner of the title who is 
liable for ordinary care and diligence, when he engages in 
that business for a compensation. 9 

The attorney is only liable for negligence in the examina- 
tion of that which he engages to examine, whether the same 
be the record of the title, or the abstract of that record. In 
either case he is liable for want of reasonable care and skill. If, 
through his carelessness, or that of his clerk, loss ensues, an 
action therefor may be maintained.' 

An action against an attorney for negligence in the examin- 
ation of a title can only be maintained by the client and not 
by some person with whom the attorney has held no contract 
relation. 4 

§ 1274. Liability of client to attorney — Compensation. — 

The client is liable to make compensation to his attorney for 
services rendered in good faith and in a proper manner ; and in 
the absence of any express contract the attorney is entitled to 
so much as the services were reasonably worth. 6 A state- 
ment of account between an attorney and client is not con- 
clusive upon the client." There can, however, be no recovery 



' Brooks v. Day, 2 Dick. (Eng.), 
572; Foreshell v. Coles, Peak, Ad. 
Cas., 286. 

8 Story on Bailments,431 ; Wharton 
on Negligence, 749; Weeks on At- 
torneys at law, § 285. 

8 Warton on Agency, § 597. 

4 Savings Bank v. Ward, 100 U. 
S., 195; Dundee Mortgage, etc., Co. 
v. Hughes, 10 Sawyer, (U. S.), 144. 

b Elmore v. Johnson, 143 III., 518; 
Price v. Hay, 132 III., 543; Schnell 
v. Schlernitzauer, 82 111., 439; Union 
Mut. Ins. Co. v. Buchanan, 100 Ind., 
63; Knight v. Rusk, 77 Cal. 410; De- 
troit v. Whittemore, 27 Mich., 281; 
Starin v. Mayor, 106 N. Y., 82. Even 
though the client may receive no 
benefit as a result. Bills v. Polke, 72 



Tenn. 494; Brackett v. Sears, 15 
Mich., 244. 

Fifty dollars for drawing and fil- 
ing an appeal bond is exorbitant. 
Schnell v. Schlernitzauer, 82 111., 
439. 

Where an attorney by procuring 
the execution of a deed from a client 
to him thereby secures a larger com- 
pensation for his services than they 
are really worth the client may have 
the deed set aside by bill in equity 
filed within a reasonable time. El- 
more v. Johnson, 143 111., 513. 

6 Hopkinson v. Jones, 28 111. App., 
409. 

Contract indivisable. — Where a 
special contract existed between an 
attorney and client to the effect that 
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of compensation for services alleged to have been rendered, 
unless there has been some contract express or implied, or 
created by law, which will render the client liable to the 
attorney. 1 

"Where there is a special contract fixing the amount of com- 
pensation of the attorney's services he will have no right to- 
charge a fee for his legal services above the compensation 
provided in the contract.' Furthermore, the services rendered 
must be those specified in the contract. Where a power of 
attorney attached to a promissory note allows a certain attor- 
ney's fee in case of confession of judgment under the power 
it will not justify the court in allowing such fee in an ordinary 
suit on the note." 

A demand by an attorney upon his client for a certain com- 
pensation, is only a proposition to receive that amount for the 
debt. If the payment is refused, the recovery cannot be lim- 
ited to the amount of the demand, if the services are shown to 
be of greater value. 4 But where there is a special contract to- 
pay a contingent fee of a certain price per day for successfully 
defending a suit, and the client abandon the suit, the attorney 
cannot recover a greater amount than the contingent fee 
would have been. 6 And if an attorney neglects to furnish 
his client with a statement of extra expenses in the suit, 
beyond the amount of costs recovered of the adverse party,. 



he was to receive one-fourth of the 
lands recovered by him or a certain 
share realized upon a compromise 
and the client rightfully discharged 
the attorney for inattention to busi- 
ness and employed other counsel, it 
was held the discharged attorney 
could not recover upon the principle 
of quantum meruit. Walsh v. Shum- 
way, 65 111., 471. 

1 Evans v. Mohr, 42 111. App., 225. 

Compensation as assistant coun- 
sel. — Where an attorney renders 
services in a case at the request of 
the client's attorney, with the knowl- 
edge of the client, who silently ac- 
quiesces therein, he is entitled to re 



cover from the client for his services. 
(Eggleston v. Boardman, 37 Mich., 
14; Hogate v. Edwards, 65 Mich., 
372.) But if the client does not, in 
some manner, show his assent to the 
employment or retention of the 
second attorney he will not be liable 
for the fees. Price v. Hay. 132 111.. 
543; Matter of Hynes, 105 N. Y., 560;. 
Sedgwick v. Bliss, 23 Neb., 617; but 
in case of distance, etc., see ante, §■ 
1268. 

s Hughes v. Zeigler, 70 111., 88. 

3 Dowty v. Holtz, 85 111., 525. 

4 Miller v. Beal, 26 Ind., 284; 
Ingersoll v. Morse, 33 Miss., 667. 

6 Rubel v. Elliot, 30 111. App., 62. 
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the amount recovered will be presumed to be all that he has 
a right to claim. 1 

When a demand is given to an attorney for collection, there 
is no implied agreement on his part that he will in the first 
instance, look to the demand as a means of satisfying his claim 
for services, or that he will wait for his pay until it is deter- 
mined whether or not it is collectible. 3 But it has been held 
that where an attorney was retained to collect certain judg- 
ments, he could not demand his fee until the judgments were 
collected, or the collections shown to be impossible.' 

Where an attorney has made certain collections and- has 
made a settlement with his client, a court will deem such set- 
tlement to be conclusive upon the attorney as to his charges 
and if a collection is inadvertently omitted he will only be 
entitled to charge the same rate as that in the settlement. 4 

The statutes provide in certain cases for the taxation of 
attorneys' fees as part of the costs in the case and in certain 
cases fix the rate of compensation to be recovered. When 
the statute fixes the rate of compensation the law implies a 
promise on the part of the client to pay the attorney at least 
the statutory rate of compensation, and the burden of proving 
that the attorney undertook to perform the services for a less 
rate rests upon the client, and such an agreement, it is said, 
should be made out by evidence equal to a positive declaration. 6 



1 Matter of Blakely, 5 Paige (N. 
Y.), 811. 

8 Nichols v. Scott, 12 Vt., 47. 

Succession of Zenon, 34 La. 
Ann., 1187. 

4 Phenix Ins. Co. v. McKenzie & 
Calkins, 38 111. App., 630. 

569 Brady V ' May0r ' 1 Sand " ^ En fr)» 
Attorneys' fees may be taxed as 
costs in a decree of foreclosure 
where a proper clause was con- 
tained in the mortgage showing an 
agreement that the same be done. 
Haldeman v. Massachusetts Mut. 
Life Ins. Co., 120 111., 390. 
In an action against a railway for 



not fencing its road, attorneys' fees 
are recoverable as a penalty for the 
nonperformance of such duty. 
Peoria, Decatur & E. Ry. Co. v. 
Duggan. 109 111., 537. 

In actions brought on behalf of a 
mechanic, artisan, miner, laborer, 
servant, or employe for wages 
earned, due and owing according to 
the terms of the contract of employ- 
ment; and after demand made in 
writing at least three days before 
the suit is brought for a sum not ex- 
ceeding the amount found to be due 
and owing, a reasonable attorney's 
fee is recoverable as costs, which 
shall not be less than five dollars in 
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Where the statute allows attorneys' fees to be recovered as 
part of the costs it is the duty of a court and not of the jury 
to fix the amount of the fee. 1 

When a court fixes the amount of the attorneys' fees the 
compensation will be measured by what is customary for such 
legal services where contracts have been made in advance with 
persons competent to contract, and not what is reasonable, 
just and proper in a particular case. The allowance will not be 
measured by what the attorney thinks is reasonable, but what 
is the usual charge. The court should exercise its own judg- 
ment and not be wholly governed by the opinions of attorneys 
-as to the value of the same.' 

One acting as a regular practicing attorney, but having no 
license as such, cannot recover for the services so rendered.' 

§ 1275. Proving the retainer. — An attorney cannot recov- 
er for his professional services, unless he can show, in some 
way, that he has been employed as such. The fact that he 
has rendered beneficial services will raise a presumption of a 
promise to pay where they were rendered with knowledge of the 
client, to accept them, understanding that he was to become 
liable therefor. 4 

In support of his claim for compensation, the attorney can 
prove his original employment by the client, or the perform- 
ance of services with the knowledge of the client and the rec- 
ognition of the relationship of attorney and client by the client 
during the progress of the business. 5 The fact that an attor- 
ney has prepared a bill in chancery for the party as complain- 



a Justice's Court and not less than 
ten dollars in a court of record. 
Rev. Stat., Chap. 13, U 13, § 1. 
Further see Rev. Stat., Chap. 79, 
IT 57, § 22, ^ 58, § 23. No attor- 
ney's fee can be recovered in these 
cases if the amount recovered in the 
suit is less than the amount named 
in the demand in writing. Fletcher 
v. Massey, 49 111. App., 36. 

1 Fletcher v. Massey, 49 111. App., 
36. 



8 Dorsey v. Corn, 2 111. App., 533. 
3 Tedrick v. Hiner, 61 111., 189; 
Rev. Stat., Chap. 13, IT 1, § 1. 

4 Chicago, St. Charles & Miss. R. 
R. Co. v. Lamed, 26 111., 218; Siegel 
v. Hanchett, 33111. App , 634; Turn- 
er v. Myers, 23 la., 391; Webb v. 
Browning, 14 Mo. , 354. 

5 Jackson v. Crofton, 66 Ala., 29. 
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ant and has then signed the party's names to it with the 
name of his firm of attorneys, affords unmistakable evidence 
of the relation of attorney and client. 1 

The value of services are what they are usually worth as 
determined by the process usually charged for similar services ; 
at the same time, the professional skill, standing and experi- 
ence, the questions involved and the result of the case must be 
taken into account. The amount, however, charged by an 
attorney in a given case is not admissible in evidence to fix* 
the value of the services rendered in the same cause by the 
attorney of the other parties ; nor does the amount paid in 
a particular case necessarily fix the amount to be paid in all 
like cases.' 

An attorney is himself a competent witness to testify as to 
the value of his services in an action to recover therefor, and 
he may show by his own testimony the extent of his experi- 
ence and knowledge, and give his judgment as to the value of 
his services, and may also testify as to his knowledge of the 
charges of other attorneys for like services in similar cases.' 
It is also competent to call other attorneys as expert witnesses 
and have them to testify what in their opinion they deem the 
services to be worth under the circumstances proven by other 
witnesses. 4 The burden of proving the utmost fairness and 
good faith in a controversy between an attorney and client 
always rests upon the attorney. He must show the justice of 
his demands. This is because of the greater facilities of the 
attorney for imposing upon the client and because of the pre- 
sumption that always arises against the validity of contracts 
of purchase, gift, etc. The absence of such proof is by a 
court of equity treated as constructive fraud. 5 



1 Burnham v. Roberts, 70 111., 19. 

8 Reynolds v. McMillan, 63 111., 46; 
Eggleston v. Boardman, 37 Mich., 
14. * 

9 Chamberlain v. Rogers, 79 Mich. , 
219; Babbitt v. Bumpus, 73 Mich., 
331. 

4 Kelly v. Richardson, 69 Mich., 
430; Turnbull v. Richardson, 69 
Mich., 400. 



As to the manner in proving the 
incompetency of attorneys, see ante, 
§ 1269. 

6 Elmore v. Johnson, 143 111., 513; 
Roby v. Colehour, 135 IU., 300; Jen- 
nings v. McConnel, 17 111., 148; Hop- 
kins v. Jones, 28 111. App., 410. 

As to an attorney being held as 
trustee for his client, when his acts 
result in benefit to himself and det- 
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§ 1276. Attorney's lien for services.— In this State an 
attorney has what is designated as a "retaining lien" upon 
all papers or documents of the client placed in the attorney's 
hands in his prof essisnal character or in the course of his pro- 
fessional employment, and it makes no difference for what 
purpose such papers were placed in the attorney's hands; 1 
but an attorney does not, in the absence of express contract, 
have a special lien upon the judgment or decree rendered in a 
suit prosecuted by him or upon the real estate, moneys, fund, 
or other property recovered by means of his legal services and 
skill. 9 He has no lien on the subject-matter of the suit, and 
cannot in any wise impair the right of his client to transfer 
the same pendente lite, , 8 or the right of other creditors to 
acquire a lien upon the property or fund, or a surplus thereof, 
though remaining in his hand, while his demand is yet 
unpaid. 4 The attorney may, however, by previous agree- 
ment with his client, acquire an equitable lien on a judgment 
recovered, or on the subject-matter of the suit, or the pro- 
ceeds thereof. 8 In such a case the attorney is regarded as the 
equitable assignee of so much of the judgment as may be 
necessary to satisfy his demand for services rendered." 

While an attorney possesses a "retaining lien" upon the 
documents in his possession, the possession of such documents 
is indispensable to the lien. If the attorney voluntarily sur- 
render the possession his lien will be gone. T 

rimonttothe interest of his client, to make such order.— When the re- 
see Trotter v. Smith, 59 111., 240; lation of attorney and client exists 
Al wood v. Mansfield, 59 111. , 496. it may be proper for a court to order 
1 Sanders v. Seelye, 128 111., 631. the attorney to show cause why he 
8 Story v. Hudl, 143 111., 506; should not surrender documents in 
Sanders v. Seelye, 128 111., 631; his possession, but when it is con- 
Nichols v. Pool, 89 III., 491. tended that the attorney did not re- 
8 LaFramboise v. Grow, 56 111., ceive the documents in his profes- 
197. . sional capacity, but as a custodian 
4 Lucas v. Campbell, 88 111., 447. merely, a request for a rule on the 
6 Hawk v. Ament, 28 111. App., attorney to surrender them is incon- 
390. sistent with the position that he did 
6 Wells v. Eslara, 40 Mich., 218. not receive them professionally, to 
' Nichols v. People, 89 111., 491. be used in the suit. Sanders v. 
Rale of attorney to swrender pa- Seelye, 128111., 631. 
pers—Mlien court has no authority 
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A. 

ABANDONMENT : 

of award remits partly to original rights, 1184. 

of motion for new trial, 976, note. 

of possession in* action of ejectment, 254. 

o'f premises, ground for distress for rent, 1222. 

ABATEMENT OF ACTION: 
for tort, by compromise, 57. 
by disability of plaintiff, 658. 
by disability of defendant, 659. 
death does not cause, in action for damages, 42. 
deatu of defendant in mandamus, not, 1113. 
of forcible entry and detainer, by death of party, 1208. 

ABATEMENT OF CAUSE OF ACTION: 
for tort, generally, 46. 

ABATEMENT, PLEAS IN: 

distinguished from pleas in bar, 656. 
special motions substituted for, when, 665. 
liow classified, 651. 

A plea to the jurisldiction is, to what extent, 653. 
to disability of defendant, 659. 

of the plaintiff, 657. 
to the count or declaration, 660. 
to the form of the process, generally, 661. 

for misnomer of parties, 662. 

for misjoinder of parties, 663. 

for nonjoinder of parties, 664. 
to action process— suit pending, variance, etc., 665. 
as to misjoinder of plaintiffs in actions for torts, 27. 
for misjoinder of defendants In actions for tort, 44. 
In case of misnomer, 18. 
for misjoinder, not available in tort, 237. 
when husband and wife improperly joined as plaintiffs, 22. 
for non-joinder of defendants in actions on contract, 34. 

of tenants in common, 27. 
when partners sue in wrong name, 19. 
defendant sued in wrong county, 429. 
to dissolve attachment, 341. 
who cannot interpose in attachment, 306. 

in attachment on ground that debtor is about to remove, etc., 310. 

on ground that debtor is about fraudulently to conceal, 313. 
for mistake in notice of attachment, 338. 
to contradict return, 446. - 
in replevin, what is, 680, note, 
in forcible entry and detainer, 1214. 
for variance in declaration, 487. 
Nul tiel corporation, 658. 
suit prematurely brought, 665, note. 
< when to be filed, 675. 
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ABATEMENT, PLEAS IN-Ccm(imied 
order in which to be interposed, 656. 
default for want of, 676. 
to question sheriffs return, 
requirements of, summarized, 672. 
must show "better writ," 666. 
formal parts of, generally, wT. 
how entitled, 668. 
commencement of, form, 669. 
the body of, 670. 
conclusion of, 671. 
forms of (tfos. 301-808), 674. 
demurrer to, 635. 
replication to, by plaintiff, 677. 
issue on, 679, 680. 
judgment on, 681. 

see "Plea in Abatement." 

ABIDING BY BRIEF: 

rule compelling, 1072, note. 

ABIDING BY DEMURRER: 

to pleading generally, 737, note, 
to judgment, 640. 
"ABOUT TO DEPART," ETC.: 
as grounds for attachment, 310. 

see "Attachment, ground for." 
"ABOUT FRAUDULENTLY TO CONCEAL:" 
as ground for attachment, 313. 

see "Attachment, ground for." 

"ABOUT TO REMOVE, ETC.:" 
as ground for attachment, 310. 

see "Attachment, ground for." 

ABSENCE OF ATTORNEY : 

no ground for continuance, 791. 
see "Attorney at Law." 

ABSENCE OF COUNSEL: 

grounds for new trial, when, 969. 

see "Counsel" or "Attorney." 

ABSENCE OF PARTY: 

ground for new trial, when, 969. 
see "Party." 

ABSENCE OF WITNESS: 

ground for continuance, when, 791. m 
iround for continuance, rather than new trial, 909. 
ground for new trial, when, 909. 
see "Witness." 

ABSENCE FROM STATE: 

a ground for attachment, 306. 

see "Attachment, ground for." 

ABSCONDING: 

effect of, in garnishment, 362, note. 

see "Attachment, ground for." 
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ABSCONDING DEFENDANTS: 
in replevin, notice to, 176. 

ABSCONDING DEBTOR: 

attachment will lie against, 307. 

see "Attachment, ground for." 

ABSTRACTS AND BRIEF: 

time for filing, same as transcript of record, 1061. 
,see "Brief." 

ABSTRACT OF EVIDENCE: 

preparing and filing, generally, 1068. 
filing, number of copies required, 1068. 
objection to irregularity in, 1070. 
must be an "abridgment," 1069. 
what is not, 1069, note, 
what it shall contain, 1069. 
when to be filed, default, 1070. 
when further one required, 1071. 
upon rehearing in upper court, 1091. 

see "Practice in Appellate Court." 

ABUSE OF LEGAL PROCESS: 
liability for, 129. 

ABSTRACT OF RECORD: 

privilege of attorney to make, 1255. 

ABUTTALS: 

must be averred in declaration, 486. 

averment of, in declaration in action for injury to land, 583. 
ACCEPTOR: 

see "Bills of Exchange." 
ACCIDENT: 

damage caused by, not recoverable, 223. 

"ACCORD AND SATISFACTION:" 

may be shown under general issue, 692. 
pleaded specially in assumpsit, 702. 
in debt, 703. 
in trover, 707. 
see "Pleas." 

ACCOUNT, ACTION OF: 
nature of, 99. 
contrasted with debt, 99. 
how classified, 50. 
who may maintain it, 100. 
when preferable form of action, 102. 
when to be begun, 103. 
will recover profits, 101. 
issue in, 104. 

appointment of auditors to hear report, 105. 
proceedings before auditors, 106. 

special plea in, or notice with general issue, when required, 705. 
trial of issues in, 106, 107, 108. 
judgment in, how rendered, 109. 
appeal or writ of error in, 111. 

see "Action of Account." 
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ACCOUNT BOOK: 

^rSun^'a^proper form to recover upon, 100. 
see "Books" and "Documents." 

ACCOUNT, COPY OF: 

to accompany set-off, 725. 
"ACCOUNT," DECLARATION IN: 

artion of. forms generally (Nos. lou-ioa), ool. 

tenant in common against co-tenant ^ormsNos 180-m), 581. 
tenant in common against co-tenant {Form ^'J^^f 1 :^ m 
not averring relaUon of tenants in common (Form No. 181), 581. 
partner against partner {Form No 18 \^ i^ *«i 
against "custodian" to account (Form No. 183), 581. 

see "Declaration." 

"ACCOUNT RENDER:" 
action for. 

see "Account," "Count," and "Declaration. 

ACCOUNT STATED: 

count for, in assumpsit, 62, 82. 

when proper in declaration, 504. 
how impeached, 82. 

form of (No. W), 509. 12 
copy of, to be filed with declaration (tfo. 5iz. 
see "Count" and "Declaration." 

ACCRUING OF ACTION: 
for breach of contract, 60. 

see "Action" and "Cause of Action." 

ACT OF GOD: 

excuses breach of contract, 61. 

^Z^S^Zn* be auctioned by q uo t oana,U>, 1125. 

ACTION: 

definition of, 12. 

in whose name to be brought, 12. 
classification, generally, 12. 

replevin is transitory, 170. 
and suit, synonymous terms, 12. _ 

ACTIONS, CHOICE OF: 

on contract, 55. . „, , _ „ 

in. whose name to be begun— See "Plaintiff, 
see "Remedies, Choice of." 

ACTION OF ACCOUNT: 
how classfied, 50. 

when a preferable form of action, 102. 
when to be begun, 103. 
appointment of auditors to hear report, 105. 
proceedings before auditors, 106. 
trial of issues in, 106, 107, 108. 
see "Account" 

ACTION ON APPEAL BOND: ..^ ^ A 

plea to, nul tie! record is bad (Fonn 2So. 340). ilO, note, 
see "Action on Bond" and "Bond." 



Digitized by Google 



INDEX. 



1633 



[The references are to sections: Vol. I., §§ 1-787; Vol. II., 88 788-1276.] 

ACTION OF ASSUMPSIT: 
history of, 49. 
how classified, 50. 
when the only remedy, 55. 
on contract under seal, 59. 

for damages for breach of contract generally, 60. 
common counts in, 62. 

when will lie to recover purchase money paid, 63. 
when will lie for share of profits, 63. 
for money had and received to plaintiff's use, 63. 
for money paid by mistake, 64. 
•for money paid without consideration, 65. 
to recover illegal tax paid, 66. 
must be privity of contract to sustain, 67. 
for money voluntarily paid, 68. 
for money paid because of fraud, 69. 
when it will lie for interest, 70. 
for goods bargained and sold, 71. 
for goods sold and delivered, 71. 
to compel payment of another's debt, 72. 
for work, labor, and material, 73. 
on labor contract, in writing, 74. 
for gratuitous services, 75. 
when will lie for quantum meruit, 76. 
for professional services, 77. 
Tor use and occupation, 78. 
against co-tenant for use and occupation, 79. '• 
for rent on lease, 80. 
for rent, when to be brought, 81. 
for "account stated," 82. 
on bills and notes, 83. 

against guarantor of "payment" or "collection," 84. 
for statutory cause of action, 85. 
against corporations, 86. 
wfien the only remedy against corporation, 86. 
for fine, penalty, or forfeiture, 87. 
when preferable to "debt," 88. 
will He on covenant, when only, 97. 
will not lie at suit of tenants in common to land, 101. 
for grain in warehouse, 164. 
ACTION OF ATTACHMENT: 
classification of, 50. 
origin and nature of, 291. 

a purely statutory proceeding, strictly construed, 292. 
both in personam and rem, 293. 

upon what, against whom, and where it will lie, 294. 
upon mortgagee interest, 295. 
as to joint debtors and partners, 296. 
against stockholders in corporations, 297. 
where to be begun, 298. 
affidavit in, generally, 299. 
who shall make, 300. 

when to be made, 301. 

how entitled, 302. 

contents of, 303. 

on a judgment, 304. 

amendment of, 315. 
grounds for, generally, 305. 

that debtor is a non-resident, 306. 
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ACTION OF ATTACHMENT — Continued. 

CTOunds for, that debtor conceals himself, 307. 
that debtor has departed with intent, etc., 308. 
that debtor is about to depart with intent, + etc., 3 09. 
that debtor is about to remove property to the injury or, etc., 
310 

that debtor has within two years fraudulently conveyed, etc., 

tha/debtor has within two years fraudulently concealed, etc., 
312 

that debtor is about to fraudulently conceal, 313. 
that debt was fraudulently contracted, 314. 
bond for, generally, 316. 

conditions of, form, 317. 
writ of, generally, forms, 318. 
amendment of, 319. 
when to be issued and served, 320. 
issuance to other counties, 321. 
execution, levy, 322. • 
possession and release of property, by forthcoming bond, 331. 
release of property by bond to pay Judgment, 882. „ 
proceeding when bond not returned or bond not sufficient, 334. 
form of bond (No. 7), 333. , * ♦ QM 

form of forthcoming bond and bond to pay judgment, 388. 
expense of caring for attached property, 335. 
disposition of perishable property and animals, 336. 
proceeding on return of writ personally served, 387. 
proceedings when writ not personally served-publication of notice- 
mailing, 338. 
continuance in, for service of publication, 339. 
voluntary appearance in, 340. 
dissolution, on motion, 341. 
irregularities in, ground for dissolution, 341. 
practice and pleading in, 342. 
replevin will not lie for goods taken in, 164. 
plaintiff's declaration in, 343. 
defendant's pleas in, 344. 
interplea by claimant of property, 345. 
judgment and execution in, 346. 
distribution of proceeds, 349. 
in aid of pending suit, 350. 
review of proceedings, 354. 
and garnishment, declaration in, generally, 621. 
see "Declaration." 

ACTIONS, BAR TO: 

"crim. con." not barred by criminal action, 216. 
trespass or replevin is not to the other when, 120. 

see "Plea in Bar" and "Limitation of Actions." 

ACTION BETWEEN PARTNERS: 
when "account" will lie, 99. 

ACTION ON BOND: 

of appeal, in forcible entry and detainer, 1219, note, 
to Appellate or Supreme Court, 1032, note, 
plea to, 703, note, 
for attachment, 317. 

for release of attached property, 332, note, 
to redeliver, 334, note. 
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ACTION ON BOKD-Continued. 
in replevin, 180. 

defense to, 181. 

plea to, 703, note. 

recovery in, 182. 
to pay judgment, 334, note, 
declaration in, in capias cases, 471, note. 
_ effect of death of defendant, 473. 
of guardian, plea to, 703, note, 
see "Bond." 

ACTION ON THE CASE: 
fiow classified, 50. 

see "Trespass on the Case." 

ACTION, CAUSE OF: 
what is, 12. 

must be complete before suit begun, 427. 
cannot be split, 53. 

when it accrues, for breach of contract, 60. 

when arises for goods sold, 71. 

when it accrues in case of bailment, 117. 

where it arises in trespass, 133. 

in ejectment, when it arises, 246. 

must be averred in declaration, 486. 

ACTIONS, CONSOLIDATION OF: 
generally, 780. 

ACTIONS, COMMENCEMENT: 
generally, 426. 
what is, 432. 
time for, 427. 

when premature, will not sustain recovery, 427. 

manner of, 428. 

praecipe, necessary to, 428. 

place for, 429. 

defendants in different counties, 429. 

when security for costs required, 430. 

process must be purchased by plaintiff, 433. 

by summons, form, 434. 

return of proceeds, 444. 

by capias ad respondendum, 449. 

when allowed, 450. 

affidavit for, 451. 

indorsement of allowance, 452. 

issuance of the writ, 453. 

bond to be filed by plaintiff, 454. 

service of writ, arrest, 455. 

arrest, bail bond by defendant, 456. 

discharge of defendant, 458. 

when to stand as a summons, 459. 

proceedings thereafter, 460. 

discharge of bail on surrender, 465. 

new bail after surrender, 468. 

effect of death of defendant, 473. 
by attorney in his own name, (Form No. SO), 498. 
where infant sues (Form No. 81), 498. 
where partners sue (Form No. 32), 498. 
where surviving partner sues (Form No. 38), 498. 
when assignee sues in his own name (Form No. 34), 498. 
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ACTIONS, COMMENCEMENT— CtoBtffiued. 

jss k« =iirru r sro»^ use 

(Form ffo. 36), 498. 
where an executor sues (Form No. 37), 498. 
wfien administrator sues (Form No. 
where a corporation sues (Form A 7 o. S3), 4»». 
when suit begun by a national bank (Form No. 40), 498. 
declaration, when to be filed, 548. 
authority of attorney for, 1266. 

see "Commencement," etc. 

ACTIONS, FORMS OF: 
classification of, 50. 
ex delicto, what are, 50. 
ex contractu, what are, 50. 
mixed, what are, 50 
real, what are, 50. 
personal, what are, 7. 
on account, generally, 99. 
waiving tort and suing in assumpsit, 57. 
substitution of assumpsit for others, 56. 
assumpsit, generally, 49. 

when the only remedy, 55. 
on contract under seal, 59. 
for damages for breach of contract, generally, w. 
acts excusing breach of contract, 61. 
on contract, "debt," declaration in, 551. 
on right given by statute, 85. 
when statute silent as to remedy, 85. 
to recover penalty, 85. 
on contract, debt, 88. 
on contract, covenant, generally, 95. 
ex delicto, 112. 
for torts, trespass, 112. 

replevin, generally, 155. 
trespass on the case, 183. 
trover, 136. 
ejectment, 238. 
mixed, ejectment is, 239. 
attachment, generally, 291. 

SJe'mine^b/^ermentB la body of declaration, 487, 503. 
recital of, in commencement of declaration, 497. 

see "Actions on Contract" and "Actions for Torts." 

ACTIONS EX CONTRACTU: 
which are, 12. 

ACTIONS ON CONTRACT: 

in the name of one for use of another, 14. 
when obligee dies, 21. 
what plea is proper in, 19. 
plaintiff in case of receivership, 24. 

in case of insolvency, 24. 

in case of assignment, 24. 

in case of infancy, 23. 

in, when female marries, 22. 

In case of insanity or idiocy, 25. 
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ACTIONS ON CONTRACT — Continued. 

defendants in, as between original parties, 33. 
in case of assignment, 33. 
joint or several, 34. 
where interest assigned, 35. 
when contractor dies, 36. 

in case of assignment for benefit of creditors, 37. 
when female contractor marries, 38. 

in case of infancy, 39. 

in case of insanity, idiocy, etc., 40. 
in form of "debt," declaration, 551. 
declaration in, in form of debt, the inducement, 554. 

in form of debt, the consideration, 555. 

averment of time, 556. 

stating contract itself, 558. 

averment of performance or readiness to perform, 558. 
the breach, 560. 
on a statute, 561. 
on a statute, conclusion of, 562. 
assigning the breach (Forms Nos. 142, 14$), 563. 
allegations of damages (Form No. 144), 564. 
common counts in (Form No. 145), 565. 
In form of covenant, 572. 

new trials in, granted oftener thean in action for tort, 972, 973. 
declaration on "Account," generally (Forms Nos. 180-183). 581. 
judgment, when several defendants, 994. 

appeal from Appellate Court when more than one thousand dollars 
involved, 1019. 

review of, when is more than one thousand dollars involved? 

1019, note, 
special, defenses to, 19. 

appealed from Appellate Court when more than one thousand dol- 
lars involved, 1019. 
when is more than one thousand dollars involved? 1019. note. 

ACTION OP COVENANT: 

how classified, 50. 

nature of, 95. 

when it will lie, 96. 

upon leases, a proper form, 96. 

when it will not lie, 97. 

when the particular remedy, 97. 
ACTION OF DEBT: 

how classified, 50. 

generally, 88. 

disadvantages of, 88. 

when the proper remedy, 89. 

when not the proper remedy, 90. 

by and against executors, etc., 91. 

on bonds, generally, 92. 

to recover forfeiture or penalty, 93. 

jthe recovery, 94. 

contrasted with account, 99. 

ACTION EX DELICTO: 
what is, 12. 

declarations on. generally, 582. 
see "Action for Torts." 
ACTION, ELEMENTS OF: 
what are, 52. 
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ACTION OF EJECTMENT: 

does not abate by death of defendant, 36. 

nature and history of, 238. 

real in its nature, 238. 

when and for what property will lie, 240. 

for land under water, 241. 

lor land in public highway, 242. 

for land in street or village, 243. 

when it must be begun, 244. 

accrues when disseizin occurs, 245. 

when accrues to heir or devisee, 245. 

what title or right of possession will support, 246. 

plaintiff must rely on the strength of his own title, Z47. 

plaintiff must recover on legal title, 248. 

effect of transferring title during suit, 249. 

plaintiff must prove identical title claimed, 250. 

possessor of deed presumed to have title, 252. 

for title derived from common source, 251. 

color of title in, 253. 

plaintiff's prior possession alone sufficient, J54. 
what prior possession alone sufficient, 255. 
length of possession sufficient against legal title, 256. 
supported by color of title and payment of taxes, 257. 
supported by right of possession alone, 258. 
possession of defendant necessary to be shown, 259. 
ouster need not be shown, 260. 

who can maintain it, 261. _ 
joint tenant and tenant in common, etc., may maintain, ^fifi. 
By landlord against tenant, 263. 
against whom maintainable, 264. 
defendant, when premises unoccupied, 265. 
<leath of plaintiff, effect of. 266. 
death of defendant, effect of on suit, 267. 
what title or possession will defeat, 268. 
defense to be legal, not equitable, 269. 
adverse possession, 270. 

adverse possession by tenant in common, 271. 
outstanding title, 272. 
verdict in, generally, 273. 
form of, 274. 

where plaintiff's right expires, 275. 
judgment in, generally, 276. 

effect of, 277. 
writ of possession in, 278. 
recovery of rents and profits in, 279, 280. 
form of suggestion of damages in, 280. 
suggestion of damages, defense to, 282. 
joinder of issue in, suggestion of damages, 283. 
suggestion of damages, rights of parties on trial, 284. 

defendant's exemption, 285. 
recovery of value of improvements by defendant, 286. 
appointment of commissioners to assess value of improvements, 

286, 287, 288, 289. 
limitation of statute relating to, 290. 
declaration in, rules regarding, 620. 
see "Ejectment." 

ACTION OF FORCIBLE ENTRY AND DETAINER: 
classification of, 50. 
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ACTION OF FORCIBLE ENTRY AND DETAINER— Continued. 
definition and nature of, 1205. 
forcible entry forbidden, 1206. 
when maintainable, 1207. 
what detainer unlawful, 1207, note, 
title to land not tried in, 1207. 
right to gather crops after, 1207, note, 
plaintiff in, 1208. 

abatement of by death of party, 1208. 

defendants to, who to make, 1209. 

demand in writing to preceed, 1210. 

commencement of, complaint, 1211. 

summons in, when returnable (Form No, 897). 1212. 

is a local, 1212. 

summons, service of, publication, 1213. 

pleadings in, 1214. 

trial, how conducted, 1215. 

two questions to be determined on, 1215. 

form of verdict in, 1215. 

possession necessary to sustain, 1215, note. 

Judgment in, for the whole, 1216. 

judgment in, damages cannot be awarded, 1216, note. 

terminates right to sue for rent, 1216, note. 

judgment in. for a part, 1217. 

judgment by confession not entered in, 1217, note. 

review of, 1219. 

cannot be pleaded in abatement, when, 665. 
see "Forcible Entry and Detainer." 
ACTION OF GARNISHMENT: 
classification of. 50. 
definition and nature, 355. 

how writ procured and served, 357. \ 

service and return of writ. 358. 

what may be reached by, 359. 

what may not be reached by, 360. 

parties necessary to, 361. 

who may be garnishee, 362. 

interpleader in, 363. 

interplea in, trial of claimant's rights, 364. 
position occupied by garnishee, 365. 
interrogatories to be filed, 366. 
when answer of garnishee must be filed, 367. 
garnishee must set up his defense, 369. 

answer in must show exempt character of fund or property, 868. 
should claim set-off, 370. 
considered as evidence, 371. 

proceedings when answer unsatisfactory, 372. 

second or supplemental answer, 373. 

judgment in, when final, 374. 
costs and fees, 375. 
conditions on default, 376. 
form and effect of, 377. 

execution on judgment, when to issue, 378. 

surrender of property on execution, 379. 

execution in, when property subject to loan, 380. 

on property subject to lease, when plaintiff may perform condi- 
tions, 381. 

proceedings when garnishee refuses to surrender property, 382. 
sale of property in, application of proceeds, 383. 
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garnishee with lien may take title at sale, 385. 
appeals in, how taken, 386. 
exemption rights of non-resident, 387. 
transfer of claims for prohibited, 38 r. 
oppressive, statute concerning, 387. 
transferring claims for, penalty of, 388. 
see also "Attachment." 

ACTION, GIST OF: 
what is, 51. 
on penal bond, 93. 
in trover, 142. 
for slander, is malice, 192. 

of malicious prosecution, 201. „«rii<?pnee 228. 

against municipal corporation for damages, is negligence, m 
of trespass, for seizing property, 591, note, 
in trespass quare clausum fregit, 592, note, 
in forcible entry and detainer, 1210. 

ACTION, GROUND OF: 
what is, 12. 

see "Grounds." 

ACTION, HISTORY OF: 
in ejectment, 238. 

see "History." 

ACTIONS, JOINDER OF: 
when allowable, 53. 

ACTION ON JUDGMENT: 

debt the proper form, 89. 

defenses to {Form No. S21),710, note. 

privileged communication will not sustain, 194. 

defense to, 195, 196. 

see "Judgment." 
ACTIONS, LIMITATIONS. .OF : 

determined by form, 49. 

on lease for rent, 81. 

by surety against principal, 85. 

in form of account, 103. 

in trespass, 134. 

in replevin, 169. 

for libel and slander, 198. 

malicious prosecution, 207. 

for false imprisonment, 212. 

trespass on the case for injury to personal propeit}, 

in ejectment, 244. 

for criminal conversation, 217. 

in ejectment, 245. 

distress for rent, six months, 1222. 
see "Statute of Limitation." 

ACTION, LOCAL: 

attachment is, as to land, 294. 
when trespass is, 133. 

actions regarding water courses are, 615, note, 
forcible entry and detainer is, 1212. 
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ACTIONS, MIXED: 
what are, 50. 

ACTION, NATURE OF: 
in ejectment, 238. 

ACTION FOR NEGLIGENCE: 

defense to, plea of diligence (Form No. 850), 710. 

ACTION ON NEGOTIABLE INSTRUMENT: 
denial of execution of, 711. 

ACTIONS ON NOTES: 
who to bring, 20, 83. 
"debt" may be maintained, 89. 
setoff in, 724. 

plea of usury to (Form No. 337), 710, note. 

see "Negotiable Instruments" and "Notes." 

ACTION ON ORDINANCE: 
debt, proper form, when, 89. 

ACTION, PARTIES TO: 
generally, 12. 

on contracts under seal, 59. 
on notes, 83. 

character of, how stated in declaration (Form No. 152), 567, note, 
see "Parties." 

ACTION FOR PENALTY: 
form of, to recover, 85. 
debt, the proper form, 89. 
when case the proper form, 183. 
on habeas corpus, 1161, note, 
see "Penalties." 

ACTIONS, PERSONAL: 
what are, 50. 

attachment is to certain extent, 293. 
attachment is because of personal service, 337. 

ACTION, PLEAS TO: 

see "Pleas in Bar." 

ACTION, PREMATURE: 

plea in abatement for, 665, note. 

ACTIONS, REAL: 
what are, 50. 

ACTION IN REM: 

attachment is to certain extent, 293. 
attachment is by virtue of levy, 337. 

ACTION FOR RENT: 

assumpsit proper when, 78. 
when to be brought on lease, 81. 
terminated by forcible entry and detainer, 1216, note, 
see "Rent" and "Covenant" 

104 
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ACTION OF REPLEVIN: 

ntoucu^nfwith action for trespass, 120. 
nature of, 155. 
how begun, 155. 
when it will lie, generally, 156. 
title necessary to support, 157. 

J&WSSSA- to ren^n in vendor, 159. 
for goods sold, title not to pass, etc., lo9. 

for goods delivered by mistake, 160. 

by and against co-tenant, partner, 161. 

for distress of cattle damage feasant, 162. 

against officer for unlawful seizure under process, 163. 

when it will not lie generally, 164. 

wrongful detention necessary to sustain. iw. - 

identification of property necessary to, lb*. 

for property held under tax levy, lbo. 

demand in, who must make, 165. - 

when demand necessary before suit, lbb. 

when demand unnecessary, 168. 

when to be begun, 169. 

where to be brought, 170. 

affidavit in, 171. 

the writ, 172. 

the bond in, 173. 

return of bond with writ, 174. 

execution of writ in, 175. 

bond of indemnity in, 175. 

pleading in, 177. 

judgment, verdict, 178. 

suit on bond, 180. OQ o 
will not lie for goods sold on misrepresentation 233. 
will not lie for attached property by claimant, 6io. 
see "Replevin." 

ACTION, SECOND: . 
prevented by supersedeas on writ of erj-or, 1051, note. 

ACTIONS, SURVIVAL OF: 
generally, 21. 

under statute and at common law, A). 
in trover, 147. 

see "Trover" and "Survival." 

ACTIONS FOR TORTS: 

plaintiffs in, generally, 26. 
who to join as, 27. 
when interest assigned, 28. 
when a party dies, 29. 
in case of mania ge. 30. 
in case of infancy, 31. 
in case of insanity, 32. 
defendants as between original parties, 41. 
in case of death, 42. 
for acts of animals, 43. 
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ACTIONS FOR TORTS- Continued. 

defendants as between original parties, who to be joined or omitted, 

where interest is assigned, 45. 
if wrong doer dies, 46. 
when wrong doer marries, 47. 
in ease of infant wrong doer, 48. 
abatement of by compromise, 57. 
not waived if assumpsit dismissed, 57. 
trespass, 112. 
classification of, 112. 
defense in, 131. 
attachment in aid of, 351. 
declaration in generally, 582. 

statement of plaintiff's right or interest in subject matter, 584. 

averments of matter or thing affected, 583. 

averment of defendant's obligation or duty, 585. 

averment of injury, when immediate, 586. 

averment of injury, when consequent, 587. 

variance between declaration and proof, 588. 

averment of damages, 589. 

replevin (Form No. 203), 593. 

trover (Forms Nos. 204-207), 594. 

case, 595. 

against bailees, case (Forms Nos. 208-210), 596. 
for negligent driving, case (Forms Nos. 211-212), 597. 
ag 00111111011 carriers for negligence, case (Forms Nos. 213- 
210), 598. 

against railroad companies for negligence, case (Forms Nos. 217- 
224), 599. 

against municipal corporation for negligence, case (Forms Nos. 
225-230), 600. 

declaration in case for (Form No. 231), 601. 

regarding animals, case (Forms Nos. 234-237), 603. 
declaration in case upon warranty (Form No. 238), 604. 
iraud and deceit (Forms Nos. 239-243), 605. 

criminal conversation (Forms Nos. 244-246), 606. 

for malicious prosecution and false imprisonment (Forms Nos. 
247-2,50), 607. 

for seduction, case (Form No. 251), 608. 
action for tort, declaration in case for enticing away workmen 

(Form No. 252), 609. 
negligence, in practice of profession (Forms Nos. 253-255), 610. 

for waste (Forms Nos. 256-257), 611. 

for negligence of officer (Forms Nos. 258-261), 612. 

for negligence regarding boats and vessels (Forms Nos. 262- 
265), 613. 

for negligence of warehouse men (Form No. 266), 614. 

for negligence regarding water course (Forms Nos. 267-270), 615. 

for obstructing- highway (Forms Nos. 271-272), 616. 

for neglect to produce documents on notice, etc., (Form No. 
274), 617. 

for libel (Forms Nos. 275-281), 61S. 

for slander (Forms Nos. 282-291), 619. 
justification in, must be specially pleaded (Form No. 348), 710, note, 
for slander, proof in, 818, note, 
for malicious prosecution, proof in, 818, note. 
Judgment, when several defendants, 994. 

new trials in, granted less seldom than in actions on contract, 
972, 973. 

see "Torts." 
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ACTION, TRANSITORY: 
when trespass is, 133. 
ACTION OF TRESPASS: 
how classified, 50. 
generally, 112. 
nature of, 113. 
when the proper form, 114. 
for injury only, 115. 
when it will lie for taking fish, 116. 
for injuries to personal property, lit), 
possession or right of, necessary to sustain 117. 
when tenants in common may maintain, 117. 
for injury by animals, 118. 
concurrent with trover, when, 119. 
when concurrent with action for replevin, 120. 
for injuries to real estate, 121. 
possession necessary to support, 1Z6. 
gist of, injury to possession, 123. 

for cutting trees, 124. 

for injury to orchard, 125. 

for injury to garden, yard or field, 12b. 

for injury to land by domestic animals 127. 

for injury to land by wild animals, 128 

for injury under color of legal proceedings, 129. 

against judicial officer, 130. 

against one or more trespassers, 131. 

waiver of, and suing in assumpsit, 132. 

when to be begun, 133, 134. 

concurrent with trover, when, 137. , levv j65 . 

will lie against officer for property held undei tax levy joo 
landlord liable to, after distress for rent when 12-1, note, 
for fire escaping from engine, proof in, 818, note, 
see "Trespass." 
ACTION OF TRESPASS ON THE CASE: 
nature of, 183. 

for damages to reputation, 184. 
for slander, generally, 185. 

words actionable in themselves, 186. 

words not actionable, may become so, 187. 

when words actionable in themselves, not, l»s. 

of title to land, 189. 

words charging adultery, 190. 

accusing one of false swearing, 191. 

gist of action, 192. 

words must have been understood, 193. 
liability, generally, 194. 

publication in good faith, 195. 
publication in newspapers, 196. 
when punishable as contempt of court, 197. 
slander and libel, when action to be begun, 198. 
for malicious prosecution, 198. 

nSous KOsS'malioe and probable cause must concur, 201. 
what is probable cause, 202. 
when malice will be inferred, 203. 
advice of counsel as a defense, 204. 
damages resulting from, 205. 
of civil action, 206. 
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ACTION OF TRESP\SS ON THE CASV-Continued. 
malicious prosecution, when to be begun, 207. 
for false imprisonment, 208. 

what constitutes, 209. 

wherein it is false, 210. 

pleading and proof in, 211. 
for assault and battery, 213. 
for seduction, 214. 

for enticing servant to leave employment, 215. 
for criminal conversation, 216. 

when to be begun, 217. 
for breach of promise of marriage, 218. 
for damages resulting from negligence, 219. 
negligence, when a fact or law, 221. 

what is "slight," what is "gross," 222. 
for negligence, what will sustain recovery, 223. 

contributory negligence, rule, 224. 

when contributory rale will not apply, 226. 

causing death, 227. 

of municipal corporation. 228. 

of servants, 229. 
for contributory negligence of servant, 225. 
for injury caused by intoxicating liquor, 230. 
for injury to property, 231. 

occasioned by improper custody and use, 232. 
for damages occasioned by fraud and deceit, 233. 
for damages occasioned by waste, 234. 
for nuisance, 235. 

for injury to the person, when to be begun, 236. 

for injury to property, when to be begun, 230. 

for goods fraudulently sold, may be begun before price due, 237. 

for obstruction of the public highway, 242. 

advantages over other forms of action, 237. 

ACTION, TRIAL OF: 

when begun by capias, 460. 
see "Trial." 

ACTION OP TROVER: 
how classified, 50. 
nature of, 130. 
equitable in its nature, 152. 
gist of, the finding, 136. 
bars trespass. 130. 

concurrent witli trespass, when. 137. 
conversion, what constitutes, K5N. 
when it will lie, 139. 
when it will lie at suit of bailee. Ui). 
rests on strength of plaintiff's right. 141. 
purpose of. 142. 

application of the remedy, 143. 

against one who has acquired no title, 144. 

at suit of a wife, 145. 

by and against tenants in cnminnn, 140. 

by and against executors, etc. 1 17. 

by mortgagee of chattels, 14S. 

demand necessary before suit. when. 149. 

demand not necessary when, 150. 

demand in. by and of whom made, 151. 
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ACTION OF TROVER — Continued. 

amount of damages recoverable in 152. 
will lie though property returned, lo2. 
new trial in, 153. 
judgment in, 154. 

by and against co-tenant, partner, 161. 
• for grain in warehouse, 164. 

2? BFSMS SSSfflS (Vt m m 59*. note. 

ACTION FOR USE: 

on contracts under seal, 59. 
set-off in, 724, note. 

see "Use." etc. 

ACTIONABLE DAMAGES: 

recoverable only in trespass when, 114. 
see "Damages." 

AD DAMNUM CLAUSE: 

in declaration controls recovery in, 
increased after verdict, 524. 
effect on judgment in attachment, 6*t. 
amendment of, 487. 
see "Declaration." 

ADDITIONAL PLEAS: 

right to file generally, 718. 
see "Pleas." 

added any tin* before Judgment, 525. 
see "Counts" and "Declaration." 

ADJOURNMENT: 
of county court, 10. 
of city courts, 11. 
of circuit court, 9. 

of courts from day to day, 6. 
see "Courts." 

ADMINISTERING OATHS: 

disability of counsel from, 1262. 

see "Oaths" and "Attorneys." 

ADMINISTRATION: 

plea of (Form No. 838), 710. 

ADMINISTRATORS: . . « 

as defendants in actions on notes assigned, d5. 

form of declaration by, on promise to ^^^f^siS. 
laying debt to intestate on promise to pla ntiff (Ao. 56), £^515. 
on cause of action arising after death of intestate (Ao. 57), Dio- 
on promise by intestate (No. 58), 513. a4 , mln utnitor (No. 

laying debt from intestate, promise by administiatoi v% 

on cause 5 o 3 f action arising after death of intestate (No. 60), 513. 
see "Executors," etc. 
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ADMINISTRATOR'S BOND: 

form of action to be brought upon, 91. 
see "Bonds." 

ADMISSION OF AFFIDAVIT: 

in evidence, instead of continuance, 793. 

ADMISSION TO THE BAR: 

see "Admission to Practice Law." 

"ADMISSIONS :" 

as evidence, generally, 847. 

what are not evidence, 847, note. 

of attorney, how far evidence, 847, 1268. 

facts not denied by plea, 822. 

by plea of general issue, 691, 692. 

by demurrer to replication, 738, note. 

by demurrer to evidence, admits what, 921. 

by judgment by default, 995. 

by similiter, 734, note. 

ADMISSION OF EVIDENCE: 

objection to, rule governing, 895. 
error in, how far cured by striking out, 898, 902. 
how far cured by instruction, 939. 
ground for new trial, when, 974. 
see "Evidence" and "Error." 

ADMISSION TO PRACTICE OF LAW: 
rule governing, 1233. 
who intitled to, 1234. 
how procured, 1235. 
upon examination, 1236. 
upon diploma issued by a law school, 1237. 
oath required (Form No. 403), 1240. 
roll of names, 1241. 
license, by whom issued, 1242. 
a judgment of the court, 1243. 

in United States Supreme Court, form of oath (No. 404), 1244. 
after suspension or removal, 1251. 

ADULTERY: 

words charging is slander, 190. 

ADVANCEMENT IN LAW: 

illustrated by liability of attorneys to arrest, 1253. 
ADVERSE POSSESSION: 

as defense to ejectment, generally, 270. 

by tenant in common, 271. 
see "Ejectment." 
ADVERTISEMENT: 

for service of process upon corporation, 441. 
ADVICE OF COUNSEL: 

as defense in malicious prosecution, 204. 
see "Malicious Prosecution." 
ADVISEMENT: 

taking case under, rule, 991. 

taking case under in upper court, record of, 1096. 
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AFFIRMATION OF WITNESS: 

instead of oath (Form No. 362), 838. 
AFFIRMANCE OF JUDGMENT: 

what implied by, 1020, note, 
see "Judgment." 

ADVOCATE: 

definition of, 1231. 

see "Lawyer" and "Attorney at Law. 

AGE OF CONSENT: 
in child, 214, note. 

AG ^s N mItter of proof and not of pleading, 596, note. 

AGENT: ia \ 

when may sue in his own name, lb. 
may not testify when, 826, 827. 
may make affidavit in attachment. 300. 
principal liable for tort of, when, 41. 

in assumpsit for not accounting for goods etc., entrusted. 
,„ fo'r not using due care in seUing goods (Fom No. 

in aZ™h tor not obeying orders in seliing goods (Form No. 
agaS assumpsit for seUing part under price, not accounting 
for, delivering, etc. (Form No. b/,). 526. forward ing goods, 

against in assumpsit, warehouseman for not foiwaiamg b 

agafns^Tr^P^, warehouseman for not forwarding goods, 
,a asZZsU^lA Promise that he had authority to seli, etc. 

(Form No. 67), 526. . trnarantv (Form 

del credere, declaration against in assumpsit on Ins guaiamy 

No. 68), 526. 
forwarding. 

see "Warehouseman. 

AFFIDAVIT, CAPTION TO: 
necessity for, 713. 
•entitling, necessity for, 713. 
when to be entitled, in the cause, o50, note, 
should be signed by affiant, 171. note, 
the words "before me" necessary in rurat. 1*1, note, 
attestation added by amendment. 5..0. note. v 
admission of, in evidence, instead of continuance. ,93. \ 
requisites of, to support motion lor. < 03. 
on application for admission to the bar, l^Sh. 

AFFIDAVIT. AMENDMENT OF: 
of plaintiff's claim. 550. 
in replevin. 171. 
for continuance. 793. note, 
see "Amendment." 



i 
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-AFFIDAVIT IN ATTACHMENT: 
formal parts, etc., 299. 
who shall make, 300. 
when to be made, 301. 
how entitled, 302. 
contents of, 303. 
form of (No. J,), 303. 
amendment of, 315. 

insufficiency of, grounds for dissolution, 341. * 
in attachment on a judgment, 304. 
in attachment in aid, 351. 
see "Attachment." 

AFFIDAVIT FOR CAPIAS: 
form of (No. 23), 451. 

see "Capias ad respondendum.'* 
AFFIDAVIT FOR CONTINUANCE: 

admitted as evidence instead of granting continuance, 791, 792, note, 
see "Continuances." 
AFFIDAVIT OF CLAIM: 

to be filed with declaration, general rule governing, 550. 
effect of omission, 550. 
what it must contain, 550. 
who may make, 550. 
amendment of. 550. 
form of (No. V,l), 550. 
when objection to be made, 895, note, 
may be filed after plea, when, 712, note, 
prima facie proof, 801. 
see "Declaration." 
AFFIDAVITS, COUNTER: 

to motion to set aside default, 802. 

when motion made to set aside judgment confessed, 999. 
see "Motions." 

AFFIDAVIT DENYING EXECUTION OF WRITTEN INSTRU- 
MENT: % 
and affidavit of merits distinguished, 711, 712. 

see "Declaration" and "Affidavit of Merits." 
AFFIDAVIT, FORM OF: 

in replevin (No. 1), 171. 1 
for attachment on ground of fraudulent conveyance, 311, note, 
in garnishment on judgment (No. 8). 357. 
of plaintiff's claim to be filed with declaration (No. V,l), 550. 
denying. execution or assignment of written instrument (No. 351), 
711. 

for placing case on short cause calendar (No. 358), 783. 
for continuance (No. 360). 793. 

see "Form of Affidavit." 
AFFIDAVIT IN GARNISHMENT: 
form of, on judgment (No. 8), 357. 

see "Garnishment" and "Form of Affidavit." 

AFFIDAVITS OF JURORS: 

not received to contradict verdict, 949, 968. 
to sustain verdict, 968. 
see "Jurors." 
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AFFIDAVIT OF MERITS: , 
to be filed with plea, general rules, 71^. 

iSffi^ execution of written instrument distinguish, 
711 712. 

right to file plea without, 712, note. 

extension of time to file, 712. 

objection to, when to be made, 895, note. 

amendment of , 712. 

to be filed with plea (No. 352), 713. 
see "Pleas." 
AFFIDAVIT OF SERVICE: 

of motion (Form No. 357), 773. 
see "Service." 
AFFIDAVIT IN SUPPORT OF MOTION: 

when required, 774. 

for continuance, 791, 793. 

to set aside judgment, 999, 1007. 

££#r£5ft& bil. of exceptions, 1023, note, 
in upper court, when required, 1095. 
see "Motions." 
AFFIDAVIT FOR QUO WARRANTO: 
in support, 1127. 
in defense, 1127. 

see "Quo Warranto." 

AFFIDAVIT FOR NEW TRIAL: 

on ground of absence or illness of counsel, 9b*y. 

on ground of surprise, 970. , » Q71 

on ground of newly discovered evidence, requisites of, 9a. 

see "New Trial." 
AFFIDAVIT OF TRUTH OF PLEA: 
required when dilatory, 673. / 
form of, of plea in abatement (No. 302), 674. 
see "Pleas" and "Verification." 

AFFIDAVIT IN REPLEVIN: 
rule governing, 155, 171. 
made on information and belief, 171, note, 
must contain description of property, 171. 
must be sworn to, 171, note, 
statement of, venue in, 171, note, 
and writ, effect of variance in, 171. 
objection to, when to be urged, 171. 
form of, 171. 
AGGRAVATION OF SLANDER: 

when plea of justification is (Form No. 3*8), 710, note, 
see "Slander." 

" AC and not "promosed," to be used in declaration in debt, 503, 553. 
see "Declaration." 

AGREED CASE: „ non 
in lieu of bill of exceptions, rule regarding, 10A». 
see "Bill of Exceptions." 
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AGREEMENT TO ARBITRATE: 
revokable at pleasure when, 1184. 
(Form No. 388), 1182. 

see "Arbitration and Award." 

AIDING AND ABETTING: 
, assault, effect of, 115. 

ALIA ENORMIA: 

averment of in declaration (Form No. 184), 590, note, 
see "Declaration." 

ALIAS SUMMONS: 

when may be issued in commencement of suit, 435. 
see "Summons." 

ALIAS WRIT: 

in replevin, 172. 

of scire facias on writ of error, issuance of, 1054. 
see "Writ." 

ALLEGATIONS: 

necessary in action on note, 83. 

see "Averment" and "Declaration." 

ALLOWANCE: 

of capias ad res., endorsement of, 452. 
Form of (No. 24), 452. 

see "Capias Ad Respondendum. 11 

ALTERNATIVE JUDGMENT: 
in replevin, 178. 

see "Judgment" and "Replevin." 

ALTERNATIVE WRIT: 

of mandamus superseded by petition, 1108. 
see "Mandamus" and "Writ." 

AMBIGUITY: 

in written instrument, how explained, 868. 
see "Evidence" and "Proof." 

AMEND: 

leave to, on demurrer, 737, note, 
see "Demurrer." 

AMENDMENTS: 

statute of, and jeofails, 740. 

discretion of court regarding must be sound. 742. 
permission for, on judgment on demurrer, 640. 
when refusal an error in law, 742, note. 

unnecessary in declaration as to name of parties, when, 483. 
how made," 746. 

for what and when may be procured, 741. 

order of court for must be procured, 744. 

motion for. necessity of, 744. 

when cause for continuance, 745, 791, note. 

continuance for procuring, 1058. 

on terms, terms must be equitable, 742. 
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AMENDMENTS — Continued. 

lost pleadings supplied by, <47. 
after demurrer, proper when, ^K*- 

ra^STjffiS^ll .u vacation set as.ae, W 
note. 

effected by verdict, 950. 

after judgment, when allowable, <4d. 

supplied by the court, 751.. 
after motion for new trial overruled, 9<6, note, 
new pleadings admitted after, 746. 
in quo warranto proceedings, 1129. 
in replevin, 177. 

AMENDMENT OF AFFIDAVIT: 

in replevin, 171. 

for attachment, 315. 

attestation added by, 550, note. 

of plaintiff's claim, 550. 

of merits, 712. 

for continuance, 793, note, 
see '"Affidavit" 
AMENDMENT, OF BILL OF PARTICULARS: 
see "Bill of Particulars." 

AMENDMENT OF BILL OF EXCEPTIONS : 
rule governing, 1028. 
proposed, 1024. 

see "Exceptions" and "Bill of Exceptions. 

AMENDMENT OF BOND: 

of appeal from justices court, 419. 

in forcible entry and detainer, 1219, note, 
to appellate or supreme court, 1034. 
see "Bond." 

AMENDMENT OF COMPLAINT: 

in forcible entry and detainer, 1211, note. 

see "Forcible Entry and Detainer." 

AMENDMENT TO DECLARATION: 
rules relating to, 741. 
new plea after, 746. 

as to names of defendants, when allowed. 48«. 
for variance, when to be made, 487. 
in matter of substance, when allowed. 487. 
for failing to allege representative capacity, 513, note, 
in distress for rent, 1226. 
see "Declaration." 

AMENDMENT OF JUDGMENT: 

as to facts, 1002. oon 
as to form, by judge's minutes after expiration of term, 

see "Judgment." 

AMENDMENT OF PETITION: 
or answer, in mandamus, 1110. 
see "Mandamus." 
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AMENDMENT OF PLEA* 
when uncertain, 715. 
in abatement, not generally allowed, 671. 
see "Plea." 

AMENDMENTS OF PLEADINGS: 
generally, 740. 

to cure variance in proof, 819. 
amendment of sworn pleadings, 746. 

see "Declaration" "Demurrer" and "Plea." 

AMENDMENT OF PROCEEDINGS: 
on appeal from justices court, 419. 

see "Appeal" and "Removal of Causes." 

AMENDMENT OF RECORD: 
power, in term time, 6, 1058. 
after term, 9, note, 
after term, how made, 743. 
after judgment, 743, 1058. 
cannot be made by bill of exceptions, 1023. 
procured by writ of certiorari, 1044. 
supersedeas no obstacle to, 1058, note, 
by trial court, 1058, note, 
cost, terms, 1058, note, 
see "Record." 

AMENDMENT OF RETURN: 
generally, 448, 748. 

of summons, when may be made without consent of court, 430. 
see "Return." 

AMENDMENT OF SUMMONS: 
generally, 434. 

see "Summons." 

AMENDMENT OF VENIRE: 
generally, 749. 

see "Jury" and "Fen ire." 

AMENDMENT BY VERDICT: 
to what extent effected, 750. 
of irregularities of, on change of venue, 768. 
see "Verdict" and "Jury." 

AMENDMENT OF WRIT: 
in attachment, 319. 
see "Writ" 

AMOUNT: 

variance in proof of, 819, note. 

see "Evidence" and "Proof." 

ANCIENT LIGHTS: 

see "Lights." 

ANIMALS: 

duty of owner of, 43. 
to keep enclosed, 127. 
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AmMAlA-Continued. 

reason for owner's liability, 128. 

S2£2 t1vK"'tions ,n case for <Fo™ *o, MfMD. 603. 
liability for act of, in driving along highway, 4,3. 
of a tame nature, which are, 43. 

trespass for injury to, 116. 

liability for, 43. 

trespass for injury to, 116. 
of a wild nature, who liable for acts of, 43. 

liability for trespass of, 128. 
killing of, when justifiable, 118. 
domestic, trespass for injury to, 118. 

liability for injury done by, 118. 

trespass for injury to land by, 127. 
liability of railroad for killing, 231. 

attached, disposition of, 336. , V/1 , on *qi 

declaration intrespass for injury by chasing (Form Ao. 19$, ^ 

negligence in keeping bull, declaration in case for (Form No. 236), 603. 
taken "damage feasant," plea in action for, <08. 
number of, variance in proof of, 819, note, 
when trespass will lie for injury to, 116. 
joinder of defendants for damages by, 44. 
see also "Domestic Animals." 

ANSWER TO FORCIBLE ENTRY AND DETAINER: 
writ of restitution (Form No. 398), 1218. 

see "Forcible Entry and Detainer." 

ANSWER OF GARNISHEE: 

taken as true unless questioned, 365. 
must be in writing, etc., 367. 
when must be filed, 367. 

must show exempt character of fund or property, <5bS. 

must assert his defenses, 369. 

will prevail unless questioned by plaintiff, 369. 

questioned by demurrer, replication, etc., of plaintiff, dby. 

should claim set-off, 370. 

must not be evasive or uncertain, 371. 

considered as evidence, 371. 

issue on, 372. 

proceedings, when unsatisfactory, 372. 
second or supplemental, 373. 
see "Garnishment." 

ANSWER IN MANDAMUS: 
construction of, 1110. 
demurrer to, 1110. 
pleas, 1110. 
amendment of, 1110. 

see "Mandamus." 

APPEAL: 

right of. did not exist at common law, 1013. 
who may obtain, 1014. 

joint defendant not entitled to, on his default, 995. 
what reviewed on, generally, 1013. 
none of Interlocutory orders, 1013, note. 
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APPE Mi— Continued. 

cannot be taken from order sustaining demurrer, 640, note, 
when certiorari preferable to, 393. 
when may be taken to county court, 10. 
from county court to circuit court, 10, note. 

trials of, 10, note, 
from county court to supreme court, 10, note, 
from city courts, 11. 
in action of account, 111. 
in replevin, 1019, note, 
from attachment proceedings, 354. 
In garnishment, how taken, 386. 
from quo toarranto proceedings, 1137. 
from habeas corpus, not granted, 1158. 
from arbitration and award, 1197. 
from forcible entry and detainer, 1219, 1019, note, 
dissolution of, in forcible entry and detainer, 1219, note, 
from proceedings to disbar attorneys, 1251. 
costs on, division of, 1011. 
jurisdiction on, given by appearance, 418. 
when acquired by upper court, 420. 

see, also, "Review" and "Writ of Error." 

-APPEAL TO APPELLATE OR SUPREME COURT: 

appeal and writ of error, two methods of obtaining review, 1015. 
when it will lie to the supreme court, generally, 7. 
jurisdiction of appellate court in, 8. 
to what court may be had, 1016. 

when from trial court to supreme court, cases enumerated, 1017. 

goes to grand division in which pending, 1017. 

when from trial court to appellate court, 1018. 

how procured, last resort, 1019. 

when from appellate court to supreme court, 1019. 

when not from appellate court to supreme court, 1020. 

when there are several parties, 1030. 

who may take, 1030. 

review by writ of error, after time for appeal expired, 1031. 
when may be taken, 1031. 
how prayed, practice, 1031. 
when latter alone available, 1031, 1038. 
amendment of record procured by certiorari, 1058. 
transcript of record, clerk may be directed what to include in, 1060. 
of what it must consist, 1058. 

when cause removed from appellate to supreme court, 1059. 

when to be filed, placing case on docket, 1061. 
time for filing transcript, etc., 1061. 
assignment of error, 1062. 

in supreme court when reviewing appellate court decision, 1063. 

(Form No. 373), 1064. 

cross-errors, 1065. 
motion to dismiss in upper court must be made before joinder 

in error, 1065, note, 
joinder in error, effect of omission, 1066. 

time to plead when defendant does not join. 1067. 
abstract of evidence, preparing and filing, 1068. 

what it shall contain, 1069. 

when to be filed, default, 1070. 

further abstract, 1071. 
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APPEAL TO APPELLATE OR SUPREME COVRT-ConUnued. 
brief, preparing and filing, 1072. 
when to be filed, 1073. 
number of copies to be filed, 1074. 
docketing and hearing cases, 1075. 

argument of counsel, 1076. ■ 

no oral argument heard on motion for rehearing, 1077. 
time allowed for oral argument, 1078. 
judgment, generally, 1079. 

of affirmance, execution, 1080. 
of reversal in whole, execution, 1081. 
of reversal in part, execution, 1082. 
of dismissal, execution, 1083. 
motion to dismiss, in supreme court, 1083, note, 
remanding cause, retrial, when unnecessary, 1084. 
practice on retrial, 1085. 
petition for, 1086. 

r^guS fitted in support of petition for, 1088. 

supersedeas or stay of proceedings, 1089. 

redocketing case, 1090. 

record, abstract, brief, and argument, 1001. 

closing argument of petitioner, 1093. 

reply to petition, 1092. 

oral arguments, conclusion, 1094. 
motions in courts of review, 1095. 
change of venue in courts of review, 1096. 
second, practice, 1084, note. 

see, also, "Review." 

APPEALS FROM JUSTICE'S COURT: 
new plaintiff may be joined on, 409. 
on judgment regarding penalty, 409, n° te - 
cannot be from confessiou of judgment, 409. 
who may take, and when, 409. 
must be on final judgment, 409. 
on judgment regarding penalty, 409, note, 
what is a "judgment" from which appeal will He, 410. 
to what court may be taken, 411. 
time for taking from, 412. 
within what time to be taken, 412. 

when to be taken in forcible entry and detainer cases, 4iz. 

how to be taken, filing bond, 413. 

how made a supersedeas, 413. 

practice in supersedeas, 413. 

form of bond (No. U), 414. 

in forcible entry and detainer, 415. 

filing transcript of justice, 416. 

waiverer of irregularities by taking, 417-418. 

amendment of proceedings on, 419. 

when jurisdiction acquired by upper court, 420. 

dismissal of, 421. 

for want of prosecution, 421. 
motion to vacate, when to be made, 422. 
setting aside dismissal, 422. 

pleading required in, 423. AOA 

jurisdiction of court on, no greater than justices court, ^a. 
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APPEALS FROM JUSTICE'S CO URT — Continued. 
trial of, 424. 
damages and costs, 425. 

APPEALS FROM COUNTY COURT: 
to circuit court, 1016, note. 

APPEAL FROM CIRCUIT COURT TO SUPREME COURT: 
after appeal from county court, 1016, note. 

APPEAL BOND: 

from justice court, when to be filed, 413. 
objections to, when to be made, 414. 
how to be executed, 414. 
form (No. 1/,), 414. 
new discharges old, 419, note, 
action on, plea to, 703, note, 
debt will lie upon, 92. 

in forcible entry and detainer (Form No. 399), 1219. 

condition of, 1219. 

amendment of, 1219. note. 

action on, 1219, note, 
from county court, 10. note. 

appellate or supreme court court to fix, practice, 1031. 

when to be filed. 1032. 

conditions of, 1032. 

form of (No. 370), 1032. 

when not required, 1032, note. 

when not for payment of money, 1032, note. 

presumption of power of attorney to sign as surety, 1032, note. 

security may be approved by clerk, 1033. 

approval of security, when unnecessary, 1033. 

insufficient, effect, amendment, 1034. 

irregularity in, waited by stipulation, 1034, note, 
sureties on, scire facias against, 1169. 

APPEARANCE: 

of defendant, effect of, generally, 628, 629. 

personal, equivalent to personal service in attachment, 292. 
what is not, 628, note, 
when to be entered. 630.?-t^ 
limitation of, in suit, how effected, 631. 
by appealing from justice court, 418. 
effected by demurrer, 629, 630, 633. 
by bond to pay judgment in attachment, 332. 
in attachment, a forthcoming bond is, 331. 
filing plea or giving bond is, 340. 
general, of defendant, equivalent to service of process, 436, 439. 
after appeal from justices' court, 417. 
of counsel, rule governing, 1266. 
"special," to move to quash attachment allowed, 292. 
after appeal from justice's court, 417. 
in attachment, effect of, 340. 

of defendant, not a submission to jurisdiction, 439. > 
of counsel, rule governing, 1266. 
how made, 631. 

voluntary, equivalent to personal service in attachment, 292, 340. 
entry of, by attorney, liability when unauthorized, 1263. 
by counsel, generally, rule governing, 1266. 

105 
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APPEARANCE— Continued. 

withdrawal of, by attorney, 1267. 
by mistake, how set aside, 629. 
on writ of error, 1055. 

APPEARANCE AND RETAINER: 
appearance, generally, 1266. 
client's right to counsel, 1264. 
contract of retainer, 1265. 
death ends, contract of, 1265. 

withdrawal of appearance, substitution of attorneys, 1267. 
of attorney not necessary, party may manage his own case, 1244, 
1268, note. 

see "Attorney and Client." 

APPELLANT: 

which party is, 12. 

see also "Parties." 

APPELLATE COURTS: 
number of, 2. 
jurisdiction of, 8. 

appeal to, when must be taken, 1018. 

when appeal will lie to, after supreme court, 1019. 

finding of, on questions of fact, final when, 1019. 

when cases reviewed by, not reviewed in supreme court, 1020. 

pleading and practice in, same as supreme court, 1022. 

who may appeal to, 1080. 

when appeal may be taken to, 1031. 

appeal bond to, 1032. 

security may be approved by clerk, 1033. 

security, when approval unnecessary. 1033. 

effect when insufficient, amendment, 1034. 
appeal to, filing the record, 1035. 
writ of error from, generally, 1036. 
definition and nature of, 1037. 

time for begins to run at entry of final judgment, 1038. 

what the record must show, 1038. 

when it will lie, 1038. 

when it will not lie, 1039. 

within what time may be sued out, 1041. 

by and against whom to be sued out, 1040. 

dismissal of. 1042. 
appeal to, time for filing transcript, etc., 1061. 
assignment of error, when judgment reviewed in supreme court, 

1063. 

judgment of, must be incorporated into record for review in su- 
preme court, 1059. 

see, also, "Courts" and "Jurisdiction." 

APPELLATE JURISDICTION: 
what is, 5. 
of supreme court, 7. 

see "Jurisdiction." 

APPELLEE: 

which party is, 12. 

see, also, "Parties." 
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APPLICATION FOR MANDAMUS: 

see "Petition" and "Mandamus." 
APPLICATION FOR CONTINUANCE: 
see "Motion for Continuance." 

APPLICATION OF PROCEEDS: 
of sale in garnishment, 383. 

see "Garnishment" and "Sale." 

APPLICATION FOR SUPERSEDEAS: 
on writ of error, practice, 1051. 

see "Writ of Error" and "Supersedeas." 

APPOINTMENT OF AUDITORS: 

to hear report in action of account, 105. 

see "Action of Account" and "Account." 

APPOINTMENT OF REFEREE: 
his power, etc., 1199. 

see "Referees and References." 

APPOINTMENT OF SPECIAL DEPUTY: 
form, 436. 

see "Officers," "Deputies," and "Sheriffs." 

APPROVAL OF SECURITY: 

in appellate or supreme court, by clerk, 1032. 
on bond in replevin, 173. 

see "Bond" and "Sureties." 

APPORTIONMENT OF COSTS: 
rule, 1011. 

see "Costs." 

ARBITRAMENT: 

may be shown under general issue, 692. 
pleaded specially in assumpsit, 702. 
pleaded specially in debt, 703. 

see "Arbitration and Award." 
ARBITRATION: 

who may submit to, 1181. 

arbitrators must be sworn, 1182. 

at common law, matters not in suit, 1182. 

agreement to make, revocable at pleasure when, 1183. 

(Form No. 888), 1182. 
submission to at common law. who may make, 1182. 
under the statute, in suits pending, 1183. 
effect of, award, 1184. 
award conclusive and why, 1184. 

abandonment of award, remits party to original rights, 1184. 

impeachment for fraud, 1184. 

who may be chosen as arbitrators, 1185. 

continuances on, 1186. 

duty of arbitrators, to appoint a hearing, continuances, 1186. 
arbitrators must be put on oath, 1187. 
award must be made on day set for hearing, 1188. 
witnesses, subpoenaed for, li88. 
hearing, etc., 1188. 
proceedings at, 1188. 
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ARBITRATION— Continued. 

arbitrators, compensation of, 1188, note, 
extent of, 1189. 
form of (No. 389), 1189. 
filing award in court, 1190. 

judgment on award, 1191. 109 
judgment on, for other than the payment of money, 1192. 
award set aside for fraud, 1193. 
mistake in award, 1193. 
award, requisites of, 1189. 
publication of, 1189. 

correction of irregularities in form, 1194. 
how attacked, 1195. 
time to set aside or modify, 1195. 
affect of setting aside, 1196. 
review of, 1197. 
ARBITRATION AND AWARD: 
origin and nature of, 1180. 

award controlled by submission, 1181. „ onpr ai issue 

form of averment of in special plea or notice with geneial issue 
(No. 320), 710. 

see "Arbitration" and "Arbitrators." 

ARBITRATORS: 

authority of rest on agreement, 1180. 
must be sworn, 1182. 
•competency of, 1185. 
who may be chosen as, 1185. 
duty of, to appoint a hearing, continuances, 118b. 
must be put on oath, 1187. 
compensation of, 1188, note, 
misconduct of, award set aside for, 1193. 
see "Arbitration." 

ARGUMENT OF COUNSEL: 

client entitled to as a matter of right. 806, 12o6. 
privilege regarding, 1256. 
^—should be restricted to evidence and case, 1250. 
reading of books in, 854. 
limitation of time for, 906. 
may be excepted to and assigned for error, 90 «. 
-scope of, 907. 
not to read law to jury, 907. 
exceptions to, when may be taken, 908. 
error in, how availed of, 908. 
where several united, 909. 

improper remarks fn, ground for new trial, when, .Jb<. 
reviewed only by aid of bill of exceptions, 1023. 
in upper court, may be waived, 1076. 

rule governing, 1076. 

oral, time allowed for, 1078. 
upon rehearing in upper court, 1091. 

oral, on rehearing, conclusion, 1094. ^ 

oral, not permitted, on motion for rehearing. 10<<, 1088. 

closing argument of petitioner, 1093. 
exceptions to ruling of court on objections to. 1256. 
see "Opening Statement." 

ARGUMENT TO JURY: 

^ by counsel, rule governing, 906, 907. 
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ARGUMENT OF DEMURRER: 
generally, 639. 

see "Demurrer." 

ARREST: 

liability of attorney to, 1253. 
privilege of attorney from, 1253. 
see "False Imprisonment." 

ARREST OF DEFENDANT: 
in civil cases, 455. 
on capias ad respondendum. 455. 

on criminal wan-ant discharges bail in capias cases, 460. 
on capias proceedings surety may arrest defendant until surren- 
dered, 469. 

see "Capais," etc. 

ARREST OF JUDGMENT: 

wrong name of plaintiffs ground for, 19. 
for misjoinder of plaintiffs, 19. 

misjoinder of plaintiffs ground for, in actions for torts, 27. 
misjoinder of defendant in torts, ground for, 44. 
for insufficiency of declaration, 482. 
motion for, nature- of, 979. 
and new trial compared, 979. 

motion for, supported by points in writing, 981. 

when to be made. 980. 

how to be made, 981. 

for insufficient declaration 633, note. , 

for variance in proof, 819. 

not entertained after demurrer, 640, note. 

after overruling motion for new trial, 976. 

will be granted when, 979. 

when not granted for irregularities, 750. 

effect of granting, 983. 

exceptions to ruling, when unnecessary, 982. 

ARTISTIC DECLARATION: 
requisites of, 482. 

see "Pleading" and "Declaration." 
ASSAULT: 

upon daughter, declaration in trespass for (Form No. 191), 590. 
upon wife, declaration for, in trespass at suit of husband and wife 
(Form No. 190), 590. 
declaration for in trespass (Form No. 189)', 590. 
with firearms, declaration for, trespass (Form No. 185), 590. 
see "Trespass" and "Declaration." 

ASSAULT AND BATTERY: 
who to sue for damages, 26. 

plaintiffs in action for, when interest assigned, 28. 
who to join as plaintiffs in action in, 27. 
damages recoverable in trespass, 115. 
railroad company liable for, by employe, 213. 
action on case for, 213. 
justification of, 213. 

declaration on, in trespass (Form No. 184), 590. 
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ASSESSMENT OF DAMAGES: 
in action on penal bond, 9d. 
in replevin, 179. 

in default of- defendant, 801. 97* 
in ejectment, when plaintiff's right expires, 275. 
on suggestion In ejectment, 283. 
for improvements in ejectment, J8b. 
on plea in abatement, 681. 
ASSESSMENTS: „ 
see "Tax" and "Special Assessments. 

ASSIGNEE: 

equitable, in whose name to sue, 14. 

when to be plaintiffs, 24. 

as defendants in action on contract, 6i. 

of real estate, when liable for nuisance, 45. 

when may sue on note, 83. 

of note may sue in his own name, Id. 

when may be sued, 83. 

liability of, 83. 

entitled to note after payment, Sd. 

ASSIGNMENTS: 

actions in cases of, 20. 

plaintiffs in cases of, 24. m 

for benefit of creditors, who to sue m case or, i\. 

defendants in case of, 37. 
effect on defendant in tort cases, 45. 
of cause of action in tort cases, 45. 
fraudulent, as ground for attachment, 311, 6\i. 
averment of, in declaration for rent, 575, note, 
breach in declaration, 521. 

favored by intendment, 523. 
effect of omission, 523. 
form of in, 523. 
In declaration in debt, 560. 

(Forms Nos. W, U3), 563. 
claims for garnishment prohibited, 387. 

penalty, 388. 
of contract, defendants in case of, 35. 
of instrument, denial of, plea must be verified. « li. 
of written instrument, denial when set-off, 72o. 
of leases, averment of in declaration for rent 575, note, 
of mortgages, need not be acknowledged, 11 1 4, note, 
of note, to plaintiff, when necessary. 13. 

defendants in case of, 35. 
of rent, who to sue for, 24, note. 

ASSIGNMENT OF ERROR: 

for insufficiency of declaration. 482. 

for variance in proof, 819. . ., onpp 044 

on bill of exceptions, only way to procure review of evidence, a**. 

inspection by jury. 893. 

argument of counsel, 907. 

not necessary on certiorari, 1048. 

objections otherwise waived, 1062. 

rule governing, 1062. 

equivalent to declaration in trial court, 1062. 
omission of, practice, 1062, note. 
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ASSIGNMENT OF BRROR-C ontinued. 
leave to, instanter, 1062, note, 
who may make, 1062, 1062, note, 
who cannot make, 1062, note, 
not when committed by party himself, 1062. 
when there are several parties, 1062. 
no intendment indulged, 1062. 
statute of limitations does not effect, 1062, note, 
in supreme court when reviewing appellate court decision, 1063. 
form of (No. 373), 1063. - 

when error is not assigned will not be considered, 1063, note 
cross errors, 1065. 

rule governing, 1065. 

equivalent to plea of defendant in trial court, 1065. 
upon what may be made, 1065. 

see "Error* and "Writ of Error." 

ASSOCIATIONS: 

under what name may sue, 13. 

as defendants in actions on contract, 33. 

religions, not interfered with by mandamus, generally, 1098, note, 
see "Partnerships," "Societies" and "Corporations." 
ASSUMPSIT: 

history of the action, 49. 
action of, how classified, 50. 
express, what is, 54. 
what the word means, 54. 
definition of, 54. 
kinds of, 54. 
special, what is, 54. 
implied, what is, 54. 

arises in favor of surety, when, 84, note. 

ASSUMPSIT, INDEBITATUS: 
when it lies, generally, 60. 

wheu the proper form of action, 505. 
action of, when the only remedy. 55. 
substitution for other actions, 56. 
or case, which preferable remedy, 595. 
And debt, difference between, 54. 

difference in declaration, 595. 

distinction between, declaration, 88, 503. 

when concurrent, remedies. 88. 
concurrent remedy with covenant, when, 59, 96. 
covenant preferable to, when, 97. 
waiving tort, and suing in, 57. 
action of, on contract under seal, 59. 
for goods bargained and sold, generallv, 60. 
common counts in, generally, 62, 504. 

common counts in, lie only for payment of money, 60, note, 
lor hire of property, generally, 60. 
for work and labor performed, 60. 
for goods sold and delivered, 60. 

action of, damages for breach of contract, genera llv, 60. 

for breach of promise of marriage, 60. 
ror money paid by mistake, 60. 
to recover money for illegal tax, 60. 
to recover money lost bv. 60. 
™il lie against stakeholder, 00. 
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ASSUMPSIT, INDEBITATUS— Continued. 
when trespass, preferable, 60, note, 
for money had and received, when will lie, 63. 
action of, for money had and received to plaintiffs use, 63. 

when will lie to recover purchase money paid, 63. 

when will lie for share of profits, 63. 

for money paid by mistake, 64. 

for money paid without consideration, 65. 

to recover illegal tax paid, 66. 

must be privity of contract to sustain, 67. 

for money voluntarily paid. 68. 

for money paid because of fraud, 69. 

when it will, for interest, 70. 
A for goods bargained and sold, 71. 

for goods sold and deliv ered, 71. 
--(~~to compel payment of another's debt, 72. 

for work, labor and material, 73. 

on labor contract in writing, 74. 

for gratuitous services, 75. 

when will lie for quantum meruit, 76. 

for professional services, 77. 

for use and occupation, 7S. 

against co-tenant for use and occupation, 79. 

for rent on a lease, 80. 

for rent, when to be brought, 81. » 

for "account stated," 82. 

on bills and notes, 83. 

against guarantor of "payment" or "collection." 84. 
for statutory cause of action, 85. 
against corporations, 86. 

when the only remedy against corporation. 86. 
for fine, penalty, or forfeiture, 87. 
jr when preferable to "debt," 88. 
will lie on covenant, when only, 97. 
will not lie at suit of tenants, in common to land. 101. 
for grain in warehouse, 164. 
f-disad vantage of, 237. 
for fraud and deceit, action on case preferable to, 237. 
declaration in, generally, 503. 

how distinguished from debt, 503. 
special count required, when. 504. 
j common counts, generally, 504. 
sufficient when, 504. 
indebitatus count, 505. 
form of indebitatus count (Xo. //I), 506. 
quantum meruit count, 507. 
, quantum meruit count, form of (Xo. >J2). 507. 
j- quantum valebant count (Form Xo. J/3), 508. 
' "account stated," 509. 
statement of causes of action recoverable in common couuts r 
510. 



f goods bargained and sold (IT). 510. - )/ 
for crops sold to the defendant (III). 510. 
for fixtures (IV), 510. 

for real estate sold and conveyed (V), 510. 
for labor and services (VI), 510. 

for labor and services of horses, carriages, etc. (Via), 510. 



goods sold and delivered (I). 510. 
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ASSUMPSIT, INDEBITATUS — Continued. 

declaration in statement, for labor and material (VII), 510. 
for money lent (VI I I), 510. 
for money paid to defendant's use (IX), 510. 
• for money had and received (X), 510. 
for interest (XI), 510. 
for use and occupation (XII), 510. 
for board and lodging (XIII), 510. 
for hire of horses, carriages, etc. (XIV), 510. 
for pasturage, etc. (XV), 510. 

for boarding and stabling horses, cattle, etc. (XVI), 510. 

for necessaries (XVII), 510. 

for physician's bills (XVIII), 510. 

for attorney's fees (XIX), 510. 

for wages and salary (XX), 510. 

for warehouse-room, storage, etc. (XXI), 510. 

for dockage of ships and vessels (XXII), 510. 

for freight or carriage of goods by land (XXIII), 510. 

for freight or carriage of goods by water (XXIV), 510. 

freight of goods, another form (A'XF), 510. 
to recover rent, must contain special count, 510. 
common counts consolidated, 511. 

copy of instrument in writing or account sued on (Form No. 
46), 512. 

form of copy of account sued on (No. J/6), 512. 
form of, by a surviving partner on promise to both partners 
(No. 47), 513. 

by a surviving partner on promise to him to pay debts 

due firm before death of member (No. J t 8), 513. 
indebitatus count against surviving partner on promise of 

both (No. J,9), 513. 
indebitatus count against surviving partner on his promise 

after death of his partner (No. 50), 513. 
indebitatus count by an executor on promise to testator 

(No. 51), 513. 

indebitatus count by executor on promise to him as such 
(No. 52), 513. 

indebitatus account against an executor on promise to tes- 
tator (No. 53), 513. 

indebitatus count against an executor on promise by him 
as such (No. 54), 513. 
form of, by administrator on promise to intestate (No. 55), 513. 

by administrator, laying debt to intestate and promise to- 
plaintiff (No. 56), 513. 

by administrator, on cause of action arising after death of 
intestate (No. 57), 513. 

against administrator, on promise by intestate (No. 58), 513. 

against an administrator laying debt from to intestate and 
promise bv administrator (No. 59), 513. 

against administrator with cause of action arising after 
death of intestate (No. 60), 513. 
special counts, when required, 514. 

six points to be observed, 514. 

the "inducement," 515. 

the "consideration," 516. 

the "promise," 517. 

necessary averments, generally, 518. 

averment of notice, 519. 
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ASSUMPSIT, INDEBIT AT US— Continued. 

declaration in special averment of request, o-U. 
averment of breach, 521. 
averment of two breaches, 522. 
form of assigning breach, 523. 
averment of damage, 524. 
joinder of, 525. 

against agents (Forms Nos. 61-68), 52b. 
form of against agent for selling part under price, not account- 
ing, not delivering, etc. (No. 6/,), 520. 

against forwarding agent, a warehouseman, for not for- 
warding goods, etc. (No. 65), 526. 

against forwarding agent for lack of care and not foi ward- 
ing as directed (No. 66), 526. 

against agent on implied promise that he had authority to 
sell, etc. (No. 67), 526. 

against (2eJ credere agent on his guaranty (AO. GS), o^o- 

on awards (Forms Nos. 69-70), 527. 

on an award made on parol submission, time for making 

prolonged (No. 70), 527. 
against bailee (Form No. 71), 528. 

against bailee for reward for not using due care in repair- 
ing, etc., and not returning on request (No. 71), o^». 
against common carriers (Forms Nos. 72-75), 529. 
by common carrier against consignee for not receiving 

goods, etc. (No. 72), 529. 
against common carriers for gross neglect and loss oi 

goods {No. 73), 529. 
against common carrier for carelessness and delay in de- 
livery (tfo. 74), 529. it . , . , w 
against common carrier of passengers for negligent injury, 

etc. (No. 75), 529. 
against guarantor or surety (Forms Nos. 76-79), 530. 
(/on a guaranty of the price of goods to be supplied to a 
} third person (Nos. 76-77), 530. 
on guaranty of house rent (No. 78), 530. 
on guaranty of debt of third person, consideration running 

to defendant (No. 79), 530. 
against hirer of goods, etc., for carelessness (No. 80), o«u. 
f against tenant (Forms Nos. 81-84), 532. 

against tenant for nonpayment of rent, lease under seai 
V (No: 81), 532. txT Q9 . 

' against tenant for not keeping premises in repair (No. M), 
532. 

against tenant for not using premises in tenant-like manner 
(No. 88), 532. 

against tenant of farm for not cultivating according to cus- 
tom (No. 8//), 532. 

on breach of promise of marriage (Nos. 85-87), 533. 

for breach of promise of marriage on request (No. 85), 

for breach of promise of marriage where defendant has 
married another person (No. 86), 533. 

for breach of promise of marriage within a reasonable 
time, no request made (No. 87), 533. 

for discharge from service (No. 88), 534. 

for discharge from service before expiration of time (Ao. 
88), 534." 

to recover reward offered by advertisement for discovery 
of offender (No. 89), 535. 
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-ASSUMPSIT, INDEBITATUS-Continurd. 

declaration, form for goods sold (Nos. 90-97), 536. 

for goods sold at market price, vendee not accepting (No. 90), 
536. 

for timber sold and not taken (No. 91), 536. 

for articles taken on trial to be returned or paid for at cer- 
tain time (No. 92), 536. 

against vender for not delivery (Nos. 93-94), 536. 

for not delivering goods at particular place within a reason- 
able time (No. 95), 536. 

for non-delivery of goods where plaintiff procured others at 
higher price (No. 96), 536. 

for sum deposited, to be returned, if goods unsatisfactory 
(No. 97), 536. 

for stock subscriptions (No. 98), 537. 

for hire of storage room (No. 99), 538. 

on warranty of chattels (Nos. 100-103), 539. 

for breach of warranty of horse (No. 100), 539. 

breach of warranty that goods equal sample (No. 101), 539. 

on warranty that goods were fit for purpose intended (No. 
102), 539. 

on warranty of horse in exchange (No. 103), 539. 
for money in exchange of chattels (No. 104), 540. 
on promise to pay difference in exchange of horses (No. 
104), 540. 

on building or labor contract (Nos. 105-106), 541. 

on building contract, non-performance of part, negligence as 

to residue (No. 105), 541. 
for discharging plaintiff before completing work (No. 106), 

541. 

on corporation by laws (No. 107), 542. 
for professional services (No. 108), 543. 
for doctor's bill (No. 108), 543. 
on insurance policy (Nos. 109-111), 544. 
on fire insurance policy (Nos. 109-110), 544. 
on life insurance policy (No. Ill), 544. 

on negotiable instrument, "payable in money" (Nos. 
112-139), 545. 

• on promissory note, payee against maker (No. 112), 545. 
on promissory note, indorsee against maker (No. 113), 545. 
on promissory note, second (or subsequent), indorsee against 

maker (No. 114), 545. 
on promissory note, indorsee against payee or other lndorser 

(No. 115), 545. 

on promissory note, holder against maker and indorsers 
(No. 116), 545. 

on promissory note made payable at particular place, payee 

against maker (No. 117), 545. 
on promissory note payable in installments, all due (No. 

118) , 545. 

on promissory note payable in installments, not all due (No. 

119) , 545. 

on promissory note payable to bearer (No. 120), 545. 
on promissory note, surviving payee against maker (No. 
121), 545. 

on contract in writing, payable in trade, time and place not 

specified (No. 122). 545. 
on contract in writing, payable in trade, time and place 

specified (No. 122, second form), 545. 
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ASSUMPSIT, INDEBITATUS — Continued. . 
declaration, form on contract in writing, Payable in trade, price, 

time and place agreed upon (No. 122, tUrd f^m\^. ' 
on bill of exchange, drawer being payee, against acceptor 
(No 123) 545 

on bill of exchange, drawer not being payee, against acceptor 

on biU of exchange, payee not being drawer, against acceptor 

on bill°'of exchange, indorsee against maker (No. 126), 54j>. 
on bill of exchange, payee against drawer, for non-acceptance 
(No 127) 545. 

on bill of exchange, indorsee against drawer, for non-accept- 
ance (No. 128), 545. a n . 

on bill of exchange, indorsee against indorser, for non-accepc- 
ance (No. 129), 545. ,w Q „u * n 

on bill of exchange, indorsee against drawer for. default in 
payment by drawee (No. 130), 545. 

on bill of exchange, indorsee against indorser, for default or 
drawee (No. 131), 545. v 

on bill of exchange, holder against drawer and indorser uvo. 
132) 545 % 

on bill of exchange, indorsee against drawer, bill drawn and 
accepted payable at particular place (No. 133), 545. 

on bill of exchange, drawer against acceptor, on condition 

on^bil/olf' exchange against drawer, default of payment, 
drawee not found (No. 135), 545. 

on bill of exchange, indorsee against drawer where drawee 
is dead (No. 136), 545. ^ a . 

on bill of exchange, indorsee against drawer where present- 
ment waived (No. 137), 545. . +aa ^ nr 

on bill of exchange, executor of drawer on promise to testator 
(No. 138), 545. 

on bill of exchange, executor of drawer against acceptor on 

promise to plaintiff as executor (No. 139), 545. 
on bill of exchange, executor of indorser against drawer 
(No. 138), 545, note, 
plea in. general issue, what may be shown under, 692. 
plea of non est factum, not proper on interest coupons, 692, note, 
special plea in, or notice with general issue, when required, 7iw. 
judgment in, form of, 993, note. 

see "Forms," "Pleas" and "Judgment." 



ATTACHMENT: 

of the person, may issue in action of account, 102. 

for contempt, for refusal to make return, 447. 
will lie to judge to enforce mandamus, 1099, 1115. 
writ of habeas corpus enforced by, 1150, note, 
statute, construction of, 292. 
and garnishment compared, 355. 
a dual proceeding, 337. 
two character of, 293. 
of partnership property, 296. 
bond, generally, 316. 
bond, debt will lie upon, 92. 

bond in, insufficiency of, ground for dissolution, 341. 

service of process in, insufficiency of, ground for dissolution, 341- 
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ATTACHMENT — Continued. 

pleading in, the declaration, 343. 

and garnishment, declaration in action of, generally, 621. 
set-off in, 724. 

judgment in, when defendant personally served, 346. 

when defendant not personally served, 347. 

remittitur, 347. 
execution in, when defendant personally served, 346. 

when defendant not personally served, 347. 
judgment in, execution levy thereon, 348. 
interplea in by claimant of property, 345. 
* intervention in, burden of proof, 820, note, 
pending in another state, pleaded in abatement, 665, note, 
may be shown under general issue, 692. 
malicious, action on case for, 206. 

of crop, cannot be made until landlord's right set off, 1220, note. 

dissolution of, by bond to pay judgment, 332. 

on motion, 341. 

on plea in abatement, 341. 

ATTACHMENT, ACTION OF: 
classification of, 50. 
origin and nature of, 291. 

a purely statutory proceeding, strictly construed, 292. 

both in personam and in rem., 293. 

a proceeding in rem. by virtue of the levy, 337. 

upon what, against whom, and where it will lie, 294. 

upon mortagee's interest, 295. 

as to joint debtors and partners, 296. 

summons in, on joint debtors and partners, 296. 

against stockholders in corporations, 297. 

of land, certificate of levy, 328. 

where to be begun, 298. 

affidavit in, generally, 299. 

formal parts, etc., 299. 

who shall make, 300. 

when to be made, 301. 

how entitled, 302. 

contents of, 303. 

form of (No. /,), 303. 

on a judgment, 304. 

amendment of, 315. 
grounds for, generally, 305. 

that debtor is a nonresident, 306. 

nonresidence as, 306. 

absence from state as, 306. 

that debtor conceals himself, 307. 

that debtor has departed with intent, etc., 30S. 

that debtor is about to depart with intent, etc., 309. 

that debtor is about to remove property to the injury of, etc., 
310. 

that debtor has within two years fraudulently conveyed, etc., 
311. 

that debtor has, within two years, fraudulently concealed, etc., 
312. 

that debtor is about fraudulently to conceal, etc., 313. 
that debt was fraudulently contracted, 314. 
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ATTACHMENT, ACTION OF— Continued. 
bond for, generally, 316. 

conditions of, form, 317. 

form of (No. 5), 317. 

generally, form, 318. 

form of (No. 6*), 318. 

amendment of, 319. 

when to be issued and served, 320. 

issuance to other counties, 321. 

execution, levy, 322. 
practice and pleading in, 342. 
plaintiff's declaration in, 343. 
defendant's pleas in, 344. 
interplea by claimant of property, 345. 
Judgment and execution in, 346. 
-custodian in, 323. 

replevin will not lie for goods taken in, 164. 

appearance of defendant in, a forthcoming bond is, 6*1. 

possession and release of property by forthcoming bond, 331. 

release of property by bond to pay judgment , 332 

form of forthcoming bond and bond to pay judgment, 666. 

release of property, form of bond (No. 7), 333. ,. pturne d or- 

release of property by bond, proceeding when bond not leturnea or 

not sufficient. 334. 
expense for caring for attached property, 665. 
possession of, expense of caring for, 335. 
perishable property in, deposit of proceeds, 33b. 
disposition of perishable property and animals, 336. 
proceedings on return of writ personally served, 661. 
a proceeding in personam because of personal s^ce, 337. notice , 
proceedings when writ not personally served, publication of notice,. 

mailing, 338. 0 „ a 
continuance in, when writ not personally served, 66J. 
continuance in, for service or publication, 339. 
voluntary appearance in, 340. 
appearance equivalent to personal service of, 6W. 

filing plea or giving bond is an, 340. „ 

motion to quash, may be made on "special appearance, 6*v. 
cannot be based on mistake in notice, 338. 

dissolution on motion, 341. 

for insufficient bond, 316. m 

affidavit in, insufficiency of. ground for dissolution, d4i. 

grounds for, denial of, 341. 

irregularities in. ground for dissolution, 341. 

distribution of proceeds, 349. ^ 

judgment in, when there has been no personal service, 6£v. 

review of proceedings. 354. 

appeal in cases of, 354. 

writ of error in cases of, 354. 

ATTACHMENT IN AID: 
of pending suit, 350. 
what is, 350. 

when it may be begun, 350. 
of action for tort, 351. 

affidavit in, 351. 

declaration in. 350, note, 
return of, proceedings on, 353. 
of scire facias, 352, 1165. 
judgment in, 353. \ 
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ATTACHMENT LEVY: 
Bow to be made, 323. 
on corporate stock, 324. 
where to be made, 325. 
not to be made an exempt property, 326. 
lean created by. 327. 
on land, certificate of, 328. 

ATTACHMENT LIEN: 
when in aid of pending suit, 353. 
created by levy, 327. 
see "Lien." 

ATTACHMENT WRIT: 
amendment of, 319. 

execution of, how levy to be made, 323. 

levy on corporate stock, 324. 

where levy should be made, 325. 

no levy on exempt property, 326. 

lien created by, 327. 

certificate of levy on land, 328. 

service upon defendant personally, return, 329. 

effect of death of defendant after personal service, 330. 
proceedings on return of, not served, continuance, 339. 
insufficiency of, ground for dissolution, 341. 
see "Writ," etc. 

ATTENDANCE OF WITNESSES: 
on arbitration, how compelled, 1188. 

see "Witnesses" and "Compelling Attendance." 

ATTESTED COPIES: 
as evidence, 859. 

see "Copies." 

ATTORNEY AND CLIENT: 

privileged communications of, 832. 
definition of terms, 1231. 

relation of, must exist that communication be privileged, 1257. 
rules of principal and agent apply, 1268. 
ends with completion of act to be performed, 1268. 
former trustee of latter, when, 1269. 

liabilities and duties of f ormer to latter, generally, 1269, 1273. 
liability of former to latter in management of case, 1270. 
liabilities and duties of former to latter in collection of money r 
1271. 

liabilities of former to latter in purchase of land, 1272. 
liabilities of latter to former, compensation, 1274. 
proving retainer, 1275. 

recourse of latter against former for negligence, 1268, note. 
Implied agreement of latter to compensate former 1274. 

ATTORNEY IN FACT: 
definition of. 1231. 

ATTORNEY'S FEES: 

recovery of, in suit on replevin bond, 1S2. 
in action on attorney's bond. 317. 
declaration in common court for, (XIX), 510. 
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ATTORNEY'S FEES-Continued. 

included in judgment confessed, when, 996, note. 

liability of client for, 1274. 

taxed as costs, when, 1274. 

cannot be recovered by one not licensed, 12 1 4. 

taxed as cost in suits for wages, 1274, note. 

how determined and proved, 1275. 

lien for, rule, 1276. 

see "Attorney." 

ATTORNEY AT LAW: 
definition of, 1231. 

nature of his office, 1232. m 
to hold his office during good behavior, lid*.. 
of other states, courtesy extended to, 1232, note, 
who may not practice as an, 1233, note, 
presumption regarding admission to practice, 12*5. 
authority conferred on by license to practice, \166. 
admission to practice, necessity of, 1233. 
who may be licensed, 1234. 
how procured, 1235. 
upon examination, 1236. 
upon diploma issued by a law school, 123 <. 
upon a license granted in another state, 
certificate of moral character, 1239. 
requisite oath (Form No. 403), 1240. 
roll of names, 1241. 

where and how kept, 1241. 
license, bv whom issued, 1242. 

a judgment of the court, 1243. 
an officer of the court licensing him, 1243. 
party to suit need not be represented by, 1244. 
admission to practice in the United States Supreme Court 1244 
party not compelled to retain, may manage his own case, 

1268, note. ^ k 
summary jurisdiction of court over, 1245. 
liability of, generally, 1245. 
liability of, in regard to legal process, 129. 
power of court to strike name from roll, 124b. 
striking name from roll for mal-couduct in office, l-4b. 
striking name from roll, complaint, who can make, 124b. 
removal of, who can procure, 1246. 
power of court to suspend from practice for atime.l^. 
striking name from roll, must have opportunity to be heard, 1248. 
striking name from roll, practice, complaint. 1249. 
suspending, practice, complaint, show cause, summons, l-4y. 
effect of removal or suspension from practice, 12o0. 
restoration to practice after suspension or removal, 1-51. 
privileges and exemptions of. generally, 1252. 
from arrest, liability to. 1253. 
from serving as juror, 1254. 
regarding examination of records, etc., 12oo. 
in argument, 1250. 
privileged communication with client, 1257. 

extends to whom, 1257. OM 1 .. fi2 

disability of because of his profession, 1258, 12o9. 1260, 1261, WW. 
from becoming bail or surety. 1258. 
from acting on both sides, 1259. 
from buying demands for suit, 1260. 
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ATTORNEY AT LAW —Continued. 

disability as a witness in the case, 1261. 

from administering oath in the case, 1262. 
as a witness, generally, 832. 
admission of, how far evidence, 847. 
may make affidavit in attachment, 300. 

powers of, in attachment to dispose of perishable property, 336. 

liability of to third persons, 1263. 

retainer and appearance, rule governing, 1264. 

contract of retainer, 1265. 

what contract with not champertons, 1265. 

duty to client does not cease with judgment, 1265. 

appearance of for client, generally, 1266. 

withdrawal of appearance, substitution, 1267. 

substitution of, 1267. 

liability of, for negligence in managing case, 1268. 
stipulation of, how far binding, 1268. 

authority and powers, management of case, satisfaction, 1268. 
in regard to assignment of judgment, 1268. 

to satisfy judgment, 1268. 

to compromise cause, 1268. 

to make admission for client, 1268. 
recourse of client against for negligence, 1268, note, 
authority to receive service of notice In appealed cases, 1268, note, 
to dispose of perishable property of client, 1268, note, 
duties and liabilities of to client, must counsel against wasting 
estate, 1269, note. 

to client, generally, 1269. 

trustee of client, when, 1269, 1272, 1275, note. 

of law firm to client, 1269. 

in management of case, 1270. 

in examination of witness, relevant questions, 841. 

to remain in court till jury discharged, 1270. 

in collection of money, 1271. 

in purchase of land, 1272. 
liability of client to, compensation, 1274. 
absence of, ground for new trial, when, 969. 

no ground for continuance, 791. 
not to administer oaths, when, 673. 

papers entrusted to in confidence, rule regarding, 832. 
duties and liabilities of in the investigation of title, 1273. 
negligence of in examining title, declaration in case for (Form No. 

254) , 610. 

negligence of in defending case, declaration in case for {Form No. 

255) , 610. 

how contract of retainer proved, 1275. 

lien for services, 1276. 

argument of— See "Argument of Counsel." 

ATTORNEY, LETTER OF: 

an instrument under seal, 1231. 

ATTORNEY, POWER OF: 

an instrument under seal, 1231. 

ATTORNEY, WARRANT OF: 

to confess judgment, when required, 996. 
form, what sufficient, 996, note. 

106 
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ATTORNEY, WARRANT OF— Continued. 
partner cannot execute, 996, note. 

" judgment, when void renders judgment void, 999. 
not required in ordinary cases, 1206. 

AVERMENTS IN DECLARATION: 

determine the form of action, 487, 503. 
sufficient when, 481. 

of necessary facte, 481. 

when must be sustained by proof, 516. 
must support proof to be offered, 525. 
of inducement, 515. 
of consideration, 516. 
of names of parties, 517. 
of promise, 517. 

of time, unnecessary in, when, 484. 

of time and place, when sufficient, 485, note. 

time and place, 518. 

of place or location, must contain, 485. 

of "Place" in declaration, necessity for, 526, note. 

of location in action of replevin, 593, note. 

of notice, 518. 

of contract, two methods used, 51 <. 

form of in, 518. 

of performance, 518. 

of readiness to perform, 518. q 

of readiness to perform, in declaration illustrated, 4»y. 

of legal effect in written instrument, 518. 

of notice, form of, 519. 

of request, 520. 

of breach, 521. 

of breach, two, 522. 

of damages, 524. 

damage, in declaration illustrated, 489. 
of damages, form of, 524. 

negative, when proper, 487. Q1 
of exceptions, in declaratioin on statutory remedy, ^l. 
representative character in commencement ^J^^^' 
of corporate existence of national bank in commencement, 498. 
in actions for torts, what necessary, 583. 

of number, in action for tort, 583. 

of quantity, in action for tort, 583. 

of quality, in action for injury to land, 586. 

of "breaking and entering," in action for injury to land, 583. 

of injury from tort, 584. 

of injury, when consequent, 587. 

of value, for tort, 584. „. 

of plaintiff's right or interest in subject matter, 584. 

of duty of defendant, 585. 

of damages from tort, 589. 
in debt, of inducement. 554. 

of cause of action, in declaration m debt. 553. 

of consideration. 555. 

of breach in, 553. 
of time, 556. 

of specialty contract, in debt, 558. 

of performance or readiness to preform, 559. 

of breach, in debt, 560. 
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AVERMENTS IN DECLARATION— Confinwed. 
necessary In action on note, 83. 
in action for false imprisonment, 211. 
for trover, what necessary, 594. 
on the case, 595. 
to recover penalty, 85. 
of intercourse in crim. con., 606, note, 
of assignment against assignee for rent, 575, note, 
of delivery, when necessary (Form No. 125), 545, note, 
on written Instrument not payable in money (Form No. 122), 545, 
note. 

of presentment of bill of exchange (Forms Nos. 124-128), 545, note, 
of notice to defendant in suit on bill of exchange (Form No. 127). 545, 
note. 

of damages in declaration in debt (Form No. 1U), 564. 
of damages in declaration of covenant (Form No. 16S), 574. 
of negligence in declaration against R. R. Co. (Form No. 22A), 599 
note. 

of publication of libel necessary in declaration (Form No. 277), 618, 
note. 

of special damages in declaration for libel (Form No. 278), 618. 
necessary in declaration, 
see "Requisites of." 
AVERMENT IN PLEA: 

form of, in plea of general issue in assumpsit (No. 809), 692. 
in plea of general issue in debt (No 310), 693. 
in plea of general issue in covenant '(No. 311), 694. 
in plea of general issue in trespass (No. 312), 695. 
in plea of general issue in trover (No. 313), 696. 
In plea of general issue in replevin (No. 3V t ), 697. 
In plea of general issue in case (No. 315), 698. 
in special pleas or notice in writing with general issue (Nos. 819- 
850), 710. 

AVOIDANCE: 

matter In, must be pleaded specially, 692. 

see "Pleas" and "Confession and Avoidance." 
AVOWRY: 

in replevin, rules regarding, 708. 
see "Replevin." 

AWARD: 

requisites of, 1189. 

publication of, what is, 1189. 

can be no broader than submission, 1189. 

form of, on arbitration (No. 889), 1189. 

filing in court, 1190. 

declaration on, in assumpsit (Form No. 69), 527. 

judgment on, 1191. 

mistake in, proceeding, 1193. 

set aside for fraud, 1193. 

irregularities in form, correction of, 1194. 

validity of, how attacked, 1195. 

time to make motion to set aside or modify, 1195. 

effect of setting aside, 1196. 

review of, 1197. 

see "Arbitration and Award." 
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AUCTIONEER: j . _ 117 

possession by, sufficient to sustain trespass, 117. 
see "Possession" and "Trespass." 

AU taction of account, appointment of to hear report, 105. 
oath to, 105. 
to administer oath, 107. 
fees of, 109. 
report of, 109. 

AUDITOR OF TOWNSHIP: 

mandamus will not lie to, when, 1102, note, 
see "Mandamus" and "Auditors." 

"AUTHENTICATED COPY, ETC." 

of writ of error, of what it must consist, 1058. 
see "Transcript" and "Writ of Error." 

AUTHENTICATION: - 

certificate of, of transcript of record, 1058. 
see "Transcript," "Verification," etc. 
AVERAGE: 

verdict cannot be determined by, 943, note, 
in arriving at verdict, ground for a new trial, 968. 
see "Verdict" and "Jury." 

AUTHORITY OF ATTORNEYS: 
at law, generally, 1252. 

see "Attorneys at Law." 

B. 

BAIL: 

special in capias cases, 456. 

proceedings concerning, 461, 462, 463. 

surrender of defendant by, 462, 463, 464. 6 
bond, form of, for release of defendant held by capias (No. 27), 4W. 
by defendant held on capias (Form No. 27), 456. 
liability of ofiicer in regard to, 457. gg) 
declaration on, taken by a justice of the peace (Form No. M), 
569. 

suit on, 470. . . m/ms AftK 

discharge of, on surrender of defendant in capias cases, 4W>. 

by arrest of defendant on criminal warrant, 466. 
new, on surrender in capias cases, 468. 
scire facias, against, 1168. 
scire facias cannot be procured against, 473. 
lawyer cannot become for client, 1258. 
see "Surety." 

BAILEE: 

negligence of, when trespass will lie for, 117. 
may maintain action of trespass, when, 117. 
when may maintain trover, 140. 
rights of in action of trover, 152. 
may maintain replevin when, 156. 
in replevin, damages of, 179. 
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BAILEE — Continued. 

declaration by, forms in action on the case, 595. 
against in case (Forms Nos. 208-210), 596. 
for negligence (Form No. 208), 596. 

without reward for negligence and non-delivery (Form No 
209), 596. 

for immoderately driving a horse (Form No. 210), 596. 
see, also, "Common Carriers." 

BAILIFFS: 

may maintain action of account, 100. 
see "Account," also "Officers." 
BAILMENT: 

contract of, when gratuitous, cannot be recovered upon, 75. 
when action of trespass accrues in case of, 117. 
see "Contracts." 
BAGGAGE: 

lost, contents of proved by wife of plaintiff, 828. 
see "Common Carriers." 

BANK: 

see "National Bank." 

BANK DEPOSIT: 

when assumpsit will lie for, 67. 
see "Assumpsit." 

BANKRUPT: 

commencement of declaration in case of, 499. 
see "Insolvent." 

BANKRUPTCY: 

pleaded specially in assumpsit, 702. 

see "Assumpsit" and "Pleas." 

BAR: 

members of, what officers of court are in England, 1231. 
see "Attorneys at Law." 
BAR TO ACTIONS: 

trover bars trespass, 136. 

*^ PaSS on re P levm » is not to the other when, 120. 
Crim. Con." not barred by criminal action, 216. 
see "Limitations of." 
BAR, PLEAS IN: 

distinguished from pleas in abatement, 656. 
see "Pleas." 

BARGAIN AND SALE: 

of goods, declaration on common counts for (II), 510. 
see "Sale." 

BARRATRY AND MAINTENANCE: 
rule relating to, 1260, note. 

see "Champerty" and "Maintenance." 
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BARRISTER: 

definition of, 1231. 

see "Lawyer." 

BEES: 

trespass for Injury to, 116. 

see "Trespass" and "Animals." 

"BEFORE ME:" 

necessary to jurat, 171, note. 

see "Jurat" and "Verification. 

BEGINNING: 

see "Commencement." 

BELIEF: 

see "Information and Belief." 

BE ringing, duty of railroad regarding, 118. Hneine (Form 

declaration in case against railroad company for not ringing yror 
No. 219), 599. 

see "Declaration." 

BEST EVIDENCE: 

must be produced, 821, 846. 
what is, 846. 

see "Evidence." 

BETS: M OK 

recoverable in assumpsit, 60, 65. 

see "Wager." 

"BETTER WRIT:" 

plea in abatement must show, 666. 

see "Abatement" and "Writ." 

"BEYOND A REASONABLE DOUBT:" defendant is 

proof of, not required in civil case even in proof that detenaau 
guilty of a crime, 821. 

see "Evidence" and "Proof." 

BIBLE: 

law of married women In, 22. 

see "Married Women" and "Wife." 

BI °Sation for injury by and to, trespass (Forms Nos. 186, 196, IfTTU 

declTratfon in ease for injury to and by WrmsNo ^^f^ 
declaration In case for injury to by obstruction in street i* 
Nos. 228, 229), 600. 
see "Vehicles." 

BIL d L ee?a F ra«on C on A m G ^„mp 8 «, drawer being payee against acceptor 

arawefnofteing payee, against accepter (fjm 2£ 
averment of delivery necessary (Form No. 125), 540, nut* 
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BILL OF EXCHANGE— Continued. 

declaration on, payee, not being drawer, against acceptor (Form No. 
125), 545. 

indorsee against maker (Form No. 126), 545. 
payee against drawer for non-acceptance (Form No. 127), 545. 
indorsee against drawer for non-acceptance (Form No. 128), 545. 
indorsee against indorser for non-acceptance (Form No. 129), 545. 
indorsee against drawer for default in payment by drawee 

(Form No. 130), 545. 
indorsee against indorser for defualt of drawee (Form No. 131), 

545. 

holder against drawer and indorser (Form No. 132), 545. 
indorsee against drawer, bill drawn and accepted, payable at 

particular place (Form No. 133), 545. 
drawer against acceptor on condition (Form No. 13H), 545. 
against drawer, default of payment, drawee not found (Form 

No. 185), 545. 

indorsee against drawer where drawee is dead (Form No. 136), 
545. 

indorsee against drawer where presentment waived (Form No. 
137), 545. 

executor of drawer on promise to testator (No. 138), 545. 
executor of indorser against drawer (Form No. 138), 545, note, 
executor of drawer against acceptor on promise to plaintiff as 
executor (Form No. 139), 545. 
see "Declaration," "Forms" and "Negotiable Instruments." 

BILL OF EXCEPTIONS: 

origin, nature and purpose, 1021. 
definition of, 1021. 
when not required, 1021. 

same rule applies in supreme and appellate courts, 1022. 

requisites of. 1023. 

what not to be incorporated in, 1023. 

what must be preserved in, 1023. 

when must contain all of the evidence, 1023. 

certificate of judge to, conclusive, 1023, note. 

record cannot be corrected by, 1023. 

otion for new trial and rulings on must be preserved in, 1023. 
amendments proposed to, 1024. 
signing, sealing and settling, 1025. 

cannot be settled by stipulation of counsel or parties, 1028, 1025, 
note. 

signing by other judge, when allowed, 1025, note, 
signing when trial judge dies, 1025, note, 
seal may be affixed to, by amendment, 1025, note, 
judge compelled to sign by mandamus, when 1025, note, 
preparation, time for. 1025. 

party has right to aid of judge, 1025, note. 

extension of time for, 1025. 
time for preparing, cannot be extended by stipulation, 1025. 
who cannot file, 1025, note, 
danger of delay in preparing, 1025, note, 
filing, etc., 1026. 

becomes part of record, when, 1026. 
striking from the files, 1026. 
filing, time for, how extended, 1026. 
how construed, presumptions, 1027. 

recitations in, take preference over other recitations in record, 1027, 
note. 
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BILL OF EXCEPTIONS — Continued. 
imports a variety, 1027, note. 

Ssions in, cannot be supplied by pleadings, 102i, note, 
conclusive as to matters of fact, 1027, note. 

amendment of , rule governing, 1028. insa 1025 note, 

cannot be signed, settled or amended by stipulation, 1028,1025, note, 
striking amended bills from flies, 1028, note. 

agreed case in lieu of, rule regarding, 1029. f 
necessary to raise objection, that copy of instrument no pan o 

declaration, 546. 
only way to procure review of evidence, 844. 
necessary to preserve objection to e^toce, Sh • or o note 
original, may be incorporated into 102(5, note, 10*8, note, 
signing may be compelled by mandamus, 1099, note, 
form of, to evidence (No. 365), 1024. 

to instructions (No. 365), 1024. 

on refusal of non-suit (No. 367) 1024 

to denial of motion for new trial (No. ,.6^, 1024. PO ntrary 
to denial of motion for new trial on ground that verdict contrary 

to evidence (No. 866), 1024. 
amendments proposed to (No 369). 1024 
on refusal of a continuance (No. 368), 1024. 
see "Error" and "Exceptions." 
BILL OF PARTICULARS: 
definition of, 641. 
considered a plea, 641. 

purpose and effect of, 642. * 

when required, 643. 

how procured, 644. 

form of (No. 299), 645. 

"more specific," may be ordered, 646. 

of set-off may be demanded, 646, 726. 

amendment of, 648. 

proceedings on failure to furnish, 649. 

mandamus will lie to correct improper order for, OoU. 

proceedings where improperly ordered, 650. 

BILLS AND NOTES: 
assumpsit upon, 83. 

see "Notes" and "Negotiable Instruments." 

BIRDS * 

liability for acts of, 43. 

see "Animals" and "Trespass." 
BOARDING HOUSE KEEPER: 

see "Inn Keeper." 

see "Declaration," "Assumpsit" and "Form." 

BOARD AND LODGING: /r .. n , in 

declaration in common counts for {Mil), 

see "Assumpsit," "Declaration" and "Form." 

BOARDING AND STABLING: _ l0 
horses, cattle, etc.. declaration, common counts for (XVI), oiu. 
"Declaration," "Assumpsit" and "Forms." 



see 



BOAT: 



tutting rope and loosening, declaration in trespass for (Form No. 
198), 591. 



Digitized by Google 



INDEX. 



1681 



[The.references are to sections: Vol. I., §5 1-787; Vol. II , 9$ 788-1276.] 

BOAT— Continued. 

untying, etc., declaration in case for (Form No. 265), 613. 
declaration in case for running down (Form No. 263), 613. 
see also "Ships," etc. 
BOXRD OF COUNTY COMMISSIONERS: 
mandamus will lie to, when, 1101. 

see "Officers" and "Municipal Corporations." 

BOARD OF EDUCATOIN: 

mandamus will lie to, when, 1105. 

see "Officers" and "Municipal Corporations." 

BODILY INJURY: 

proof of, by inspection in court, 892. 

see "Proof," "Evidence," "Inspection" and "Injury." 

BODY OF DECLARATION: 
illustrated, 489. 

how construed, 502. / 
necessary elements of,- 502. 1 
on specialty contract, 554. 
see "Declaration." 

BODY OF PLEA: 
in abatement, 670. 
in bar, 689. 

see "Pleas." 

BONDS: 

plaintiff in suit on, 13. 

forfeited, collectible by assumpsit, when, 87. 
for penalty named in statute, debt will lie upon, 93. 
when damages, the gist of the action on, 93. 
see "Action on Bond." 

BOND, ACTION ON: 

in replevin, recovery in, 182. 
for attachment, 317. 

in capias cases, effect of death of defendant, 473. 

of replevin, plea to, 703, note. 

of appeal to appellate or supreme court, 1032, note. 

declaration in. executed in name different from true name, 483. 

on common money (Form No. 146), 566. 
in debt for payment of money, setting out conditions (Form No. 

W\ 566. 

in debt, when assigned (Form No. 148), 566. 
in debt, when several (Form No. 179), 566. 

surviving obligee against surviving obligor (Form No. 150), 566. 

in debt, assignee of obligee against obligor (Form No. 151), 566. 

lisence, for use of person injured, etc. (Form No. 160). 570. 
see "Action on Bond." 

BOND OF ADMINISTRATORS, ETC.: 
form of action to be brought upon, 91. 
see "Executors," etc. 

BOND OF APPEAL: 

from county court, 10, note. 

from justices' court, when to be filed, 413. 
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BOND OP APPEAL— Continued. . 
from justices' court, objections to, when to be made, 414. 

new, when may be filed, 414. 

how to be executed, 414. 

form (No. W, 414. • 
amendment of, on an appeal from justices court, 4iy. 
deBt, will lie upon, 92. 

form of, in forcible entry and detainer (No. 16) 415. 
new, discharges old, 419, note, 
declaration on, in debt (Form No. 158), 567. 
action on, plea to, 703, note. _ iA „ . _ 

action of , plea to, nul tiel record is bad (Form No. 3}0), <10, note, 
sureties on, scire facias against, 1169. 
condition of, in forcible entry and detainer, 1219. 
in forcible entry and detainer (Form No. 899), 1219. 
action on, in forcible entry and detainer, 1219, note, 
amendment of, in forcible entry and detainer, 1219, note, 
see "Appeal" and "Removal of Causes." 
BOND FOR APPEAL, TO APPELLATE OR SUPREME COURT: 
to Be fixed by court, practice, 1031. 
conditions of, 1032. 
form of (No. 370), 1032. 
when to be filed, 1032. 
when not required, 1032, note, 
when not for payment of money, 1032, note, 
presumption of authority of attorney to sign as surety, 103A note, 
security may be approved by clerk, 1033. 
approval of security, when unnecessary, 1033. 
insufficient, effect, amendment, 1034. 
irregularity in, waived by stipulation, 1034, note. 

see "Appeal," "Writ of Error" and "Review." 

BOND FOR ATTACHMENT: 
generally, 316. 
conditions of, form, 317. 
insufficiency of, grounds for dissolution, 341. 
deBt will lie upon, 92. 

see "Attachment." 

BOND, BAIL: 

liability of oflacer in regard to, 457. 
suit on, 470. 

see "Bail," "Sureties" and "Officer." 

BONfr FOR CAPIAS AD RESPONDENDUM: 
form, 454. 

see "Capias ad Respondendum." 

BOND FOR CERTIORARI: 
and form (No. 12), 398. 

see "Certiorari." 

BOND FOR COSTS: 

in attachment cases, when required, 316, note, 
execution of, 430. 

by non-resident on writ of error, 1051, note, 
see "Costs" and "Security for Costs." 
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BOND OF EXECUTORS, ETC.: 

declaration on, by distributee (Form No. 154), 567. 
see "Exeeutors, Etc." 

BOND OF GUARDIAN: 

action on, plea to, 703, note. 

see "Action on Bond" and "Guardians." 

BOND OF INDEMNITY: 
in action of replevin, 175. 

declaration on, in debt to secure fidelity of employe (Form No. 152), 
567. 

plea to action on (Form No. 839), 710. 

see "Indemnity" and "Security." 

BOND OF OFFICERS: 

debt will lie upon, 92. 

see "Officers" and "Action on Bond." 
BOND TO RELEASE ATTACHED PROPERTY: 

generally, 331. 

form of, 333. 

exceptions to, 334. 

proceedings, when not returned or not sufficient, 334. 
to pay judgment, 332, 334, note, 
to redeliver, action on, 334, note, 
see "Attachment." 
BOND FOR RELEASE OF DEFENDANT: 
held on capias (Form No. 27), 456. 

see "Capias ad Respondendum." 
BOND FOR RELEASE OF PROPERTY: 
on distress for rent, 1229. 

see "Distress for Rent." 

BOttD IN REPLEVIN: 
debt will lie upon, 92. 

action on, value of property as stated, 171. 

purpose of, 173. 

recitals in, 173. 

return of, with writ, 174. 

proceedings, 180. 

declaration on (Form No. 156), 567. 

against sheriff in case regarding (Form No. 260), 612. 
see "Replevin" and "Action on Bond." 

BOND OF SHERIFF: 
debt will lie upon, 92. 
declaration on (Form No. 155), 567. 

see "Action on Bond" and "Officers." 

BOND, SUIT ON: 

in capias cases, 470-471. 
in replevin, defense to, 181. 

see "Action on Bond," etc. 
BOND FOR SUPERSEDEAS: 
on writ of error, 1051, note, 
form of, to justices' court (No. H), 414. 
see "Supersedeas." 
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BOND, SURETIES ON: 
action against, 180. 

for release of defendant held on capias, 456. 
see "Sureties." 

BOOK ACCOUNT: inn 
may be recovered by action in form of account, 100. 
statute of limitations as a defense to, form of plea (No. 326), uu. 
how proof made by, 850, 852. 

see "Evidence," "Proof" and "Documents. 

BOOKS: 

entries in, as evidence, 850. 

proof by, must be book of original entry, 852. 

scientific, 854. 

statutes of this state, 855. 

statutes of other states, 856. 
of corporations, how shown in evidence, 850. 
reading in cross-examination, etc., 854. 
reading of, in argument of counsel, 854. 
see "Evidence" and "Proof." 

BOOK OP ORIGINAL ENTRY: 
what is, 852. 

BOOKS AND PAPERS : 

production of, before auditors in action of account, 106. 

see "Documents." 

BORROWER: 

not liable to action for hire, when, 75. 
see "Bailees.' 

BREACH: 

averment of, in declaration, 521. 

illustrated, 489. 

in debt, 553, 560. 
averment of two, in declaration, 522, 560. 
assignment of, in declaration, effect of omission, 523. 

form of, 523. 

in declaration in debt (Forms Nos. 142-143), 563. 
favored by intendment, 523. 
special form of, 526, note. 

see "Averment" and "Declaration." 

BREACH OF CONTRACT: 

assumpsit for damages, generally, 60. 
damages, must be natural sequence, 61. 
damages for, action against corporation, 86. 
see "Assumpsit" and "Contract." 

BREACH OF DUTY: 

of officer, debt will lie upon bond, 92. 
see "Officer" and "Trespass." 

BREACH OF PROMISE: 

of marriage, assumpsit will lie for, 60. 
action on the case for, 218. 

on request, declaration in assumpsit (Form No. 85), 533. 
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BREACH OF PROMISE— Continued. 

declaration in assumpsit, where defendant has married another per- 
son (Form No. 86), 533. 
within a reasonable time, in request made (Form No. 87), 533. 
see "Assumpsit," "Case" and "Declaration." 

BREACH OF WARRANTY: 

acfion on the case for damages occasioned by, 233. 
declaration in assumpsit, warranty of horse (Form No. 100), 539. 

that goods equal sample (Form No. 101), 539. 

that goods were fit for purpose intended (Form No. 102), 539. 

in exchange of horses (Form No. 10S), 539. 
declaration on, in covenant, grantee against grantor (Form No. 171), 

assignee of grantee against previous grantor (Form No. 172), 
577. 

grantee against grantor in deed of conveyance {Form No. 17S), 
577. 

devisee of grantee against grantor (Form No. 174), 577. 
of quantity of land (Form No. 175), 577. 

after settlement of estate, grantee against heir of grantor Worm 

No. 176), 577. 
against incumbrances (Form No. 177), 578. 
for quiet enjoyment (Form No. 178), 579. 
of seizin and power to convey (Form No. 179), 580. 
declaration in case for (Form No. 288), 604. 
plea in action for (Form No. 842), 710. 

see "Assumpsit" "Covenant" and "Declaration." 

BREAKING: 

tne close, 121-123. 

outer door in executing writ, 175. 

see "Trespass, "Officer" and "Service." 

"BREAKING AND ENTERING:" 

averment of, in declaration in action for injury to land, 583. 
see "Declaration" and "Averment." 

BRIDGES: 

wBen real estate, 122. N OOQ 

action on case for injuries caused by conditions of, 
construction of, mandamus will lie to compel, when, 1103. 

BRIEF: 

in upper court, what it shall contain, 1072. 
how to be prepared, 1072. 
required to be printed, 1072. 
type written not sufficient, 1072, note, 
must call attention to errors assigned, 1072. 
preparing and filing, generally, 1072. 
when to be filed. 1073. 

time for filing same as transcript of record, 1001. 

extension of time for filing, 1073. 

supplemental brief, 1073, note. 

number of copies to be filed, 1074. 

party must abide by, 1072, note. 

reply brief, 1072, note. 

upon rehearing, 1091. 
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■"SSSSSSITSSU* non-performaace of part, negligence as 

541. 

see "Contract" 

BU ne L gligence in keeping, declaration in case for (Form No. 236), 603. 
see "Animals" and "Trespass." 

BURDEN OF PROOF: 

in action for destroyed chattel, bailed, 75, note. 

in trespass for injury to animals, 118. 

in suit on replevin bond, 181. 

of diligence in negligence cases, 220. 

on plaintiff in ejectment, 247. 

on intervention in attachment, 820, note. 

on trial of interplea, 364. 

on garnishee to establish exemption, when only, 

in garnishment upon plaintiff, 371. 

on issue on garnishee's answer, 372. 

in action on bond in capias cases, 471, note. 

of corporate existence, 658. 

on an affirmative plea, 820. 

when plea verified, 711. 

on plea of payment (Form No. 322), 710, note. 

on plea of want of consideration (Form No. 331), 710, note. 

replication to plea, 820. 

on set-off, 722, 726, note. 

on recoupment, 731, note. 

regarding satisfaction, 820. 
regarding release, 820. 
regarding payment, 820. 

regarding infancy, 820. 

regarding license, 820. 

regarding limitation, 820. 

regarding justification, 820. 

regarding exemption, 820. 

regarding estoppel, 820. 

regarding fraud, 820. 

regarding duress, 820. 

regarding new promise, 820. 

regarding set-off, 820. 

regarding sufficiency of bail, 457. 

in quo iwrranto proceeding, 1132, 1135, 820, note. 

of fraud in award on arbitration, 1193. 

of fairness between attorney and client, 1269, 1275. 

of attorney's undertaking, 1274. 

see "Evidence" and "Proof." 

BUYING DEMANDS: 

for suit, disability of attorney from, 1260. 



CALENDAR: 

short cause, duty of clerk to prepare, 782. 
how case placed upon, 783. 

affidavit for placing case on (Form No. 358), 783. 
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CALENDAR— Continued. 

short cause, proceedings to have case stricken from, 784. 

day to be set aside for trial of, 785. 

trial to occupy one hour only, 786. 

continuance of, 787. 
call of and opening of court, 788. 
placing cause on, out of its order, 797. 
calling case out of its order on, 797. 

cases on, undisposed of at end of term, continued by operation of 
law, 797. 

placing certiorari case on, for review, 1049. 
calling cases on, in upper court, 1075. 
see "Docket" and "Trial." 

CALL OF CALENDAR: 
and opening court, 788. 

Bee "Calendar," "Docket" and "Trial." 

CALLING CASE: 

out of its order on calendar, 797. 
on calendar in upper court, 1075. 

see "Calendar," "Docket" and "Trial." 

CALL OF DOCKET: 

case presumed to be called in its order, 1027, note, 
in upper court, 1075. 

see "Docket" and "Trial." 

CANNON: 

negligence of municipal corporation regarding use of, in streets, 
600, note. 

CAPACITY: 

want of, form of plea (No. 829), 710. 



CAPIAS AD RESPONDENDUM: 
nature of, 449. 

form of affidavit for (No. 28), 451. 

allowance of, indorsement of, 452. 

form of writ (No. 25), 453. 

bond for, form, 454. 

writ of, service, arrest, 455. 

discharge on habeas corpus, 455. 

release of defendant from arrest, 456. 

commencement of declaration in suits begun by, 500. 

writ of, when to issue against body, 1005. 

may issue in action of account, 102. 

to stand as a summons, when, 459. 



218), 598. 

see "Trespass," "Boats" and "Ships." 

CAPTION, TO AFFIDAVIT: 
when required, 713, 550, note, 
see "affidavit." 



see "Defenses" and "Pleas." 
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CAPTION OF WRIT: 

"in the name of the people, etc." 434, note. 

see "Writ." 

CARE, DEGREE OF: __ n 
required to he proven in negligence cases, 220. 
required of children and others of weak mind, 226. 
required of person passing over public way, IM. 

see "Diligence," "Due Care" and "Negligence." 

CARE, PLEA OF: ^ 7 3 . m - 1A 

on part of common carrier (Form No. 350), ao. 
see "Common Carriers" and "Pleas." 

CARE AND DILIGENCE: 
synonymous terms, 222. 

see "Diligence," "Due Care" and "Negligence." 

CARELESSNESS: 

action for trespass, 114. 

see "Negligence" and "Trespass." 

CARRIAGES: 

declaration in common counts, for use of (Via), 510. 
horses, etc., hire of, declaration in common counts for (XI V), oiv. 
see "Vehicles" and "Assumpsit." 

CARRIAGE OF GOODS: /YTm Mn 

by water, declaration in common counts for jJJJ" 
by land, declaration in common counts for (XXiii), oiu. 
see "Common Carriers" and "Declaration.' 

CARRIERS: 

not liable for act of God, 61. 
may maintain action of trespass, when, 117. 
possession of, will sustain trespass of at suit of owner, lif. 
of freight are insurers, 61. 
of passengers, when liable in trespass, 115. 
degree of care required of, 220. 

see "Common Carriers," "Diligence" and "Due Care." 

"CARRYING DEMURRER BACK:" 
rule, 739. 

see "Demurrer." 

CASE, ACTION OF: 

how classified, 50, 112. 

and assumpsit, differenece in declaration, 595. 
or assumpsit, choice of remedies, 595. 
and trespass, compared, 114, 183. 

and trespass, concurrent remedies, 135. «.h<»i* 
or trespass, special plea in, or notice with general issue, wnen- 

required, 706. 
trespass on, by statute includes trespass, 113. 

see "Trespass on the Case" and "Trespass." 
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CASE, DECLARATION IN: 
general rules, 582. 
form of, by agents, 595. 

against bailee for negligence (No. 208), 596. 

without reward for negligence and non-delivery (No. 209), 596. 
for immoderately driving horse (No. 210), 596. 
for negligent driving against plaintiff's carriage (No. 211), 597. 
by employer against employe for careless driving (No. 212), 597. 
by owner of vessel against captain for negligence in care of 

goods (No. 213), 598. 
against common carrier by land for negligence (No. 214), 598. 

for negligently unloading goods (No. 215), 598. 
against inn keeper for loss of chattel (No. 216), 598. 
against railroad company for negligence in running train across 
highway (No. 217), 599. 
by an administrator for negligence, causing death (No. 218), 
599. 

for not ringing bell, etc., (No. 219), 599. 
for negligence regarding escape of fire (No. 220). 599. 
for not fencing road (No. 221), 599. 
for not maintaining catttle guards (No. 222), 599. 
for injury to passenger (No. 223), 599. 
for injury to person by collision (No. 224), 599. 
against municipal corporation for negligence regarding sidewalk 
(No. 225), 600. 

for digging away bank and injuring plaintiff's wall (No. 227), 600. 

for obstructing street (Nos. 228-229), 600. 

for injury by intoxicated person (No. 230), 600. 

for negligence in kindling fire (No. 232), 602. 

regarding partition fence (No. 233), 602. 
for keeping ferocious dog (No. 234), 603. 
for keeping dog accustomed to bite sheep, etc. (No. 235), 603. 
for injury to plaintiff by defendant's bull (No. 230), 603. 
for shooting dog (No. 237). 603. 
upon warranty (No. 238). 604. 
for fraud in sale of horse (No. 239), 605. 

in selling goods (No. 240), 605. 
for selling unmerchantable goods deceitfully packed (No. 2' t l), 

605. 

for deceit in exchange of horses (No. 242). 605. 

for misrepresentation of person's honesty (No. 243), 605. 

for criminal conversation (No. 244), 606. 

for enticing away wife, etc. (Nos. 245-246), 606. 

for malicious prosecution and false imprisonment (No. 247), 607. 

for maliciously causing arrest (Nos. 248-2J f 9), 607. 

for malicious prosecution of civil case (No. 250), 607. 

for seduction (No. 251). 608. 

for enticing away workmen (No. 252), 609. 

against physician for negligence (No. 253), 610. 

against attorney for negligence in examining title (No. 254), 610. 

for negligence in defending case (No. 255), 610. 
for waste by cutting trees, etc. (No. 256), 611. 
for waste by injuring premises (No. 257), 611. 
against sheriff for false return (No. 258), 612. 

for not levying (No. 259), 612. 

for taking insufficient bond in replevin (No. 260). 612. 
for excessive levy, etc. (No. 261), 612. 

107 
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etc. (tfo. 264), 613. 
for untying boat (tfo. 265), 61d. , (A r 0 . 266), 614. 

against warehouseman for not forwarding goods 
for diverting water course (Am • ^C8). 61o. 

SfflTJ^^ <- rflowln * land * ditch 

forStK 

for obstructing private way (3To. 27 2) .J 616 
for obstructing window lights (A o 27 .9). 61 6. 
for neglecting to produce papers (A o. 27,',), 617. 
for libel, general form (A T o. 275). 618 induC ement (Wo. 275), 

directly charging offense, not requiiing inaucemei 

not directly charging offense, requiring inducement (No. 276), 
not directly charging plaintiff with perjury, requiring induce- 

ment (No. 277), 618. 
averment of special damages (No . 278), 618. 
contained in letter from , employer (Ao. 2,9). 618. 
published in newspaper (So. 280). 618 
by letter intimating insolvency (tfo. 28JV bis. 
for slander, directly charging offense and not requiring 

ment (No. 282), 619. „„ lt .i„a- inducement (Ao. 283). 

not directly charging offense, requiring inducement v 

by accusation of false swearing (No. 28/,), 619. 
of school mistress (No 285) 610. 
in charging want of chastity (No 286), 619. 
regarding profession (No. 28'). 619. 
imputing dishonesty, etc. (Ao*. i 288-289), 619. 
imputing insolvency (Ao. 290). 619. 
in foreign language (No. 291), 619. 
see "Declaration" and "Forms." 

CASE, PLEA IN: , PQQ 

general issue, what may be shown under. 698. ^ 
see "Trespass on the Case," "Pleas" and "Forms. 

CASTING LOTS: qfiR 
to arrive at verdict, ground for new trial, 9b». 
see "Jury" and "Verdict." 

CATTLE: M AO 

when owner liable for acts of. 43. stabling (XT/), 

horses, etc., declaration in AMiim/wi* for boarding and staou * 

declaration in trespass for injury by charing (Form No. 194), 591. 
declaration in case for (Form Ao. 233), > 602. 
^stress of, damage feasant, replevin for, iw. 
see "Animals" and "Trespass." 

CATTLE GUARDS: f t maintaining 

declaration in case against railway company for not mam 
(Form No. 222), 599. 

see "Declaration" and "Forms." . ^ ' 
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CAUSE FOR ATTACHMENT: 

see Attachment" and "Grounds for." 

CAUSE OP ACTION: 
definition of, 12. < 
when it survives, 28. 

Tor damages, from death *y wrongful act, survives, 29. 

of husband for injury to wife, 30. 

what survives on contracts, 36. 

for damages, does not abate by the death, 42. 

assignment of, in tort cases, 45. 

survival of, in tort cases, 46. 

requisites of, what are, 52. 

consideration necessary to, 54. 

splitting, not allowed, 53. 

when arises for goods sold, 71. 

statutory, assumpsit will lie for, when, 85. 

when it arises in trespass, 133. 

must be complete before suit begun, 427. 

elements of, 477. 

declaration must state, 480. 

must be averred in declaration, 486. 

statement of, recoverable under common counts, 510. 

misjoinder of, in declaration demurrable, 525. 

averment of, in declaration in "debt," 553. 

consolidation of, generally, 780. 

merger of, into judgment, 987. 

CAUSE PENDING: 

ground for continuance, 791. 



CAUSES, CONSOLIDATION OF: 
when allowable. 53. 
general rule, 780. 
how procured, 781. 
continued by operation of law, 796. 

"CERTIORARI :" 
aefinition of, 391. 

jurisdiction of supreme court in, 7. 
jurisdiction of appellate court in, 8. 
from justices' court, 391. 
writ of, may issue in vacation, 9, note, 
city courts may issue, 11. 

CERTIORARI, WRIT OF: 

to justice's court, nature and purpose, 392. 
wiiat may be reviewed by, 393. 
who may issue, 394. 
when city courts may issue, 394, note, 
removal by, who may procure, 395. 
removal by, when it may be obtained, 396. 
how obtained, petition, 397. 



see "Continuance.' 



CAUSES, REMOVAL OF: 

from justices' court by certiorari, 391. 
by appeal from justice, 409. 

see "Review" and "Appeal" 
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CERTIORARI, WRIT OF— Continued. 

to justice's court, motion to quash, 6»i. 
allowance of (Form No. 11), 397. 
circumstances, warranting the issuance of, 39 1, £ ote - 
circumstances not warranting the issuance of, 397, note, 
bond, form for (No 12), 398. 
form (No. 13), 400. 
justice's return, 400. 
effect of, to stay proceedings, 401. 
effect of, does not vitiate sale on execution, 40-. 
effect of, judgment for damages after execution of sale, 4tw. 
trial or hearing upon, evidence, 404. 
judgment upon, to justice, 405. 
costs on, when awarded, 406. 
effect of death of parties to, 407. 

S^erevilweT^'rappenate and supreme court, 1049, 

SffE^Stf SZ-JZi -era, 1044, uote. 

Detition for, form of (Ao. 371), 1047. 104 „ 
from appellate or supreme court, when a discretionary wiit, 1043. 
definition, nature and purpose, 1043. 
when it may be obtained, 1044. 
* from which, 1045. 
the procedure, 1046. 
form of petition (No. 371), 104 <. 

assignment of error is not necessary, 1U4S. .. n(lnr 104 9. 

noticing cause for hearing and placing same on calendai, 
judgment, 1050. 

see "Writ" and "Removal." 

CE rSdTn declaration, in statement of promise, 487, 517. 
see "Declaration," "Pleading" and "Variance.' 

CERTIFICATE! 

of authentication of transcript of record, 1058. 
of importance, from appellate court to procure levies, iuiy. 
of levy of attachment on land, 32S. 
of moral character for admission to practice law, 1-39. 
of stock, trover will lie for conversion of. 143 
that writ of error to opeate as supersedeas (Form Ao. 37i), iudz. 
CERTIFIED TRANSCRIPT OF RECORD: 
necessary to procure supersedeas, 1040. 
see "Record" and "Transcript." 
CHALLENGE OF JURY: 
generally, 806. 
to array, what is, 806. 
may be excused without 807. 

when improper, ground for venire facias de novo, yw. 
peremptory, rule relating to, 806. 
to the polls, what is, 806. 
see "Jury*" 
CHAMPERTY: 

abolished by statute, 1260, note, 
what contract with attorney not tainted with, l-bo. 
see also "Barratry" and "Maintenance." 
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CHANCERY COURTS: 
what are. 2. 

see "Courts." 

CHANGE OF VENUE: 
when granted, 760. 
application for, requisites, 761. 
by whom to be made. 761. 

when prejudice or undue influence the ground relied on, 762. 

when shall be made, 763. 
to what court granted, 764. 
order for, conditions, expenses, 765. 
fransmitting papers, etc., 766. 
filing papers and docketing cause, 767. 
irregularities of, cured by verdict, 768. 
in courts of review, 1096. 
cannot be compelled by mandamus, 1099. 
in quo warranto proceedings, 1132, note, 
see "Venue." 

CHARACTER: 

of pleas, determined by commencement and conclusion, 667. 
in which party sues or is sued, not in issue unless specially denied, 
499. 

of defendant, how stated in declaration, 501. 
of official, how stated in declaration (Form No. 152), 567, note, 
of plaintiff, admitted by plea of general issue, 692. 
certificate of, for admission to practice law, 1239. 

CHARGE TO THE JURY: 
how construed, 937. 

see "Instructions to the jury-" 

CHARTS: 

as evidence, 853. 

see "Documents." 

CHATTELS: 

mortgagee of, may maintain trover, when, 148. 
conversion of, declaration in trover for (Forms Nos. 204-207), 594. 
see "Personal Property." 

CHATTEL MORTGAGE: 

who to bring replevin when asigned, 28. 
will sustain trover, when, 148. 

CHASING SHEEP: 

declaration for, in trespass (Form No. 194), 591. 
see "Declaration" and "Sheep." 
CHASTITY: 

accusing female of want of, slander, declaration in case for (No~ 
286), 619. 

see "Slander" and "Declaration." 

CHICAGO FIRE: 

not act of God to excuse breach of contract, 61, note, 
see "Act of God" and "Fire." 
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CHI se£lces due to parent, slight, sufficient to maintain action for seduc 
tion, 214. A 
confining to its injury is false impression, 210. 
see "Minor" and "Infants." 

•CHILDREN: A „ 

recovery for services rendered parent, <5. 
rule of contributory negligence as applied to, 2^b. 
liability in trespass, 115. 
as witnesses, rules regarding, 829. 
right of custody of, determined by habeas corpus, 1141. 
see "Infants" and "Minors." 

CHINAMAN: 

oath to, how administered, 838, note. 

CHOICE OF ACTIONS: 
on contract, 55. 
assumpsit or trespass, 60, note. 

see "Choice of Remedies." 

CHOICE OF PLEADINGS: 

plea in abatement or special motion, 665. 
see "Pleas" and "Defenses." 

CHOICE OF REMEDIES: 

for goods sold and delivered, 71. 

against corporations, 86. 

to collect fine, penalty or forfeiture, 87. 

-when debt preferable, 88, 89, 90. 

when covenant especially proper, 97. 

for tenants in common to land, 101. 102. 

action of account or bill in chancery, 110. 

trespass or case, 114, 135. 1S3. 

trespass or case for injury to property, Hi. 

trespass or trover, 117, 119. 

trespass and replevin, 120. 

waiver of tort and suing in assumpsit, 132. 

trover or trespass, 137. . .„ 

not trover, but trespass, for injury to crops by animals, l-w. 

replevin or trespass, 155. 

trover preferable to replevin for grain in warehouse. i<>*. 

for property taken on tax levy, 165. 

for injury to property, 231. 

for goods sold on misrepresentation, 233. 

"case" preferable, when and why, 237. 

ejectment or forcible entry and detainer, 240, 2b3. 

ejectment or case for injury to highway, 242. 

ejectment or case, 260. 

attachment or garnishment of stockholders' interest. -y<. 

attachment or garnishment, 355. 

certiorari or appeal or writ of error, 393. 

replevin or trover, 593. 

assumpsit or case, 595. 

appeal or writ of error, 1031, 103S. 

certiorari rather than writ of error, when. 1038. 

mandamus or injunction, 1097. note. 
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CHOICE OF REMEDIES— Continued, 
mandamus or quo tcarranto, 1098. 
mandamus or writ of error, 1099. 
prohibition or injunction, 1117. 
prohibition or mandamus, 1118. 

mandamus or indictment to remove obstruction to highway, 1102. 
scire facias or quo warranto to try the legality of corporations, 1167. 
forcible entry and detainer or writ of possession under 'decree, 
1207, note 

see "Actions" and "Forms of Actions." 

CHOSES IN ACTION: 
wlio to sue upon, 14. 

who to sue upon, when assigned, 20, note, 
for torts, when assignable, 28. 
survive, when assignable, 28. 

form of declaration in trover to recover (Nos. 204-207), 594. 
description of, declaration in trover for (Form No. 205), 594. 
see "Causes of Action" and "Actions." 



CHRISTIAN NAME: 

use of, alone in summons, 434. 
see "Names." 

CHURCHES: 

powers of, 2. note. 



CHURCH SOCIETIES: 

not interfered with by mandamus, generally, 1098, note, 

see "Corporation." 

CIRCUIT COURTS: 
number of, 2. 
several branches of, 9. 
judges of may sit in city courts, 11. 
powers of, in vacation, 9. 
may issue writ of, scire facias. 389. 
may issue writ of prohibition, 389. 
may issue writ of mandamus, 389. 
may issue writ of ne exeat, 389. 
may issue writ of habeas corpus, 389. 

jurisdiction of, to issue writs of quo warranto, habeas corpus, and 
other writs in vacation. 389. 
on appeal from justice, 411. 
appeal from to supreme court after appeal from county court, 1016, 
note. 

see "Courts." 



CIRCUMSTANCES: 

proof of in trespass, 115. 

see "Evideuce" and "Proof." 

CIRCUMVENTION: 

see "Fraud." 

CITATION: 

see "Notice" and "Warrant." 
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i,C ™flSon of as used in declaration for libel, 618, note. 

CITY COURTS: 
number of, 2. 



Jurisdiction of, 11. 
judges of may sit in circuit courts, 11. 
judgments of, 11. 
adjournment of, 11. 
when may be created, 11. 
powers of regarding original writs, 389. 
jurisdiction of to hear appeal from justice. 411. 



see "Courts." 

CITY ORDINANCES: 
how proven, 855. 

see "Ordinance." 

CIVIL ACTION: 

malicious prosecution of, 206. 

see "Action" and "Malicious Prosecution. 

CIVIL CASES: 

proof in, preponderance only required, 8J1. 

see "Actions," "Evidence" and "Proof." 

CIVIL COURTS: 
what are, 2. 

see "Courts." 

CLAIM, AFFIDAVIT OF: 

to be filed with declaration, 550. 
amendment of, 550. 
effect of omission, 550. 
what it must contain, 550. 
form of (No. UD, 550. 
prima facie proof, 801. 
when objection to, to be made, 895, note, 
see "Affidavit" and "Demand." 

CLAIM OF EXEMPTION: 

may be raised in attachment, 326. 

see "Exemptions" and "Attachment." 

CLAIM FOR WAGES: 

not to be assigned for garnishment when, 388. 

see "Assignments" and "Garnishment." 

CLAIMANT OF PROPERTY: 
see "Interpleader." 

CLASSIFICATION OF ACTIONS: 
generally, 12, 50. 
of assumpsit, 54. 
for torts, 112. 
replevin is transitory, 170. 
ejectment real in its nature, 238. 
of garnishment, 356. 
see "Actions." 
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CLASSIFICATION OF COURTS: 
see "Courts." 

CLASSIFICATION OF JUDGMENT: 
generally, 988. 

according to their nature, 989. 
see "Judgments." 

CLASSIFICATION OF "THINGS:" 
generally, 4. 

see "Res" and "Property." 

CLERICAL MISTAKE: 

in plea, how corrected, 688. 

see "Irregularities," "Informalities" and "Amendments." 

CLIENT: 

duties and liabilities of attorney-lo, must counsel against wasting 

estate, 1269, note, 
entitled to argument of counsel as a matter of right, 1250. 
privileged communications of with attorney, 832. 
definition of terms, 1231. 

see "Attorney and Client." 

CLOSE: 

definition of, 121, 123. 

what is a breaking of, 121, 123. 

description of in declaration in action for injury to land, 583. 

COGNOVIT: 

when void renders judgment void, 999. 
of defendant, when unnecessary, 624. 

desiring not to appear {Form No. 295), 624. 
who has been served (No. 295), 624, note. 

see "Confession of Judgment" and "Warrant of Attorney."" 

COLLATERAL ATTACK: 

on judgment, general rule, 1007. 

"COLLECTION:" 

effect of guaranty of, S4. 

of costs provided for by statute, practice, 1012. 

COLLECTION OF MONEY: 

duty of attorney to client in, 1271. 
see "Attorney and Client." 

COLLATERAL PROMISE: 
what action will lie upon, 90. 
see "New Promise." 
COLLISION: 

declaration in case against railway company for injury to person 
by (Form No. 221,), 599. 

COLOR OF LEGAL PROCEEDINGS: 
trespass for damages, 115. 
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COLOR OF TITLE: 

payment of taxes in ejectment, 244. 

proof of. in action of ejectment, 253. 

to defeat action of ejectment, 253, note. 

and payment of taxes will support ejectment, 257. 

deed from client to attorney not, 1272, 1269, note. 



"COMES AND DEFENDS, ETC.:" 
significance of, 688. 
see "Pleas." 

COMMENCEMENT OF ACTIONS: 
generally, 426. 
time for, 427. 

when premature will not sustain recovery, 427. 

manner of, 428. 

precipe necessary to, 428. 

place for, 429. 

defendants in different counties, 429. 
when security of costs required, 430. 
by poor person, 431. 
what is, 432. 

process must be purchased by plaintiff, 433. 

by summons, form, 434. 

return of process, 444. 

by capias ad respondendum, 449. 

when allowed, 450. 

affidavit for, 451. 

endorsement of allowance, 452. 

issuance of the writ, 453. 

bond to be filed by plaintiff, 454. 

service of writ, arrest, 455. 

arrest, bail, bond by defendant, 456. 

discharge of defendant, 458. 

when to stand as a summons, 459. 

proceedings thereafter, 460. 

discharge of bail on surrender, 465. 

new bail after surrender, 468. 

effect of death of defendant, 473. 
by attorney in his own name (Form No. 30), 49S. 
where infant sues (Foiin No. 31). 498. 
where partners sue (Form No. 32), 498. 
where surviving partner sues (Form No. 38), 498. 
when assignee sues in his own name (Form No. 498. 
when assignee sues in name of assignor (Form No. 35), 498. 
when assignee of choses in action sues in name of assignor 

(Form No. 36), 498. 
where an executor sue (Form No. 37), 49S. 
when an administrator sues (Form No. 3S), 498. 
where a corporation sues (Form No. 39), 498. 
in suit begun by national bank (Form No. Jfi), 498. 
declaration when to be filed, 548. 

how to bo filfcd, 548. 
for forcible entry and detainer, complaint, 1211. 
authority of attorney for, 1266. 



see "Ejectment.' 
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COMMENCEMENT OF DECLARATION: 
illustrated, 489. 

what it contains, generally, 494. 
must name parties to the suit, 495. 

statement of manner in which defendant brought into court may 

now be admitted, 496. 
recital of form of action, 497. 
where public officer a party, 499. 
in suits begun by capias, 500. 

how character in which defendant is sued should be stated, 501. 
in form of "debt," 552. 
in case, 595. 

see "Declaration" and "Forms." 



COMMENCEMENT OF PLEA: 
in abatement, 669. 
in bar, 688. 

see "Pleas" and "Forms." 

COMMENCEMENT AND CONCLUSION OF PLEAS: 
determine their character, 667. 
special pleas, form of (No. 818), 710. 
see "Pleas" and "Forms." 

COMMISSIONERS: 

power of, on assessment of value of improvements in ejectment, 287. 
oath of, for assessment of value on improvements in ejectment, 287. 
report on assessment of value of improvements in ejectment, 287, 
288. 

see "Auditors" and "Officers." 

COMMISSIONERS OF HIGHWAYS: 

declaration in case against, for overflowing land by ditch (Form No. 
270), 615. 

mandamus will lie to, when, 1101, 1102. 
see "Officers." 

COMMITMENT: 

for refusal to take oath in action of account, 107. 
see "Contempt." 

COMMITMENT OF PRISONER: 
new, on hapcas corpus, 1154. 

COMMITMENT OF WITNESS: 

for refusal to testify in action of account, 107. 
see "Contempt" and "Witnesses." 

COMMON CARRIERS: 

negligence of, what excuses, 01. 
not liable for act of God, 01. 

possession of, will sustain trespass at suit of owner, 117. 
of passengers, degree of care required of, 220. 
when liable in trespass. 115. 

liable for want of reasonable diligence (Form No. 223), 599. note, 
declaration by, in assumpsit against consignee for not receiving 
goods, etc' (Form No. 72), 529. 
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C 1SZSS« for gross neglect and loss of good. 
tovZZsTne^Azy in dell very (Fom No. 7*), 529. 
for negligent injury etc. 0°™*°:™;*^ 
for negligence, case (Forms Nos 213-21 6), o9S. 
in unloading goods (Form No. 215), 598. * 
plea of diligence by (Form No. 350), 710. 

COMMON COUNTS: 
number of, 62. 

lie only for money demand, 62. 
when lie in assumpsit, 62. 
to recover purchase money paid, 63. 
for money had and received, 63. 
equitable in their nature, 63. 

for money had and received to plaintiff's use, 63. 

will lie for interest, 70. 

for goods sold and delivered, 71. „ 

to compel payment of another's debt, iz. 

for work, labor and material, 73. 

in assumpsit "account stated," 82. 

when will lie for quantum meruit, 76. 

indebitatus, 505. 

will only lie when money due, 505. 
quantum meruit count, 507. 
quantum velibant count, 508. 

account stated, 509. ^ notG 

in assumpsit, lie only for payment of money, 60, note. 

- on bills and notes, 83. 

generally, 504. 

see "Assumpsit" and "Declaration, 
in declaration, when sufficient, 503. 
against municipal corporations, 504. 
indebitatus count, for what available, 505. 
founded on promise to pay money, 505. 
7 must aver express promise, 505. 
statement of causes of action recoverable in, 510. 
for crops sold to the defendant (III),! 510. 

- for real estate sold and conveyed (V), 510. 

for fixtures (IV), 510. 

for labor and services (VI), 510. w5o< ^ a pt c (V7o), 510. 

for labor and services of horses and carriages, etc. u 

for labor and material (VII), 510. 

for money lent (VIII), 510. 

for monev paid to defendant's use . (IX), 510. 

for money had and received (X), 510. 

for interest (XI), 510. 

for use and occupation (XII), 510. 

for board and lodging (XIII), 510. 

for hire of horses, carriages, etc. (A J v), diu. 

for pasturage, etc. (XT), 510. « 510 

for boarding and stabling horses, cattle, etc. (XVI), oiu. 

for necessaries (XVII), 510. 

for physician's fees (XVIII), 510. 

for attorney's fees (XIX), 510. 

for wages and salary (XX), 510. 

for warehouse room, storage, etc. UAi), oiy. 

for dockage of ships and vessels (AXII), oio. 
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-COMMON COUNTS- Continued. 

In declaration, for freight or carriage of goods by land (XXIII), 
510. 

for freight or carriage of goods by water (XXIV), 510. 
freight or goods, another form (XXV), 510. 
in debt (Form No. l ',5), 565. 
consolidated in, declaration, 511. 
form of (No. J,5), 512. 
in action of debt (Form No. H5), 565. 
see "Declaration." 

COMMUNICATION: 

privileged, of physician or surgeon, 830. 
of minister or priest, 831. 
what, in slanderous words, 189, note, 
of attorney and client, 832. 
may be waived by party, 833. 
between attorney and client, rule governing, 1257. 

to whom it extends, 1257. 

extends to documents, 1257. 

ends with death of client, 1257. 

see "Evidence." 

"COMPARATIVE" NEGLIGENCE: 

doctrine of, abrogated in this state, 223. 
see "Negligence." 

COMPENSATION OF COUNSEL: 
liability of client for, 1274. 
lien for, rule, 1276. 

of assistant counsel, liability of client for, 1274. 
see "Fees." 

COMPENSATION OF ARBITRATORS, 1188, note. 

see "Fees" and "Arbitrators." 
COMPETENCY OF ARBITRATORS, 1185. 

see "Arbitrators.' 

COMPETENCY OF WITNESSES: 

see "Evidence" and "Witnesses." 

COMPLAINT: 

in action for forcible entry and detainer, 1211. 
in action of replevin, 155. 
in proceedings to disbar attorneys, 1249. 
amendment of, in forcible entry and detainer, 1211, note, 
see "Declaration" and "Petition." 

COMPROMISE: 

as shown in evidence, 847. 

authority of attorney to make for client, 1268.' 

TTf trover, effect of on title, 154. 

COMPUTATION OF TIME: 
in service of summons. 436. 
see "Time." 
CONCEAL: 

"about fraudulently to" as ground for attachment, 313. 
see "Attachment." 
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CONCEALED DEFENDANTS: 
in replevin, notice to, 176. 

CONCEALED DEBTOR: 

attachment will lie against, 307. 

see "Attachment" and "Grounds." 

CONCEALMENT: 

definition of in attachment, 307. 
fraudulent as ground for attachment, 312. 

CONCLUDE TO THE COUNTRY: 

when replication to plea in abatement must, 677. 
see "Pleas" and "Forms." 

CONCLUSION: ( 
declaration must not aver. 482. 

in declaration illustrated, 489. „ _ fi2 

of declaration in debt "against the form of the statute, etc., 

in covenant, {Form No. 162), 573. 
of plea, in abatement, 671. 

in bar, 690. 

importance of, rule, 701. 
of replication to plea in abatement, 677. 
of rejoinder of defendant to plea in abatement, 678. 
what is in plea, 690. 
to special pleas, form of (No. 318), 710. 
and commencement of pleas determine their character, 6bT. 

CONCLUSIVENESS: 
of verdict, rule, 949. 

of judgment, general rule regarding, 987, note, 
of judgment of sister state, 987, note. 
CONCURRENT CONSIDERATION: 
averment of in declaration, 516. 

CONCURRENT REMEDIES: 

mandamus and another, 1108. ,.. r „„ i907, 

forcible entry and detainer or writ of possession under decree, i^» 
note. 

trespass or case, 135. 

see "Choice of remedy." 
CONCURRENT JURISDICTION: 
of state and federal courts, 4. 
see "Jurisdiction." 
CONDITION OF BOND OF APPEAL: 
in forcible entry and detainer, 1219. 
see "Bonds," etc. 
CONDITIONS PERFORMED: q1 

by plaintiff on property subject to lien in garn *^*;?f J" ( y 0 . 
form of averment of, in special plea or notice with general issue u 

343), 710. 
plea of (Form No. 3^3), 710. 

see "Pleas" and "Performance." 

CONDITIONAL JUDGMENT: 

how made final in garnishment, 376. 
see "Judgment." 
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CONDITIONAL SALE: 

when assumpsit will lie upon, 71, note, 
of goods trover to recover breach of, 144. 
replevin for goods sold on, 159. 
see "Sale." 

CONDUCT OF COURT: 

erroneous, ground for new trial, when, 974. 

CONDUCT OF JURY: 
rule relating to, 943. 

may be sent back to determine verdict, 946, 955. 
return and statement of verdict, 946. 
when "tampered" with, grounds for a new trial, 967. 
ground for new trial, 968. 
error in, ground for tew ire facias de novo, 962. 
see "Jury." 

CONFESSION AND AVOIDANCE: 

plea of, in forcible entry and detainer, 1214. 
when replication to plea in abatement must be in, 677. 
see "Pleas" and "Forms." 

CONFESSION OF JUDGMENT: 
general rule regarding, 996. 
by defendant in open court, 624. 
warrant for (Form No. 296), 624. 
cannot be appealed from, 409. 

power of guardian to make, 39. / 

cannot be made forcible entry and detainer, 996, 1217, note. 

may be entered in vacation, 996. 

in vacation, defense to on leave to plead, 999, note. 

in vacation, when set aside, plaintiff may amend, 999, note. 

consolidation of notes for, 996, note. 

attorney's fee included in, when, 996, note. 

conditions on which entered, practice, 997. 

affidavit of warrant of attorney and that maker is alive, 997, note, 
jurisdiction of person, how acquired on, 997, note, 
presumptions entertained regarding, 997, note, 
proof and presumptions on, 998. 
presumption favoring, 1000, note, 
how set aside, practice, 999. 

motion to set aside, where and by whom made, 999. 

what court may set aside, 999. 

entered in term time, how set aside, 999. 

CONFLICT OF JURISDICTION: 

between state and federal court in Jiabeas corpus, 1141. 
generally, 6. 

see "Jurisdiction." 

CONSENT: 

age of in child, 214, note. 

rule abolished in ejectment, 238. 

CONSEQUENTIAL DAMAGES: 
action on the case for, 213. 

see "Damages," "Exemplary Damages," and "Vindictive- 
' Damages." 
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-CONSERVATOR: 

in case of insanity or idiocy, 25. 

commencement of suit by, what name to use, 498. 

CONSIDERATION: 

necessary to contract, 54. 

averment of in declaration, on "promissory note" payable in otner 

than money (Form No. 122), 545, note, 
averment of in declaration in debt, 555. 
executed, averment of in declaration, 516. 
concurrent, averment of in declaration, 516. 
lack of, assumpsit to recover money so paid, 65. 
failure of, pleadejl specially in debt, 703. 

want of or failure of as a defense, form of pleas (2Vo. 332), au. 

•CONSIDERATION IN DECLARATION: 
illustrated. 489. 
necessity for, 516. 

see "Declaration." 

CONSOLIDATION OF CAUSES: 
generally, 7S0. 
procedure to procure, 781. 
when allowable, 53. 

CONSOLIDATION OF COMMON COUNTS: 
declaration in, 511. 

in action of debt (Form No. 1^5), 565. 

see "Declaration" and "Counts." 

CONSIGNEE: 

may maintain action of trespass when, 11 < . 

CONSTITUTION * 

cases involving construction of, appeal directly to supreme court. 

1017 - 

relating to construction of, what are, 101 1, note, 
see "Appeal" and "Review." 

CONSTITUTIONAL RIGHTS: 

guaranteed, applicable in attachment, 294. 

CONSTITUTIONALITY: , 

of legislative act can not be questioned by quo warranto, n-o. 

•CONSTRUCTION: 

rules of, regarding attachments, 292. 
of answer in mandamus, 1110. 
of attachment statute, 292. 

of bridge, mandamus will lie to compel when, 1103. 

of charge to jury, 937. nnnrf 

of constitution, cases involving appealed directly to supreme court, 
1017. 

of declaration most strongly against pleader, 85. 

of information in quo warranto, 1129. 

of petition for mandamus, rule, 1108. 

of sewer, compelled by mandamus when, 1104. 

■CONSTRUCTIVE POSSESSION: 

sufficient to sustain trespass when, 117, 592, note, 
see "Possession" and "Trespass." 
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CONSULTATION, WRIT OF: 

when to issue on judgment on writ of prohibition, 1123. 
CONTEMPT OF COURT: 

authority to fine for, 6. 

what is, 6, note. 

when libel punishable as, 197. 

garnishee guilty of, on refusal to surrender property, 382 
for refusal to make return, 447. 
mandamus may be enforced by, 1115. 
witnesses on arbitration liable for, when, 1188. 
see "Attachment, for." 
CONTENTS: 

of written instrument, how proved, 846. 

of documents— See "Documents," contents of. 

CONTESTED MOTIONS: 
hearing of arguments, 776. 

see "Special Motions" and "Motions." 

CONTINUANCES: 
generally, 789. 
of short causes, 787. 
by operation of law, 795. 
oral agreement for, not binding, 795. 
on stipulation, 795. 

on writ of error, when to operate as supersedeas, 1056. 
ror procuring amendment of record, 1058. 
of court when no judge in attendance, 788, note, 
of trial, general rule, 789. 

causes for, 791. 

discretionary with court, 790. 
of hearing before auditors, in action of account, 106. 

before referee, 1200. 

CONTINUANCE, MOTION FOR: 

granted because copy of instrument sued on omitted in declaration, 
546. 

panted with costs for default in filing declaration, 549. 

to make amendment, 745. 

when amendment cause for, 745. 

affidavit to support, 791. 

amendment ground for when, 791, note. 

when to be made, 792. 

when second to be made, 792. 

bow to be made, 793. 

review of ruling on, 794. 

when necessary, 791. 

when writ not personally served, 339. 

afl&davit to support, 793. 

form of aflidavit for (No. 360), 793. 

absence of witness ground for, rather than for new trial, 969. 

CONTINUANCE, ORDER FOR: 
how reversed, 794. 

not set aside without notice to adversary, 798. 

CONTINUENDO: 

use of, in declaration in trespass, 592, note. 

108 



Digitized by Google 



1706 INDEX. 

[The reference are to sections: Vol. L, §§1-787; Vol. II.. SB 7*-™** 

CONTINGENCY: 

must be set forth In declaration, o59. 

CONTINGENT FEE: 

attorney may receive, 126o. 

"CONTRACT:" 

commensurate with duty, 57. 
what necessary to, 54. 

breach of, assumpsit for damages generally, 00. 

damages must be natural sequence, 01. 
of bailmfnt, when gratuitous cannot be /^^J^io, note, 
between partners, when may be enforced by suit at m , 
Plrt ptrf omed, pleading and proof ir 5 14. 
executory, requires special count ^ obtain a rec <n ery , of 
not to be performed within one year, statute of naucu, 

aveSnfo°fKc'aration, two methods used 517 
Sent of in declaration either in terms or substance. 503. 
actions on, in name of one for use of anothei, 14. 
what pleas proper in, 19. 
when obligee dies, 21. 
plaintiffs, in cases of insolvency, 24. 

in case of assignment, 24. 

in case of receivership, 24. 

in, when female marries, 22. 

in case of infancy, 23. 

in case of insanity or idiocy, 2o. 
defendants, in case of assignment. 33. 

as between original parties, 33. 

joint or several, 34. 

where interest assigned, 35. 

when contractor dies, 36. Q _ 
* In case of assignments, for benefit of creditors, 3, . 
where female contractor marries, 6b. 
in case of infancy, 39. 
in case of insanity, idiocy, etc.. 40. 
in form of "debt," declaration, 551. 

see "Actions" and "Forms of actions, 
assignment of, defendants in case of , 3o. 
declaration on, assumpsit generally. o03. 
common counts sufficient when. 504. 

form of indebitatus count (Ao. .'/!). 3 06 - p „ mcitv 513. 

when party sues or is sued in representative capacity, oia 
special count, 514. 
in form of "debt," 551. 
fraudulent, a ground for attachment, 314. 
illegal, cannot be enforced, 05. ^ 
immoral, cannot be enforced. 65. 
oral, how proved, 870. 
parole, may be made by corporation. 80. 
privity of, necessary to sustain debt, ju. 
privity of, necessary to assumpsit. 6i. 
recision of, when allowable for fraud. 0J. 

for sale of goods, 71. 
"specially" debt maintainable upon, 9- 

plaintiffs in action on, 13. M „ nrprv 514. 

require special count in declaration to sustain recoveiy, 01 
recovery on common counts, 505. 
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" CONTRACT — Continued. 
under seal assumpsit on, 59. 

debt a proper form of action, 92 
in writing, proof of when lost. 74. 

for labor, etc., assumpsit upon, 74. 

how set forth in declaration in debt, 558. 

payable in trade, declaration on, in assumpsit, time and place not 
specified [Form Xo. 122). 545. ^ 

payable in trade, declaration on, in assumpsit, time and place 
specified (Form Xo. 122. 2d form), 545. 

payable in trade declaration on, in assumpsit price, time and place 
agreed upon (Form Xo. 122, 3d form). 545. 

how set forth in declaration. 517. 

declaration on averments necessary, 481 
for labor— See "Labor Contract." 

CONTRADICTION OF RETURN, 446. 
see "Return." 

CONTRIBUTORY NEGLIGENCE: 

of servant, action on the case for, 225. 
rule regarding, 224. 
rule of, will not apply, when, 226. 
of one using machinery, 225. 
see "Negligence." 

CONVERSION: * 
what constitutes, 138. 

of goods, form of declaration in trover for (Xo. 20/,), 594. 
see "Trover." 

CONVEYANCE: 

fraudulent as ground for attachment, 311. 

COPARCENERS: 

of real estate, when to join as plaintiffs, 27. 

amendment of law relating to. 27. 

may maintain action of account. 100. 

of land, "Account" will lie at suit of, 101. 

see "Joint Tenants, "Tenants in Common" and "Partners." 

COPARTNERS: 

see "Partners." 

COPIES: 

attested as evidence. 859. 

see "Attestation" and "Verification." 

COPY: 

authenticated on writ of en J or, of what to consist, 1058. 

COPY OF ACCOUNT SUED ON: 
with declaration, 546. 
to accompany setoff. 725. 

COPY OF INDORSEMENT: 

to be set out in copy of instrument when (Form Xo. 113), 545, note. 
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COPT OF WRITTEN INSTRUMENT: 

J ^^oX!ut in when (JJjnjyo. US), 545, note, 
on account sued on with declaration, 546. 
see "Declaration." 

^of toforrect errors in judgment in same court, 1002. 
see "Writ of Error." 

CORONER: 

may serve summons when, 4«5b. 

see "Officers." 

CORPORATE EXISTENCE: 
proof of, 658. 

see "Corporation." 

CORPORATE STOCK: 

lew of attachment on, 61A. „ 7 
declaration in assumpsit for (Form No. 98), o3<. 
see "Corporation" and "Stock." 

C ° R aXt T ia^t, when ««m^ .wlU He. 86. 
in what name to sue, 19. 

^,T^^^^ « CODtract ' 33 - 

CORPORATIONS: 

as plaintiff's mistake in name, 13. 
successor of, in action on contract, 66. 
mav be made a garnishee, 3W. 

may be guilty of libel, 194- 61g note .-^ 

books of, how shown in evidence, 8W. 542 
bv-laws, declaration on in assumpsit (f oim *o. i^j, 
de f«c<o, 1n what name to sue, 13. 
existence of, how proved, 658. 
. ——cannot be questioned collaterally, 1124 ; f cias n 2 4. 
only (mentioned by quo warranto or sate rac 
writ of scire facias to try. H bl - 

»s a ,fef" « 367 - 

SSEk'T S £ subtract . 33. 
may maintain garnishment, 361. 
may not be held as garnishees, 36.. 

^^^^Sy* of {Fom8 Nos - ^ 

no cost awarded against. 1010. 
mandamus will lie to, when 1107 . 
officer of to answer mandamus individually, ^ 
mil ticl. plea in abatement. 658. 
(Form No. 807), 674. 
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CORPORATIONS— Continued. 

private, service of process upon, 441. 

mandamus will lie to, when, 1104. 
receiver of, service of process upon, 442. 
religious, under what name to sue, 13, note, 
stock of, subscribers to, may plead release from liability (Form No 

3J,1), 710, note. 
ultra vires, plea of (Form No. 32//), 710. 

see "Municipal Corporations" and "Officers." 

CORRECTING FORM OF VERDICT: 
power of jury in, 948. 

see "Verdict" and "Amendment." 

CORRECTING TESTIMONY: 
by recalling witness, 884. 

see "Testimony," "Witnesses" and "Proof." 

CORRECTION OF PUBLICATION: 
excuses libel, 190. 

see "Publication" and "Libel." 

CORRECTION OF RECORD: 

cannot be made by bill of exceptions, 1023. 
see "Amendments." 

CORRESPONDENCE: 

how shown in evidence, 861, note, 
see "Evidence" and "Proof." 

COSTS: 

general rule relating to, 1008. 
when defendant shall recover, 1010. 
recoverable in action of covenant, 98. 
on appeal, divisions of, 1011. 
from justices court, 425. 
^ bond for in attachment cases, when required, 316, note, 
execution of, 430. 

see "Security for Costs." 
classification of, "Interlocutory" and "Final," 1008. 
collection of, provided for by statute, practice, 1012. 
on certiorari, when grauted, 406. 
in garnishment, 375. 

judgment for, in suit on replevin bond, 182, note. 

of acquittal, 1010. 
in mandamus, 1111. 
plaintiff's rignt to recover, 1009. 
on plea puis darrein continuance, 758. 
on prohibition, 1009, note, 1010, note, 
in quo warranto, 1136. 
on reference of issue to referee, 1203. 
on rehearing in upper court, 1095, note, 
m replevin. 1010, note, 
on scire facias, 1178, 1009. note, 1010, note, 
in suits for the people, 1010. 
*\ security for, when required before commencing suit, 430. 
when need not be given, 431. 

to be given in distress for rent by non-resident plaintiff, 1220. 
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COSTS— Continued. 

taxation of, general rule, 1012. 

when improper, fee bill may be WlevtaeJ 101-. 

cannot be appealed from by witness entitled to cost, ±u±», 

on replevin of fee bill, 1038, note, 
attorney's fees taxed as. when, 12 < 4. 
on writ of prohibition, 1123. 
for caring for attached property, 33o. 
^ sending transcript of record to upper court, 1058. note, 
on hearing of motion for new trial. 9h. 
when case dismissed, 1010. 

see "Judgment" and "Expenses." 

^° whe^Uable for use and occupation, 79. 
"qppount" will He at suit of, 101. 
may Save Iction of account or bill in chancery, 110. 
action of trover by and against, 14b, 101. 
action by and against, 161. 
in ejectment, must prove ouster when 260, note 
adverse possession as defense in ejectment by, 2<1. 
see "Tenants in Common" and "Partners. 

C ° T partv not compelled to have. 1244, 1268, note. 

advice of, as defense in malicious prosecution, 204. 
absence of, ground for new trial when 909 
appearance, "General" or "Special, rule, 1-60. 
appearance of for client, generally. 
withdrawal of, substitution of attorneys ; 1267 
authority of, to make admission for client, 1-6 1. 
to compromise cause, 1268. 
to satisfy judgment, 1268. 
in regard to assignment of judgment 1268. 
to receive service of notice in appealed cases 1268 > ^e 
•authority and powers, in management ,o a se jati^actio 
to dispose of perishable property of c^-*** »<> te - 
excess of, relieved by equity when. 1208. note, 
dutv of law firm to client. 1269. 
■duties and liabilities of to client, generally, 1269. 
iu management of case, 1208. 1^°. 0 
to remain in court till jury discharged, 12*0. 
in collections of money, 1271. 
in purchase of land, 1272. 
in the investigation of title. 12 < 3. 
liability of to third persons, 1263. 
liability of client to, conn^nsation l-<4. 
how contract of retainer proved, 12 < 5. 

lien for services, 1276. _ q r>00 12 <u. 1262. 

disabilitv of, because of his profession, 1258, 12o9. l-w, 
■cannot act for both parties, 1259. 

right to. possessed by client, 1264. exceptions. 1023. 

stipulation of. no part of record unless by bill of excep 
trustee of client, when, 1269. 1272, 12, o. note, 
see "Attorney." 

COUNSEL, ASSISTANT: 

compensation of, liability of client for. 12 1 4. 
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COUNSEL, ARGUMENT OF: 
is a matter of right, 906. 
limitation of time for, 906. 
scope of, 907. 

may be excepted to and assigned for error, 907. 

error in. how availed of, 908. 

order of making, rule regarding, 909. 

cannot be cut off by adversary, 909, note. 

improper remarks in, ground for new trial, when, 967. 

reviewed only by aid of bill of exceptions, 1023. 

in upper court, rule governing, 1076. 

may be waived, 1076. 

none oral upon motion for rehearing, 1077. 

oral, time allowed for. 1078. 
privilege regarding, 1256. 

exception to ruling of court on objection to, 1256. 
should be restricted to evidence and case, 1256. 

see "Argument of Counsel" and "Opening Statement. 
COUNSEL FEES: 

see "Attorney's fees." 
COUNSELLOR AT LAW: 

definition of, 1231. 
COUNTER AFFIDAVITS: 

to motions to set aside default, 802. 
when motion made to set aside judgment confessed, 999. 
see "Affidavit" and "Motions." 
COUNTRY, CONCLUSION TO: 
what is, in plea, 690. 
see "Pleas." 

COUNTS: 

new ones may be added any time before judgment, 502, 525. 
common, when will lie in assumpsit, 62. 

lie only for money demand, 62. 

number of. 62. 
for "Account stated," when proper in declaration, 504. 
election of, when inconsistent 514. 
joinder of in declaration, 525. 

when repugnant, effect of, 514. 

"trespass" and "case," 525. 
misjoinder of in declaration, 525. 
special, in assumpsit when required, 514. 
withdrawal of waives right of recover, 525. 
see "Declaration." 
COUNTY BOARD OF COMMISSIONERS: 
mandamus will lie to, when, 1101. 
see "Officers." 

COUNTY COURTS: 
number of, 2. 
jurisdiction of. 10. 

on appeal from justice. 411. 
powers of, regarding origiual writs, 389. 
appeals from, to circuit court. 10. note, 1016, note. 

to supreme court, 10. note, 
writ of error to, when it will lie, 1038, note, 
see "Courts." 
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COUNTY JUDGE: 

mandamus will lie to when, 1101. 

see "Officers" and "Judge." 

COUNTY OFFICER: 

mandamus will ile to, when, 1101. 
see "Officers." 

COUNTY TREASURER: 

mandamus will lie to, when, 1101. 
see "Officers." 

COURT: 

definition of, 1. 

classification of, 1. 

origin and nature of, 1. 

the repository of judicial power, 3. 

appellate, jurisdiction of, 8. 

to assess damages in replevin, 1<9. 

circuit, several branches of, 9. 

seal of, 2. A 

superior of, Cook county, jurisdiction of, 9. 

term of, judge may not postpone, 9. 

trial by, when proper, 803. 

see "Trial by the Court." 
adjournment of from day to day, 6. 
appellate, number of, 2. 
appellate, jurisdiction of, what are, 5. 
of chancery, what are, 2. 
circuit, number of, 2. 

jurisdiction of, 9. 
city, number of, 2. 
jurisdiction of, 11. 

regarding original writs, 389. 
civil, what are, 2. 
contempt of, authority to fine for, 6. 
county, number of, 2. 
jurisdiction of, 10. 
regarding original writs, 389. 
criminal, what are, 2. 

ecclesiastical, what are, 2. ..^wrm"- sales and 

equitable jurisdiction of in garnishment regarding saies 

Hens, 384. 
general powers of, 5. 
Jurisdiction of, 1. 

in term time, 6. 

as to adjournment, 6. Pfi 
in habeas corpus, limit to number of wills, Hob. 

of law, what are, 2. 

of original jurisdiction, what are. o. 

powers of, over judgment record, i4c{. 
see "Jurisdiction." 

of record, what are, 2. 
jurisdiction of, 6. 
county courts are, 10. 

not of record, what are, 2. 

special term of, when judges may appoint. 9. 

state, actual powers of, 6. 
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COURT— Continued. 

superior, number of, 2. 

jurisdiction of regarding original writs, 389. 
supreme, powers of in vacation, 7, note, 
contempt of, what is, 6, note. 
' garnishee guilty of, on refusal to surrender property 38^> 

witnesses on arbitration liabel for, when, 118S. 
continuance of, when no judge in attendance, 788, note 
day in, required to give jurisdiction, 426. 
decision of— See "Judgment." 
discretion of, in granting certiorari, 393. 

in granting certiorari must be sound and legal, 394. 
duty of, on hearing motion for new trial, 976. 
files, privilege of attorney in examining, 1255. 
jurisdiction of, in attachment proceedings, 293, 298 

cannot be waived, 652. 

not lost by striking case from docket, 799. 

how acquired of person on confession of judgment, 997, note 

to set aside judgment, extent of, 1007. 
and jury, province of general rule, 910. 

on mixed questions of law and fact, 915. 
misconduct of, ground for new trial, when, 974. 
opening and calling calendar, 788. 
province of, to apply the law, 911, 912. 
what are questions of law, 912. 
cannot weigh evidence, 916. 
record, entire only brought up by certiorari, 393. 

privilege of attorney in examining, 1255. 
rules of, authority to make, 6. 

when should not be changed, 6, note. 

power of supreme court regarding, 7. 

must be proved. 797, note, 
see " Rules of Court." 
rulings of, on objection to evidence, silence construed as against the 

objection, 896. 

COVENANT: 

broken, pleaded specially in covenant, 704. 
joint and severally by statute, 34. 

for quiet enjoyment, declaration for breach of (Form No. 178), 579. 
running with the land, who may sue on, 35. 

performed, plea of when to be interposed, what it admits (Form 

No. 3J,1). 710, note, 
of warranty, breach of, declaration for, generally (Forms Nos. 
171-176), 577. 

declaration for, against incumbrances (Form No. 177), 578. 
declaration for. for quiet enjoyment (Form No. 178), 579. 
declaration for, of seizin and power to convey (Form No. 179) r 
580. 

of quantity of land declaration for breach of (Form No. 175), 577. 
against incumbrances, declaration for breach of (Form No. 177), 578. 
of power to convey declaration for breach of (Form No. 179), 580. 
of seizin declaration for breach of (Form No. 179), 580. 
of title— See "Covenant of Seizin." 
see "Warranty." etc. 

COVENANT, ACTION OF: 
how classified. 50. 
nature of, 95. 
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-COVENANT, ACTION OF — Continued. 
when it will lie, 96. 
when it only will lie, 55. 
concurrent with assumpsit when, 59 
"debt," concurrent remedy with when, 90. 
assumpsit concurrent remedy with, 9b. 
when the particular remedy, 9<. 
when will not lie, 97. 
preferable to debt, when, 97. 
preferable to assumpsit, when, 97. 
costs recoverable in, 98. 
declaration in action of, generally. 5 

the conclusion {Form No. 162), oi3. 

averment of damages (Form Ao 16S ?5 

( or breach of warranty for quiet enjoyment (Form »'«. 178). 

forlreael, of warranty of seizin and power to convey <ftm 

form o^yVessofagainst lessee for ■ 1 «>• B ™; removing 

by lessor against lessee, for not repairing, eu. , 

fixtures (.Vo. J65), 575. 575. 

£heHfl^^ 

on la 7 nd contract for ^ 577 ' 

for breach of warranty, grantee agamst g x« u ug 
for breach of warranty, assignee of giantee afcain 

grantor (Vo. J72), 577. „„ 0 in«t trmntor in deed of 

for breach of warranty, grantee against grantor 

conveyance (No. 173). 577. (ri>nntpp o Ca inst grantor 

for breach of warranty, devisee of giantee again* 

onb^o^/ra^ 

see "Declaration" and "Pleas.' 

COVERTURE: 

pleaded specially in assumpsit, «02. 

Pleaded^pe^^^ "Married Women" and "Wife." 

CREDIBILITY OF WITNESS: 

to be determined by jury, 714, 821. 91 1. 
how ascertained, 821. 

see "Evidence," "Witnesses. 
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CREDIT OF WITNESS: 
how impeached, 885. 

see "Impeachment," "Proof" and "Witnesses." 
CREDITORS: 

assignment for benefit of, who to sue in case of. 21. 
defendants in case of, 37. 
CRIME: 

words imputing when not slander, 188. 

"CRIM. CON.:" 

signification of, 216. 

CRIMINAL CONVERSATION: 
definition of, 216. 

plaintiffs in actions for, when interest assigned, 28. 
action on case for, 216. 
action of damages in, 216. 

defense in, 216. 
declaration in, trespass for (No. 1S8), 590. 
(Form No. 18/,), 590, note. 

case for (Fonns Nos. 2U-246). 606. 
and enticing away, distinction between, 606, note. ' 

CRIMINAL COURTS: 
what are, 2. 

see "Courts." 

CRIMINAL INTENT: 

at what age child may have, 41. 

CRIMINAL LIABILITY: 

for false imprisonment, 209, note. 

see "False Imprisonment" and "Malicious Prosecution." 

CROPS: 

attachment of cannot be made till landlord's share set off, 1220, note, 
right to gather after action of forcible entry and detainer, 1207, note, 
recoverable in replevin when, 156. 

sold to defendant, declaration in assumpsit for (III), 510. 
removal of, destrained though rent not due, 1220. 

CROSS ACTION: 

see "Recoupment" and "Set-off." 
CROSS DEMAND: 

see "Recoupment" and "Set-off." 

CROSS ERRORS: 

assignment of, rule governing, 1065. 
upon what may be made. 1065. 
equivalent to plea of defendant in trial court, 1065. 
see "Errors" and "Assignment." 

CROSS EXAMINATION: 

purpose of, as to instrument in writing. 849. 
as to scientific books, 854. 
time for, and importance of, 874. 
objects of, generally, 875. 
object of, to sift, explain, or modify. 876. 
discrediting the witness, 877. 

to develop new matter favorable to examining party. 877. 
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CROSS EXAMINATION— Continued. 
extent of, 876. 
discrediting witness, 877. 
leading questions permissible, 879. 
impeaching witness, 887. 
of sustaining witness, 889. 

see "Evidence," "Proof" and "Witnesses." 

CROSSING OF RAILROAD: 

is itself warning of danger, 223. 
see "Railroads." 

CURING ERROR: 

in admission of evidence by striking out and withdrawing, 899, 903- 
by instruction, 939. 

see "Errors" and "Amendment." 

GUSTODIA LEGIS: 

property seized in replevin is in, 175. 

attached property is in, 331. 

property in, not susceptible of garnishment, 360. 

see "Custody of Law," "Levy" and "Attachment." 

"CUSTODIAN:" 

definition of, as used In action of account (Form No. 183), 58, note, 
in attachment, 323. 

declaration against in "account," to account for goods (Form No. 
188), 581. 

see "Attachment." 

CUSTODY OF LAW: 

property seized in replevin is in, 175. 
attached property is In, 331. 

see "Possession," "Attachment" and "Levy." 

CUSTODY OF PROPERTY: 

damages occasioned by, trespass on the case for, 232. 
see "Possession." 

CUSTOM OF MERCHANTS: 

regarding attachment in London, 291. 
see "Attachment." 

GUTTING ROPE: 

and loosening boat, declaration in trespass for (Form No. 198), 591- 
see "Trespass." 

CUTTING TREES: 

penalty for, recoverable in "debt," 93. 
action of trespass for, 124. 

see "Trees" and "Trespass." 



D. 

DAMAGE CASES: 

defenses to, plea of diligence of common carrier (Form No. 850), 710- 
see "Negligence." 
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DAMAGES: 

for personal injuries who to sue for, generally, 26. 
from Injury to property, who may recover, 26. 
to school land, who may recover, 26, note, 
occasioned by intoxication who to sue for, 30. 
limit of, in case of death, 42. 

who may recover, in case of death from wrongful act, 42. 

incidental, when may be recovered in case of death, 42. 

when recoverable for act of animal, 43. 

resulting from nuisance, who liable for, 45. 

breach of contract assumpsit for, against corporation, 86. 

when gist of action on bond, 93. 

actual, recoverable only in trespass when, 114. 

when malice an element of, 115. 

force an element of, in trespass, when, 115. 

liability for, occasioned by tort, 131. 

nominal, in action of trover, when, 152. 

judgment for, favor of defendant in replevin, 178. 

cannot be awarded in forcible entry and detainer, 1216, note, 
recovery of, in replevin, 178. 
to reputation, action on the case for, 184. 
necessary to malicious prosecution, 199, 205. 
proof of, in malicious prosecution, 203. 
recoverable in action for seduction, 214. 
in action for false imprisonment, 211. 
consequential, action on the case for, 213. 
in action for criminal conversation. 216. 
caused by accident, not recoverable, 223. 

to property occasioned by improper custody and use, action on the 
case for, 232. 

occasioned by fraud and deceit, action on case for, 233. 
occasioned by waste, action on case for, 234. 
occasioned by nuisance, action on case for, 235. 
suggestion of, to recover mesne profits in ejectment, 280. 

in ejectment, defenses to, 282. 
rights of parties on trial, 284. 
defendant's exemption, 285. 

(Forms Nos. 293, 294), 620. 
an appeal from justices court, 425. 
special, when to be averred in declaration, 524. 
a proximate consequence, 524. 

form of in allegation of, in declaration in debt (No. 1H), 563. 
averment of, in declaration, 524. 

illustrated, 489. 

in debt (Form No. 1U), 564. 

of covenant (Form No. 163), 574. 

for tort, 589. 
recoupment of, generally, 729. 
recouped, how, 731. 

excess! veness of, ground for new trial, when, 972. 
smallness of, ground for new trial, when, 973. 
specific— See "Special Damages." 
assessment of, in action on penal bond, 93. 
in replevin, 179. 

in ejectment, where plaintiffs right expires, 275. 
on suggestion in ejectment, 283. 
for improvements in ejectment. 286. 
on plea in abatement, 681. 
in default of defendant, 801. 
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DAMAGES— Continued. . 
exemplary, recoverable in trespass when, 114. 

rov^rifnomu 1 ^ malldou. prosecution, 20.,. 

recover, in declaration for false impris- 
onment (Form 2V T 0 . 187), 590, note, 
measure of. in action of assumpsit, 60. 
in assumpsit for extras, 73, note, 
in action of covenant, 98. 

in action of trespass, 114. 

^ when interest included in trespass or trover, 119. 

in action of trespass to land, 121. 

in action of trover. 152. 

in action of replevin, 179. 

in action on replevin bond, 182. 

in action for personal injuries, 216. 

in action for breach of promise, 218. 

in action on case for nuisance. 235. 

in action on attachment bond, 31 <. 

in recovery of mesne profits in ejectment, 2i9, ^80. 

£ action on appeal bond in forcible entry and detainer, 1219, 

compensation of attorney, 1274, 1275. 
mitigation of in replevin bond, 179, 181. 

in slander, 187. 
punitive, recoverable in trespass, when, 114. 
j unliquidated, not recoverable in "debt 90. 
" — not susceptible of garnishment, 360. 
cannot be subject of set-off, 370. 
vindictive, recoverable in trespass, when, 114. 
in action on replevin bond, 182. 
DAMAGE FEASANT: 

replevin for distress of cattle, 162. 
animals taken, plea in action for. 708. 
see "Distress" and "Cattle." 

DANGER: . . _ OOQ 

warning of. railroad crossing is of itself, 116. 

see "Notice," "Negligence," "Due Care" and "Diligence. 

DAY IN COURT: 

required to give jurisdiction, 426. 

DEATH: „ _„ 

caused by negligence, action on case for, in. 
who to recover damages for. 26. 
effect of. on plaintiffs in suit, 21. 

on defendants in action on contracts, 36. 
on defendants in action for torts, 42. 
of defendant in action of ejectment. 36. 

after personal service in attachment. 330. 
in mandamus, does not abate writ, 1113. 
of plaintiff in action for torts, effect of, 29. 
in ejectment, effect of. 261, 266. 

plea in abatement for. 657. , mo* nntP 

of trial judge, signing bill of exceptions in case of, 102o. note, 
suggestion of. of plaintiff, 21. 

of defendant, in action on contract, 36. 
in attachment, 330. 
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DEATH — Con tinned. 

suggestion of. in action of ejectment, 266, 267. 
In certiorari, 407. 
general rules and form, 759. 
of wrongdoer, effect on tort cases, 46. 

by wrongful act, who to sue for damages occasioned by, 26, 29 

action on the case for, 227. 

who liable for, 42. 
limit of damages recoverable for, 42. 

see "Negligence" and "Suggestion of Death." 

DEBAUCHING PLAINTIFF'S DAUGHTER: 
declaration for, in trespass (Form No. 191), 590. 
see "Seduction" and "Trespass." 

DEBT: 

action of, how classified, 50. 
generally. 88. 

when preferable to assumpsit, 55. 

when proper remedy to. recover fine, etc., 87. 

disadvantage of, 88. 

when the proper remedy. 89. 

will lie on forfeiture, though scira facias prescribed, 89. 

when not the proper remedy, 90. 

by and against executors, etc., 91. 

on bond, generally, 92. 

to recover forfeiture or penalty, 93. 

the recovery, 94. 

concurrent remedy with covenant, when, 96. 
covenant preferable to, when, 97. 
contrasted with account. 99. 
and assumpsit, difference between, 54. 
contrasted, 88. 

when concurrent remedies, 88. 
distinction between declaration, 503. 
on bond of indemnity, plea in action of (Farm No. 339), 710. 

form of averment of. in special plea or notice with general issue 
(No. 339), 710. 

declaration in. common counts, statement of cause of action, 553- 
the inducement, 554. 
averment of consideration, 555. 
averment of time, 556. 
profert of specialty need not be made, 557. 
stating contract itself, 558. 

averment of performance or readiness to perform, 559. 

the breach, 560. 

on a statute. 561. 

on statute, conclusion of. 562. 

breach, assignment of (Forms Nos. 1',2-V,3), 563. 

allegations of damages (Form No. lJ f / f ), 566. 

on common counts (Form No. l f /5). 565. 

on special counts, on common bond (Forms Nos. 146-151), 566. 

on indemnity bonds, penal bonds (Forms Nos. 152 156), 567. 

on judgment (Forms Nos. 157-15H), 568. 

on a recognizance (Form No. 159), 569. 

on licensed bond for use. etc. (Fonn No. 160), 570. 

on statute for penalty or forfeiture (Form No. 161), 571. 
form of, on bond, assignee of an assignee of obligee against 
obligor (_Yo. 151), 566. 
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DE ^a^t«fom of, on bond, surviving obligee against surviving 
obligor (No. 150), 566. 
on several bonds (No. 149), 566. 
on bond assigned (No. m), 566. 
on money bond, setting out condition (No. W), 566. 
on common money bond (No. U6), 56b. . 
on bond of indemnity to secure fidelity of employe (No. 152), 
567. 

on appeal bond (No. 153) 567. ... m7 

on bond of executor, etc., by distributee (No. 15$, 567. 
on sheriff's bond (No. 155), 567. 
on replevin bond (No. 156), 567. 
on a judgment (No. 157) 568. 

on a judgment of justice of the peace (2Vo. lo8), 568. 

on bail bond (No. 159), 569. ^ 570 

on license bond, for use of person injured, etc. (A o. 570. 

on a statute, for penalty or forfeiture (No. ^> f 1 - 
nlea in general issue, what may be shown under, W6. 
special'pfeas in, or notice with general issue, when required, 703. 
judgment in, form of, 993, note, 
on bond, form of, 993, note. 

see "Action of Debt" and "Declaration." 

DECEIT: ^ 
money paid because of, recovered in assumpsit, w. 
assumpsit to recover, money paid because of, 69. 
when contract may be rescinded for, 71. 
ground for trover, when, 144. 

in sale of horse, declaration in case for Form Ao. 289), 60o. 
< in selling goods, declaration in case tor (Farm No 2 ^605. 
declaration in case for, for deceit in exchange of horses (Form No. 

oj,2) 605 r 
and"fraud, declaration for (Forms Nos. 239-2.',3), 605. 

see also "Fraud." 

DECLARATION IN ACTION OF ACCOUNT: 
not required to be formal, 106. 

generally (Forms Nos. 180-183), 581. yQm km 

form of, tenant in common against co-tenant (Form Ao «58L 
not averring relation of tenants in common (Ao. 131), oai. 
partner against partner (No. 182), 581. 
against "custodian" to account (Ao. 183), 581. 
see "Account." 
DECLARATION IN ACTION OF ASSUMPSIT: 
generally, 503. - 

how distinguished from debt, 503. 

common counts, generally, 504. 

common count sufficient, when, 504. 

special count required, when, 504. 

to recover rent, 510. 

common counts, indebitatus count, 505. 

form of indebitans count (No. Jfl), 506. 

quantum meruit count, 507. 

quantum meruit count, form of (No. J t 2), 50 <. 

quantum vale bant count (Form No. Jf3), 508. 

"Account Stated," 509. AIfft|1 . Ma i n 510. 

common counts, statement of causes of action recoverable in, 010. 
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DECLARATION IN ACTION OF ASSUMPSIT rw,™w 
common counts, goods sold and dSe^ 510^' 
for crops sold to the defendant (III), 510 
for fixtures (IV), 510. 
for real estate sold and conveyed (V), 510 
for labor and services (VI), 510 

l ^i? T and 1 service s of horses and carriages, etc., (Via) 510 
for labor and material (VII), 510 ' 
for money lent (VIII), 510. 
for money paid to defendants' use (IX), 510 
for money had and received (X), 510 
for interest (XI), 510. 
for use and occupation (XII), 510 
for board and lodging (XIII), 510. 
for hire of horses and carriages (XIV), 510 
for pasturage, etc. (XV), 510. 

for boarding, stabling horses, cattle, etc. (XVI) 510 

for necessaries (XVII), 510. 

for physicians' bill (XVIII), 510. 

for attorneys' fees (XIX), 510. 

for wages and salary (XX), 510. 

for warehouse room, storage, etc. (XX/), 510 

for dockage of ships and vessels (XXII), 510. 

for freight or carriage of goods by land (XX///), 510. 

for freight or carriage of goods by water (XXIV), 510. 

rreight and goods form another (XXV), 510 

consolidated, 511. 
by surviving partner (Form No. J f 7), 513. 

on promise to him to pay debts due the firm before death of 
the member (Form No. J f 8), 513. 
^ aiD 513 SUrviving P flrtner on promise of both (Form No. J f 9), 

on his promise, after death of his partner (Form No. 50), 513. 
Dy an executor on promise to testator (Form No. 51), 513. 

on promise as such (Form No. 52), 513. 

on promise to testator (Form No. 53), 513. 

on promise to him as such (Form No. 5J f ), 513. 
by administer on promise to intestate (Form No. 55), 513. 

513 g det>t t0 intestate and P romis « to plaintiff (Form No. 56), 

on cause of action arising after death of intestate (Form 
No. 57), 513. 

against an administrator on promise by intestate (Form No. 58), 
513. 

laying debt from intestate and promise by administrator 

(Form No. 59), 513. 
on cause of action arising after death of intestate (Form 
No. 60), 513. 
special counts when required. 514. 
six points to be observer, 514. 
the "inducement" 515. 
the "consideration," 516. 
the "promise," 517. 
necessary averments generally, 518. 
• averment of notice. 519. 
averment of request. 520. 
averment of breach, 521. 
averment of two breaches, 522. 
109 
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DECLARATION IN ACTION OF ASSUMPSIT-Cw«n««f. 
spe^counts, form of assigning the breach, 523. 
averment of damages, 524. 
joinder of, 525. 

~ ssSttsw? a> .■*»•»"»« "» ■«* u ™ " 

and not delivering up remainder (No. jW. WW. delivedng , 
for selling part under price, not accounting, not delivering, 

&g ^oZra^^nt, a warehouseman for not forwarding 

forfact 8 of1are^a^ as directed (*<, 66) 526. 

on impl ^ed promise that he had authority to sen ete .(No 67), o-6. 

against Del Credere agent on his guaranty (No. 58), 5^. 

011 Madron plrof submission, time for making prolonged (No. 

against" bailed" for reward, not using due care and for not re- 
turning goods (No. 71), 528. receiving goods, etc. 

by common carrier against consignee for not receiving gu 

Wo. 72), 529. „ , 

for gross neglect and loss of goods (No. 73), 
for carelessness and delay in dehvery (No 74), 529. 
of passengers for negligent injury, etc. (No ,5), 529 
on a guaranty, of price of goods to be supplied to a third per 
(No. 76, 77), 530. 
of house rent (No. 78), 530. miming to defendant 

of debt of third person consideration, running iu 
(No. 79), 530. m 
against hirer of goods for carelessness (tfo SO), Ml. 
for non-payment of vent, lease under seal 82) , 5 32. 

no-ainst tenant, for not keeping premises m repmi . \- 
aga for no^ng premise* in ^^^SSTZ 2*2?" 
of farm, for not cultivating according to tnc cus 

for b£&tatf promise of »"i»f™^^.' 8^533. 

%«^J^SS^J%^ recover, of 
offender (No. 89), 535. „p«»ntine (No. 90), 536. 

for goods sold at market price, vendee not accep^ng («o. 
for timber sold and not taken away '(No. 91), Mb. t|me 
for article taken on trial to be returned or paid for at 

againsi vendS^f or not deUve^g 536 rGasonaDle 

for not delivering goods at particular place >viw 

time (No. 95), 536. ^rnmired others at 

for non-delivery of goods whereby plaintiff procurea 

higher price (No. 96), 536 unsatisfactory (No. 

for sum deposited to be returned if goods unsansi 



for hire of warehouse room (Form No 99) 538. 
for breach of warranty, of horse ^% 100 ^ 1 ? 6 % Q 
that goods equal sample (Form No. 101). 
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on special count, on warranty, that goods were fit for nnr 
pose intended (No. 102), 539. PUr " 
of horse in exchange (No. 103), 539 
' nn E!!!, t0 P ! y d j ffereil <* in exchange of homes (No. 104), 540 

o°n r ^^ work 541. 

for doctor's bill (No. 108), 543. 
on fire Insurance policy (Nos. 109-110), 544. 
on life insurance policy (No. Ill), 544. 
on promissory note, payee against maker (No. 112), 545 
indorsee against maker (No. 113), 545. 

second (or subsequent) indorsee against maker (No. Ilk) 545 

indorsee against payee or other indorser (No. 115), 545 

holder against maker and indorser (No. 116), 545 

Pay 545 G at a particular plaee » P ft y ee against maker (No. 117), 

payable in installments, all due (No. 118), 545 

payable in installments, not all due (No. 119). 545 

payable to bearer (No. 120), 545. 

surviving payee against maker (No. 121), 545 

°* XicmA a ^: n i^: ir bIe ,n tra<Je - time and place not 

payable in trade, time and place specified (No. 122, second 
form), 545. 

payable in trade, price, time and place agreed upon (No. 122, 
thtrd form), 545. ~ ' 

011 hi 123) |^5 Change ' drawer ' teing payee, against acceptor (No. 
drawer, not being payee, against acceptor (No. 124), 545. 
payee, not being drawer, against acceptor (No. 125), 545. 
indorsee against maker (No. 126), 545. 
payee against drawer for non-acceptance (No. 127), 545. 
Indorsee against drawer for non-acceptance (No. 128), 545. 
indorsee against indorser for non-acceptance (No. 129), 545. 
indorsee against drawer for default in payment by drawee 
(No. 130), 545. 

indorsee against indorser for default of drawee (No. 131), 545. 

holder against drawer and indorser (No. 132), 545. 

indorsee against drawer, bill drawn and accepted, payable 

at particular place (No. 133), 545. 
drawer against acceptor on condition (No. 134), 545. 
against drawer, default of payment, drawee not found (No. 
135), 545. 

indorser against drawer where drawer is dead (No. 136), 545. 
indorser against drawer where presentment waived (No. 137), 
545. 

executor of indorser against drawer (No. 138), 545, note, 
executor of drawer on promise to testator (No. 138), 545. 
executor of drawer against acceptor on promise to plaintiff 
as executor (No. 139), 545. 
copy of instrument in writing or account sued on (No. 46), 512. 
see "Assumpsit" and "Form." 

DECLARATION IN ACTION OF ATTACHMENT: 
generally, 621. 
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TOVLARATION IN ACTION OF ATTACHMENT— Contintted. 
judgment in excess of addamnum clause, remittitur, 347. 
in aid, 350, note. 

see "Attachment." 

DECLARATION IN ACTION OF "CASE:" 
general rules, 582. 
form of, by agents, 595. 

against bailee, for negligence (Ao. 208), 5yt \ fV m) 596 . 

without reward for negligence and (Ao. W), 

for immoderately driving horse {No. M0 >; j"*, v#1 911) 597 
for negligent driving against plaintiffs <» 1 ^.<^ft 0 j 
by employer against employee for careless driving (Ao. aw, 

by owner ofvessel against captain for negligence in care of goods 

^%^J2^. ^ land for negligence M^l), 598 
for negligently unloading goods {No. 215), 5»». 
V against inn keeper for loss of chattel ^ acr <*s 

against railroad company, negligence in running train a 

highway {No. 217), 599. rv 21g) 599. 

by administrator, for negligence, causing death {No. 218), ^ 
for not ringing bell, etc. {No. 219), 599. 
for negligence regarding escape of fire {No. 220), 5«y. 
for not fencing road {No. 221), 599. 
for not maintaining cattle guards (Ao. ss*), »»■ 
for injury to passenger {No. 223), 599. 

" for S£^i™ bank and injuring plaintiffs wall {No. WU «* 
for obstructing street {No. 228, - fi00 

for injury to intoxicated person ^° f30), ^ou. 
for negligence in kindling fire ^o-J32), 602. 
regarding partition fence {No. 233), 602. 
for keeping ferocious dog {No. 23 j), 6Q3. ^ 
for keeping dog accustomed to bite sheep, etc. (A 0. fc^ w 
for injury to plaintiff by defendant's bull (tfo. 236). «»• 
for shooting dog {No. 237), 603. 
V on warranty {No. 238), 604. 
\ for fraud in sale of horse {No. 239), 605. 

in selling goods {No. 2*0), 605. d (yo> jjj), 

for selling unmerchantable goods deceitfully packed w 
605. 

for deceit in horse trade {No. 242), 605. 

for misrepresentation of person's honesty (Ao. 2&h w» 

for criminal conversation (Ao. 2i'/), 606. 

for enticing away wife, etc. {Nos. WfW^ 606. ^ 
for malicious prosecution and false ^Prisonment (ao. 
for maliciously causing arrest Aos. 2^' W L, 
for malicious prosecution of civil case (Ao. 250), 607. 
for enticing away workman (Ao. WW- 

against physician for negligence (tfo. 253), £ A "- ,,- 25 j )} 610. 
afainst attorney, for negligence in examining titte (Ao. 

for negligence in defending case (Ao. 255), 610. 
for waste by injuring premises, etc. (Ao. 256), en. 

in cutting trees, etc. (Ao. 256), .611. 
against officer for false return {No. 258), bi^. 
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against ^common carrier, against sheriff, for not levying (No. 

for not taking sufficient bond in replevin (No. 260) 612 
for excessive levy (No. 261), 612. 
for negligence in running foul of vessel (No. 262), 613 
in running down vessel (No. 263), 613. 

aga etc.^^o ea ^]) >a 6 t l3 WDer ° auSing dan S epous swell in river, 
for untying boat, etc. (No. 265), 613. 

against warehousemen for not forwarding goods (No. 266), 614 
ror diverting water course (Nos. 267-268), 615 
for overflowing meadow (No. 269), 615. 

against commissioners of highways for overflowing land by 

Qitcn (No. 270), 615. 
for obstructing, public way by vessel (No. 271), 616 

private way (No. 272), 616. 

window lights (No. 273), 616. 
for neglecting to produce papers (No. 27 A), 617. 
for libel, general form (No. 275), 618. 

dir< 618 y Chargiug offense - not requiring inducement (No. 275), 

n0t 618 eCtIy Charging offense — requiring inducement (No. 276), 

not directly charging plaintiff with perjury-requiring in- 
ducement (No. 277), 618. * 6 
averment of special damages (No. 278), 618. 
contained in letter from employer (No. 279), 618. 
published in newspaper (No. 280), 618. 
in letter intimating insolvency (No. 281), 618. 
ror sla nder-directly charging offense—not requiring inducement 
(A/o. 282), 619. 

not directly charging offense— requiring inducement (No. 283), 
619. 

by accusation of false swearing (No. 284), 619 

of school mistress (No. 285). 619. 

in charging want of chastity (No. 286), 619. 
i regarding profession (No. 287). 619. 
Vi imputing dishonesty (No. 288-289). 618. 

Imputing insolvency (No. 290), 619. 

in foreign language (No. 291), 619. 

see "Case" and "Trespass on the Case." 

DECLARATION IN ACTION OF COVENANT: 
generally. 572. 

conclusion of (Form No. 162), 573. 

form of, devisee against leasee, for rent, etc. (No. 168), 575. 

special count on contract to purchase land (Nos. 169-170), 576. 

oy heir of lessor against lessee, for rent etc. (No. 167). 575. 

on land contract, against vendor for not conveving (No. 169) 576 

for purchase money (No. 170), 576. 
far breach of warranty (Forms Nos. 171-176), 577. 

grantee against grantor (Form No. 171), 577. 

assio-noe of grantee against previous grantor (Form No. 

grantee against grantor, in deed of conveyance (Form No 
173), 577. 

devisee of grantee against, grantor (Form No. 17/,), 577. 
of quantity of land (Form No. 175), 577. 
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grantee against heir or ^^JF*™* 0 ' 176) ' 57 
against incumbrances (form No. Ii7), 5f». 
for quiet enjoyment (Form tfo. JJJ). J>™ 
for seizin and power to convey (Form No. 179), 580. 

the conclusion (Form No. iffS), 573. 

averment of damages (Form No. 163), 574. 

on leases (Forms Nos. m-168), 575. 

form of by lessor against lessee for rent (No.lb4), ~ n75 

form or, oy ies * for removing fixtures (ATo tf®, 575. 

by lessor against assignee of lessee for rent (No. 166), 575. 

see "Covenant" and "Form." 

DECLARATION IN ACTION OF "DEBT:" 

common counts, statement of cause of action, 5od. 
the inducement, 554. 
averment of consideration, 555. 
averment of time, 556. 

profert of specialty need not be made, 5&f. 

stating contract itself, 558. kkq 

averment of performance or readiness to perform, ODy. 

the breach, 560. 

on a statue, 561. 

conclusion of, 562. *, n *, 0 \ k*q 

breach, assignment of (Form Nos. W-tW* 5 * 56 - 

allegation of damages (Form No. W), 5b4. 

on the common counts (Form No. 145), 5b& - yJjn 566 

on special count, on common bond (Forms Nos. 146-151), 5bt>. 
form of, on bond assigned (No. 148), o6b. 

on several bonds (No. 149), 566. /v n /cm 566. 

surviving obligee against surviving obligor (Jo. is J£ ^ 
assignee of an assignee of obligee against obligor (No. iw, 

on indemnity bonds, penal bonds ^ 
to secure fidelity of employee (Form No. 152), 50 (■ 
on anneal bond (Form No. 153), 567. , 
bond of^xecutors, etc., by distributee (Form No. 154), 567. 
on sheriff's bond (Form No. 155), 567. 
on replevin bond (Form No. 156), 567. 

on a judgment (Form No. 157), 568. 

of a justice of the peace (Form No. 158), 5b8. 

on bail bond (Form No. 159), 569. 

on a recognizance (From No. 159), 5b9. 

on license bond, for use, etc. (Form *\1 60 >>»% 0 
for use of person injured, etc. (Form No. 160), 5.0 

on statue for penalty or forfeiture (Form No. 161), 571. 
see "Debt" and "Form." 

DECLARATION IN ACTION OF EJECTMENT: 
rules regarding, 620. 
must aver time of possession, 484. 

see "Ejectment" and "Form." 

DECLARATION IN ACTION OF REPLEVIN: 
general rules, 177, 582. 
form of (No. 203), 593. 

see "Replevin" and "Form." 
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DECLARATION IN ACTION OF TRESPASS' 
generally, 582. 

quare clausum fregit, possession necessary to support, 114 

quare clausum fregit, must describe abuttals, 486 

for injury to animals, 116. 

for cutting trees, 124. 

use of "continuendo" in, 592, note. 

form of, for assault and battery (No. 184), 590. 

for assault with firearm, wounding, etc. (No. 185), 590 

for riding or driving, against plaintiff (No. 186), 590 

for false imprisonment (No. 187), 590. 

for criminal conversation (No. 188), 590. 

for assault upon plaintiff's wife (No. 189), 590 

by husband and wife, for assault upon the latter (No. 190), 590 

for debauching plaintiff's daughter (No. 191), 590 

for goods taken and carried away (No. 192), 591. 

against ofl3cer for seizing exempt property (No. 193), 591 

for chasing sheep (No. 19/,), 591. 

for shooting dog (No. 195), 591. 

for running vehicle against plaintiff's horse (No. 196) 591 

for running vehicle against plaintiff's vehicle and injuring 

plaintiff and vehicle (No. 197), 591. J ^ 

for cutting rope and loosening boat (No. 198), 591. 
for injury to real property (Nos. 199-200), 592. 
for injury to dwelling and goods (No. 199), 592. 
for expulsion from house (No. 200), 592. 
quare clausum fregit, stating many injuries (No. 201), 592 

592 Fmg UP railroad and makin ff another across same (No. 202) t 

see "Trespass" and "Form." 

DECLARATION IN ACTION OF TROVER: 
generally, 582. 
averment of "finding," 136. 
form of (No. 204), 594. 

by executor for conversion after testator's death (No. 207), 594. 
by executor for conversion in testator's lifetime (No. 206), 594. 
see "Forms" and "Trover." 

DECLARATION, AD DAMNUM CLAUSE IN: 
effect on judgment in attachment, 347. 
amendment of, 487. 
controls recovery, 524. 
increased after verdict, 524. 

see "Form of Declaration" and "Damages." 

DECLARATION. AFFIDAVIT OF CLAIM: 
to be filed with, 550. 

see "Demand" and "Anldavit." 

DECLARATION AGAINST AGENT: 

in assumpsit, for not accounting for goods, etc., entrusted to him to 
sell (Form No. 61), 526. 
for not using due care in selling goods (Form No. 62), 526. 
for not obeying orders In selling goods (Form No. 63), 526. 
against forwarding agent, in assumpsit for selling part below price, 
not delivering, not accounting, etc. (Form No. 64), 526. 
a warehouse man for not forwarding, etc. (Form No. 65), 526. 
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DECLARATION AGAINST AGENT — Continued. 

against forwarding agent for lack of care, not forwarding 

as directed, etc. (Form No. 66), 526. 
on implied promise that he had authority to sell, etc. (Form No. 67), 
526. 

against Del Credere agent in assumpsit on his guaranty (Form No. 68), 
526. 

see "Agent," "Assumpsit" and "Form." 

DECLARATION AGAINST ATTORNEY: 
generally, 1269, note. 

in case, for negligence in examining title (Form No. 25k), 610. 
for negligence in defending case (Form No. 255), 610. 
see "Attorneys at Law" and "Negligence." 

DECLARATION AGAINST BAILEE: 

in case, for negligence (Form No. 208), 596. 

without reward for negligence and non-delivery (Form No. 209), 
596. 

for immoderately driving a horse (Form No. 210), 596. 
see "Bailees," "Common Carries" and "Forms." 

DECLARATION AGAINST CAPTAIN OF VESSEL: 
case, for negligence in care of goods (Form No. 213), 598. 
see "Negligence," "Ships," etc. 

DECLARATION AGAINST COMMON CARRIER: 

in assumpsit, for gross neglect and loss of goods (Form No. 73), 529. 
for carelessness and delay in delivery (Form No. 7!t), 529. 
of passengers for negligent injury, etc. (Form No. 75), 529. 
in case, for negligence (Fonns Nos. 213-216), 598. 
see "Common Carriers." 

DECLARATION AGAINST CO-TENANT: 

by tenant In common, "account" (Farm No. 180), 581. 
see "Tenants in Common" and "Partners." 

DECLARATION AGAINST "CUSTODIAN:" 

in "account," to account for goods (Form No. 183), 581. 
see "Action of Account" and "Forms." 

DECLARATION AGAINST HIRER OF GOODS: 
in assumpsit for carelessness (Form No. 80), 531. 
see "Bailees" and "Assumpsit." 

DECLARATION AGAINST INN KEEPER: 

in case, for loss of chattel (F.orm No. 216), 598. 
see "Inn Keepers" and "Negligence." 

DECLARATION AGAINST OFFICER: 

for seizing exempt property (Form No. 193), 591. 
see "Sheriffs. "Trespass" and "Forms." 

DECLARATION AGAINST PARTNER: 

in account, by partner (Form No. 182). 581. 
see "Partners'* and "Forms." 
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DECLARATION AGAINST PHYSICIAN: 
in case, for negligence (Form No. 258), 610. 

see "Assumpsit," "Case" and "Forms." 

DECLARATION AGAINST RAILROAD: 
for killing animals, 231, note. 

in case, for negligence in running train across highway (Form No. 
211), 599. 

• by a !j ministrator f °r negligence, causing death (Form No. 218), 
599. 

for not ringing bell, etc. (Form No. 219), 599. 

for negligence regarding escape of fire (Form No. 220), 599. 

for not fencing road (Form No. 221), 599. 

for not maintaining cattle guards (Form No. 222), 599. 

for injury to passengers (Form No. 223), 599. 

for injury to person (No. 224), 599. 

see "Negligence," "Trespass" and "Forms." 

DECLARATION AGAINST SHERIFF: 

In case, for false return (Form No. 258), 612. 
for not levying (Form No. 259), 612. 

for not taking sufficient bond in replevin (Form No. 260), 612. 
for making excessive levy, etc. (Form No. 261), 612. 
see "Officer," "Sheriff" and "Trespass." 

DECLARATION AGAINST STEAMBOAT OWNER: 

for causing dangerous swell in river, etc., case (Form No. 264), 613. 
see "Ships," "Negligence" and "Forms." 

DECLARATION AGAINST TENANT: 

in assumpsit, for non-payment of rent, lease under seal (Form No. 81), 
532. 

for not keeping premises in repair (Form No. 82), 532. 
for not using premises in tenant-like manner (Form No. 83), 532. 
for not cultivating according to the custom (Form No. 84), 532. 
in case, for waste in cutting trees (Form No 256), 611. 

see "Landlord and Tenant," "Assumpsit," "Covenant," 
"Lease" and "Forms." 

DECLARATION AGAINST VENDEE: 

in assumpsit for goods sold at market price, not accepted (Form No. 
90), 536. 

see "Sale," "Assumpsit" and "Forms." 

DECLARATION AGAINST VENDOR: 

In assumpsit, for not delivering (Forms Nos. 93-94), 536. 

for not delivering goods at a particular place in a reasonable 

time (Form No. 95), 536. 
for non-delivery of goods whereby plaintiff procured others at 

higher price (Form No. 96), 536. 
for sum deposited to be returned if goods unsatisfactory (Form 
No. 97), 536. 
see "Sale," "Assumpsit" and "Forms." 

DECLARATION AGAINST VESSEL OWNER: 

for running down plaintiff's boat, case (Form* Nos. 262-263), 613. 
in case for obstructing public way (Form No. 271), 616. 
see "Negligence" and "Ships." 
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DECLARATION AGAINST WAREHOUSEMAN: 
Iii case for not forwarding goods (Form No. 266), 614. 
see "Warehouseman" and "Negligence." 

DECLARATION, AMENDMENT OF: 

in matter of substance when allowed, 487. 
as to names of defendants when allowed, 487. 
for variance, when to be made, 487. 
for failing to allege representative capacity, 51.J, note, 
rules relating to, 741. 
new plea after, 746. 
in distress for rent, 1226. 
see "Amendments." 

DECLARATION, AVERMENTS OF: 
to recover penalty, 85. 
of "Breach" in debt, 553. 
sufficient when, 481. 
must not aver conclusions, 482. 
aEuttals must be averred, 486. 
determine form of action, 487, 503. 
certainty required in, 487. 

damage in, illustrated, 489. ^ M *no 

statement of contract, either in terms or substance, olM. 
when must be sustained by proof, 516. 
must support proof to be offered, 525. 

place in, necessity for, 526, note. t 

demand on written instrument, etc. (Form No. 122), 545, note. 

of "Consideration," in a promissory "note," payable in other tnan 

money (Form No. 122), 545, note. y 
notice to defendant in suit on bill of exchange (Fowl Ao. 2>- *». 

of presentment of bill of exchange (Forms Nos. 12h, 128), 545, note, 
in action for torts, 583. 

of plaintiff's right or interest, 584. 

of plaintiff's right or interest in subject matter, 584. 

of duty of defendant, 585. 

of injury, when immediate, 586. 

of injury, when consequent, 587. 

of damages, 589. 
lor trover, what necessary. 594. 
on the case, 595. 

"crim. con." of intercourse, 606, note, 
special damages in, for libel (Form No. ™), 618. 
of publication of libel necessary (Form. No. 277), 618, note, 
see "Averments," "Forms," and "Requisites." 

DECLARATION, "BODY OF:" 
illustrated, 489. 
necessary elements of, 502. 

how construed, 502. 

on specialty contract, 554. 

DECLARATION, BACKING: 
rule governing, 547. 

DECLARATION, BREACH: 
illustrated, 489. 

see "Requisites" and "Forms." 
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DECLARATION BY AGENTS: 

forms of, in trespass on the case, 595. 

see "Agents," "Trespass," "Case," "Forms." 

DECLARATION BY BAILEES: 

forms of, in action on the case, 595. 
see "Bailees" and "Forms." 

, DECLARATION, BY BANK: 
form of commencement, 498. 

see "Banks," "National Banks," and "Forms." 

DECLARATION BY COMMON CARRIER: 

against consignee for not receiving goods, etc. {Form No. 72), 529. 
see "Common Carrier" and "Forms." 

DECLARATION BY EXECUTOR, ETC.: 

in trover, for conversion after testator's death (Form No. 207), 594. 
for conversion in testator's life time (Form No. 206), 594. 
see "Executors," etc., "Forms." 

DECLARATION, CAUSE OF ACTION: 
must be avered in, 486. 

see "Action" and "Cause of Action." 

DECLARATION, COMMENCEMENT OF: 
illustrated, 489. 

what it contains, generally, 494. 
must name parties to the suit, 495. 
in case, 595. 

statement of manner in which defendant brought into court may 

now be "omitted, 496. 
recital of form of action, 497. 
where public officer a party, 499. 
in suits begun by capias, 500. 

how character in which defendant is sued should be stated, 501. 
see "Commencement" and "Form." 

DECLARATION, COMMON COUNTS IN: 
assumpsit, when will lie, 62. 
when sufficient, 503. 
against municipal corporations, 504. 
the indebitatus count, for what available, 505. 
founded on promise to pay money, 505. 
must aver express promise, 505. 
the quantum valebant count, 508. 
"account stated," 509. 
will not lie to recover rent, 510. 
statement of causes of action recoverable in, 510. 
for goods sold and delivered (J), 510. 
for goods bargained and sold (II), 510. 
ror crops sold to the defendant (III), 510. 
for fixtures (IV), 510. 
for real estate sold and conveyed (V), 510. 
for labor and services (VI), 510. 

for labor and services of horses, carriages, etc. (Via), 510. 

for labor and material (VII), 510. 

for money lent (VIII), 510. 

for money paid to defendant's use (IX), 510. 
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• DECLARATION, COMMON COUNTS IN — Continued. 
for money had and received (X), 510. 
for interest (XI), 510. 
for use and occupation {XII), 510. 
for board and lodging (XIII), 510. 
for hire of horses, carriages, etc. (XIV), 510. 
for pasturage, etc. (XV), 510. 

for boarding and stabling horses, cattle, etc. (XVI), 510. 

for necessaries (XVII), 510. 

for physician's bills (XVIII), 510. 

for attorney's fees (XIX), 510. 

for wages and salary (XX), 510: 

for warehouseroom, storage, etc. (XXI), 510. 

for dockage of ships and vessels (XXII), 510. 

for freight or carriage of goods by land (XXIII), 510. 

for freight or carriage of goods by water (XXIV), 510. 

freight of goods another form (XXV), 510. 

consolidated, 511. 

in form of debt, 552. 

in debt (Form No. 1J,5), 565. 

see "Common Counts," "Counts" and "Forms." 

DECLARATION, CONCLUSION OF: 
illustrated, 489. 

f see "Conclusion" and "Form." 

DECLARATION, CONSIDERATION IN: 
illustrated, 489. 
necessity for, 516. 

see "Consideration" and "Form." 

DECLARATION, CONSTRUCTION OF: — 
most strongly against pleader, 85. 

see "Construction" and "Pleadings." 

DECLARATION, COPY OF INSTRUMENT ON ACCOUNT SUED ON: 
rule governing, 546. 
must be attached to declaration, 546. 

see "Copy" and "Written Instrument." 

DECLARATION, COUNTS MAY BE ADDED: 
to at any time before judgment, 502-525. 

DECLARATION, DEFINITION OF: 
and rule governing, 477. 
see "Definition." 

DECLARATION, DEFECTS IN: 

cured by verdict, what will be, 487. 

see "Amendment" and "Verdict." 

DECLARATION, DEGREE OF PROOF: 
necessary to sustain, 818. 

see "Proof" and "Pleading." 

DECLARATION, DEMURRER TO: 
for insufliciency, 482. 
for error in statement of time, 484. 
when amendment allowed after, 487. 
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DECLARATION, DEMURRER TO-Continued. 

in common counts for not averring express promise, 505. 
for lack of averment of notice, 519. 
for misjoinder of causes of action, 525. 
because of misjoinder of counts, 525. 

when consideration not stated to promissory note payable in other 

than money (Form No. 122), 545, note, 
for not describing "close" in action for injury to land, 583. 
all or a part, 635, 636. 
"general" (Form No. 297), 637. 
"special" (Form No. 298), 637. 
in special cases, 637, notes, 
on which to make proof, 905. 

see "Counts," "Demurrer," "Election of Counts" and "Proof." 

DECLARATION, PILING: 
nunc pro tune, 548. 
when to be filed, 548. 
default of, continuance, costs, 549. 

DECLARATION FOR ARTICLE TAKEN ON TRIAL: 

to be returned or paid for at certain time (Form No. 92), 536. 
see "Sale," "Conditional Sale" and "Forms." 

DECLARATION, FOR ASSAULT AND BATTERY: 
in trespass (Form No. 184), 590. 

DECLARATION FOR ASSAULT WITH FIREARMS: 
trespass (Form No. 185), 590. 

DECLARATION FOR ASSAULT UPON WIFE: 
in trespass (Form No. 189), 590. 
trespass, suit of husband and wife (Form No. 190), 590. 
see "Assault and Battery," and "Trespass." 

DECLARATION FOR BREACH OF PROMISE OF MARRIAGE: 
on request, assumpsit (No. 85), 533. 

where defendant has married another person, assumpsit (No. 86), 5391 
in assumpsit within a reasonable time, no request made (Form No. 
87), 533. 

see "Breach of Promise" and "Marriage." 

DECLARATION FOR BREACH OF WARRANTY: 
of horse (Form No. 100), 539. 

In assumpsit, that goods equal samples (Form No. 101), 539. 
in covenant, for quiet Injoyment (Form No. 178), 579. 
of seizin and power to convey (Form No. 179), 580. 
see "Warranty" and "Covenant." 

DECLARATION FOR CHASING SHEEP: 
in trespass (Form No. 194), 591. 

see "Sheep," "Trespass" and "Forms." 

DECLARATION FOR CRIMINAL CONVERSATION: 
in case (Forms Nos. 244-246), 606. 
in trespass (Form No. 188), 590. 

see "Criminal Conversation" and "Trespass." 
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DECLARATION FOR CUTTING ROPE: 

and loosening boat, trespass (Form No. 198), 591. 
see "Trespass," "Forms" and "Ships." 

DECLARATION FOR DEBAUCHING PLAINTIFF'S DAUGHTER: 
trespass (Form No. 191), 590. 

see "Assault," "Seduction" and "Trespass." 

DECLARATION FOR DISCHARGE FROM SERVICE: 
before expiration of time, assumpsit (Form No. 88), 534. 
see "Master and Servant," and "Servant." 

DECLARATION FOR DIVERTING WATER COURSE: 
case (Forms Nos. 267-268), 615. 

see "Stream," "Trespass" and "Watercourse." 

DECLARATION FOR DOCTORS* BILL: 
in assumpsit (Form No. 108), 543. 

see "Physician" and "Professional Services." 

DECLARATION FOR ENTICING AWAY: 
wife, etc., case (Forms Nos. 245*246), 606. 
workman, case (Form No. 252), 609. 

see "Seduction," "Trespass" and "Crim. Con." 

DECLARATION FOR EXPULSION FROM HOUSE: 
trespass (Form No. 200), 592. 

see "Eviction," "Ejectment," "Trespass" and "Forms." 

DECLARATION FOR FALSE IMPRISONMENT: 
in trespass (Form No. 187), 590. 

see "False Imprisonment," "Trespass" and "Forms.' 

DECLARATION FOR FRAUD AND DECEIT: 
in sale of horse, case (Form No. 2S9), 605. 

In selling goods, case (Form No. 240), 605. /w „ v« 

for selling unmerchantable goods deceitfully packed (Form ao. 

24D, 605. ' 
in horse trade (Form No. 242), 605. */« «w 

for misrepresentation of person's honesty (Form No. 24s), wo. 

see "Deceit," "Fraud" and "Case." 

DECLARATION FOR GOODS SOLD AND DELIVERED: 
rule, 71. 

averment of consideration, 516, note, 
see "Sale" and "Goods." 
DECLARATION FOR GOODS TAKEN AND CARRIED AWAY: 
trespass (Form No. 192), 591. 

see "Goods and Trespass de bonis asportatis." 

DECLARATION FOR INJURY: 

to the person (Forms Nos. 184-191), 590. 

by intoxication (Form No. 230), 600. 

to personal propertv, trespass (Forms Nos. 192-198), 591. 

in case (Forms Nos. 232-233), 602. 
plaintiff, etc., by vehicle, trespass (Form No. 197), 591. 
to house and goods, trespass (Form No. 199), 592. 
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DECLARATION FOR INJURY— Continued. 
to real property (Forms Nos. 199-202), 592. 

to railroad for tearing up railroad and making another across same 

(Form No. 202), 592. 
to premises in case against tenant for waste (Form No. 257), 611. 
see "Negligence," "Trespass," "Land" and "Real Estate." 

DECLARATION, INSUFFICIENT: 

ground for demurrer, motion in arrest of judgment, or error, 
633, note. 

see "Demurrer," "Irregularity" and "Amendment." 

DECLARATION FOR KILLING HORSE: 
trespass (Form No. 196), 591. 

see "Trespass" and "Forms." 

DECLARATION FOR LIBEL: 
in case (Forms Nos. 275-281), 618. 
against corporation (Form No. 276), 618, note, 
see "Libel," "Slander" and "Forms." 

DECLARATION FOR MALICIOUS ARREST: 
in case (Forms Nos. 248-249), 607. 

see "Arrest" and "Malicious Prosecution." 

DECLARATION FOR MALICIOUS PROSECUTION: 
in case (Forms Nos. 247-250), 607. 

of civil case, trespass on the case (Form No. 250), 607. 
see "Malicious Prosecution" and "Forms." 

DECLARATION FOR MONEY LOST IN GAMING: 
declaration to recover (Form No. 204), 594, note, 
see "Wager" and "Assumpsit." 

DECLARATION FOR NEGLIGENCE: 
averment necessary, 481. 

in driving against plaintiffs carriage (Form No. 211), 597. 

in driving negligently against servant (Form No. 212), 597. 

against railroad companies (Forms Nos. 217-224), 599. 

against municipal corporations (Forms Nos. 229-230), 600. 

for digging bank, for injury to plaintiff's wall (Form No. 227). 600. 

in kindling fire, case (Form No. 232), 602. 

regarding animals, case (Forms Nos. 234-237), 603. 

regarding partition fence (Form No. 233), 60S. 

in keeping dog accustomed to bite sheep, etc. (Form, No. 234)- 603. 

for injury to plaintiff by defendant's bull (No. 236), 603. 

for act of officer (Forms Nos. 258-261), 612. 

in case, regarding boats and vessels (Forms Nos. 262-265), 613. 

against warehouseman for not forwarding (Form No. 266), 614. 
regarding water course (Forms Nos. 267-270), 615. 
for obstructing public way (Forms Nos. 271-272), 616. 
in producing papers, case (Form No. 274), 617. 
in practice of profession (Forms Nos. 253-255), 610. 
see "Negligence." 

DECLARATION FOR NOT REPAIRING: 
covenant (Form No. 165), 575. 

see "Repairs," "Covenant" and "Trespass." 
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DECLARATION FOR NUISANCE: 
in case {Form No. 231), 601. 
see "Nuisance." 

DECLARATION FOR OBSTRUCTION : 
to street, in case (Forma Nos. 228-229), 600, 
to private way, in case (Form No. 272), 616. 
to window lights, in case (Form No. 273), 616. 

see "Obstruction," "Trespass" and "Negligence." 

DECLARATION FOR OVERFLOW OF LAND: 

in case, against commissioners of highways (Form No. 207), o±o. 
for overflowing meadow, in case (Form No. 269), 615. 
see "Trespass." 

DECLARATION FOR PRICE OF STORAGE: 
in assumpsit (Form No. 99), 538. 
see "Storage." 

DECLARATION FOR REMOVING FIXTURES: 
covenant (Form No. 165), 575. 

see "Trespass," "Forms." 

DECLARATION FOR RENT: /T , „ 1Mgi 

In covenant, by lessor against assignee of lessee (Form No. lbb), 
575. 

by lessor against lessee (Form No. 164), 575. 
by heir of lessor against lessee (Form No. 167), »75. 
by devisee of lessor against lessee (Form No. 168), 575. 
averment of assignment of lease in, 575, note. 

see "Covenant," "Landlord and Tenant" and "Rent." 
DECLARATION FOR RIDING OR DRIVING AGAINST PLAIN- 
TIFF: 

trespass (Form No. 186), 590. 

see "Trespass," "Forms." 

DECLARATION FOR SEDUCTION: 
in case, form of (No. 251), 608. 

see "Seduction," "Trespass." 

DECLARATION FOR SHOOTING DOG: 
in trespass (Form No. 195), 591. 
in case (Form No. 237), 603. 

see "Dog," "Trespass," "Forms." 

DECLARATION FOR SLANDER: 
in case (Forms Nos. 282-291), 619. 
see "Slander," "Forms." 

DECLARATION FOR STOCK SUBSCRIPTIONS: 
(Form No. 98), 537. 

see "Corporation," "Stock." 

DECLARATION FOR TIMBER SOLD: 

and not taken away, assumpsit (Form No. 91), 536. 
see "Timber," "Trees," "Trespass." 



Digitized by Google 



INDEX. 1737 

[The references are to sections: Vol. I., §§ 1-787; Vol. IL, AS 788-1276.] 
DECLARATION FOR TORT- 
generally, 582. 

statement of matter or thing affected, 583. 

statement of plaintiff's right or interest in subject matter 584 

averment of defendant's duty or obligation, 5*5 ' ' 

averment of injury, when immediate, 586. 

averment of injury, when consequent, 587. 

variance between declaration and proof, 588 

averment of damages, 589. 

for injury to the person (Forms Xos. 184-191), 590 
for injury to personal property (Forms Nos. 192-198), 591 
replevin, generally (Fonn No. 203), 593. 
trover (Forms Nos. 204-201), 594. 
case, generally, 595. 

against bailee, case (Forms Xos. 208-210), 596. 

for negligent driving, case (Forms Nos. 211-212), 597 

against commou carriers for negligence, case (Forms Nos. 213-216), 

against railroad company for negligence, case (Forms Nos. 211-224), 

aga l?m ^^ ioipal col 'Poration for negligence, case (Forms Nos. 225- 

ZoU), bOO. 

for nuisance, case (Form Xo. 231), 601. 

for injury to personal property, case (Forms Nos. 232-233), 602 

ror negligence regarding animals, case (Fonns Nos. 234-237) 603 

upon warranty, case [Form Xo. 238), 604. 

fraud and deceit (Forms Xos. 239-243), 605. 

criminal conversation, case (Forms Xos. 244-246), 606. 

^ lic i ous P r °secution and false imprisonment (Forms Nos. 247- 

zoO), 607. 
for seduction (Form Xo. 251), 608. 
for enticing away a workman (Forms Xo. 252), 609. 
ror negligence in practice of profession (Forms Nos. 253-255), 610 
ror waste, case (Forms Xos. 256-257), 611. 
for negligence of officer (Forms Xos. 258-261), 612. 

* or * e 8 u 8 ence re £ ardin £ b °ats and vessels, case (Forms Nos. 262- 
265), hlS. 

for negligence of warehouseman {Form No. 266), 614. 
for negligence regarding water course, case (Forms Nos. 267-270), 
615. 

for obstructing highway (Forms Nos. 271-272), 616. 

flS eglect to l )roduce documents on notice, etc., case (Form No* 
274), 617. 

in case for libel (Forms Nos. 275-281), 618. 
for slander (Forms Xos. 282-291), 619. 
see "Forms" and "Torts." 

DECLARATION FOR UNTYING BOAT, ETC.: 
in case (Form Xo. 265), 613. 

see "Trespass," "Boats and Ships." 

DECLARATION FOR WASTE: 
in case (Form Xo. 265). 613. 

see "Waste" and "Trespass." 

DECLARATION. FORMAL PARTS: 
enumerated, 488. 

see "Requisites" and "Forms." 
110 
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DB Sfe^ TI t?^ Sennet by Plea of general issue. 09!. 
see "Form," etc. 

DECLARATION, FORM OF, IN "ACCOUXT." 
tenant in common against co-tenant (Ao. /.S0). .>S1. 
not averring relation of tenants in common L\o. /4>iK 
partner against partner (Ao. I82>, oSl. 
against custodian to account (Ao. JM). 

see "Action of Account" and "Form. 1 ' 

-DECLARATION, FORM OF, IN ASSUMPSIT:" 

illustrating tbe various parts model, 4SJ. dellver ed (/). 510. • 
in common counts, for goods, etc.. sold and deliveiea 
for goods bargained and sold (11), 510. 
for crops sold to defendant (III), 510. 
for fixtures (/V), 510. 
for real estate sold and conveyed ( T ), oio. 
for labor and services (17); 510. Q 
for labor and services of horses, carriages, etc. il /«>. oiu. 
for labor and material (17/), 510. 
for money lent (F/JI), 510. 
for money paid to defendant's use (IX), oiu. 
for money had and received (A). ol0. 
for interest (XI), 510. 
for use and occupation (XII), 510. 
for board and lodging [XIII), 510. 
for hire of horses, carriages, etc. (XI \ ), oiu. 
for pasturage, etc. (XV), 510. 10 
for boarding and stabling horses, cattle, etc. (X\ D. oiu. 
for necessaries (AX/7). 510. 
for physicians' bills (XV I II). 510. 
for attorney's fees (A7A'). 510. 
for wages and salary (XX). 510. 
for warehouseroom, storage, etc. (A A I). oiu. 
for dockage of ships and vessels (-YA'J). ^ . ri0 
for freight or carriage of goods, by land ( A A in ), oiu. 
for freight or carriage of goods by water (XXI \ ). oiu. 
consolidated (No. J/o). 512. dphr* due firm 

by a surviving partner on promise to him to pay debts aue n 

before death of member (Vo. .',«), 513. t . 
against surviving partner on his promise after death or ms y 

ner (A T o. 50). 513. 
by executor, on promise to testator i_Ao. ol). old. 

on promise by him as such <Ao. •>.?>. f*- rl « 
against an executor, on promise to testator <Ao. •>.?). old. 

on promise by him as such (A"o. oj), . old. 
by an administrator, on promise to inteirta^ oo^J 

laying debt to intestate and promise >to Pj a 5T), 
on cause of action arising after death of intestate 

againstTn administrator, on promise by ^^.S^p 
laving debt from intestate and promise by administrator 

on cause'of action arising after death of intestate (^ 
special "counts: against agent for not accounting for goods, etc., 
entrusted to him Ito sell Qfo. 61), 526. 
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" D ^n^om,nnn° N ' F .° RM ? F < IN ^MPSIT' -Continued. ' 

good 0 "^;. SST'SSS agent for uot using dlle care in selling * 

for not obeying orders in selling goods (No. 63), 526. 
tor selling part under price, not accounting, not delivering 
etc. {No. (!/,), 526. 

against forwarding agent, a warehouseman, for not forwarding 
goods, etc. [No. 65). 526. b 

for lack of care and not forwarding as directed (No. 66), 526 
afin Uc (A?w7)°°4" iPlied promise thnt he had authority to sell, 
against ih-1 mitre agent on his guaranty CVo. 68), 526 
itKkbitatus count on an award [No. 69), 527. 
011 m^ed^Vo^ submission, time for making pro- 

against bailee for reward, for not using due care in repairing 

etc., and not returning on request. (No. 71), 528. 

etc" OVo ™)' r ~% against cous| Snee for not receiving goods, 

against common carrier, for gross neglect and loss of goods 
(Ao. 73), 529. 

for carelessness and delay in delivery (No. 74), 529. 
of passengers for negligent injury, etc. (No. 75), 529. 
on a guaranty, of the price of goods to be supplied to a third 
person (Nos. 76-77), 530. 
of house rent (No. 78), 530. 

of debt of third person, consideration running to defendant 
(No. 7.9), 530. 

against hirer of goods, etc., for carelessness (No. 80), 531. 
against tenant, for non-payment of rent, lease under seal (No. 
81). 532. 

for not keeping premises in repair (No. 82), 532. 

for not using premises in tenant-like manner (No. 83), 532. 

of fjjnn, for not cultivating according to custom (No. 8J f ), 

• for breach of promise of marriage, on request (No. 85), 533. 

where defendant has married another person (No. 86). 533. 
within a reasonable time, no request made (No. 87), 533. 
for discharge from service before expiration of time (No. 88), 

i">34. 

to recover reward offered by advertisement for discovery of 

offender (No. 89), 535. 
for goods sold at market price, vendee not accepting (No. 90), • 

536. 

for timber sold and not taken away (No. 91), 536. 

for article taken on trial to be returned or paid for at certain 
time (Nik 92k 536. 

against vendor for not delivering (Nos. 93-9.fi, 536. 

for not delivering goods at particular place, within a reason- 
able time (Vo. .9.5). 536. 

for non-delivery of goods whereby plaintiff secured others at 
higher price (No. 96), 536. 

for sum deposited, to be returned if goods unsatisfactory (N r o. 
97). 536. 

on subscription for stock of corporation (No. 98), 537. 

for hire of warehouse room (.Vo. .9.9), 538. 

for breach of warranty ot horse (No. 100), 539. 

breach of warranty that goods equal sample (No. 101), 539. 
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* 'DECLARATION, FORM OF, IS f^^JgS^'flffor purpose 
in common counts, on warranty, that gooas weie 
intended (A'o. 102), 539. 
of horse in exchange (No. 103), 5<59. linr » PR (Vo i04), 

on promise to pay difference in exchange of horses (Ao. icw, 

on aiding contract, non-performance of part, negligence as to 
i^Sw^com^n, work (Ao. m 541. 
on corporation by-laws (No. 101), o4J. 
for doctor's bill (No. 1 OS), 543. 
on fire insurance policy (Ao*. 109 ;f 1( \^y^ 
on life insurance policy (Ao. Ill), *; v im 545 
on promissory note, payee against maker (Ao. 1U, 54D. 

indorsee against maker - ySo .113), , ( 0> j^), 

second (or subsequent) indorsee against maitei 

indorsee against payee or other MowKo^tS). ^ 
117) 545 

payable in installments, all due (No 118), 545. 
payable in installments, not all due (Ao. 119). Wo. 
payable to bearer (A 7 o. 120), 54o. 

on ^ff^"^^^ «- - 
p ay S r e 'r Se/ tte^nd piace specified <*o. m «~< 
pa/awfitftrade. price, time and place agreed upou (.Vo. I* 
/// /r<f form) ,545. . P(ipr) tor ( Vo. 

on bill of exchange, drawer, being payee, against acceptor 

dra^r,* nltbeing payee, against acceptor (Nr. .12*). 545 
pavee, not being drawer, against acceptor (Ao. 12o), 0*0. 
indorsee against maker (Ao. 126), •>*>• im 545. 

payee against drawer for non-acceptance ^%^ 7) '^%^ 
indo7se" g against drawer for non^cwtnn^ (»o. M , ^ 
indorsee against indorser for ^^^^irJriil). 545. 
indorsee against indorser for default by diawei .\* 
holder against drawer and indorser (Ao ^ ftt 
indorsee against drawer, bill drawn and acceptea, in .> 

particular place (A T o. 133). 54o. 
drawer against acceptor on condition j^jf'^'t found (tfo. 
against drawer, default of payment, drawee not tou 

indorsee gainst drawer where drawe e U, ^ dead ^ 1SJ. W 
indorsee against drawer where presented waived 

exe^or of drawer on promise to ^Movm.^^ 
executor of indorser against drawer (Ao. 13* . • plaln ti(r 
executor of drawer against acceptor on promise to P 

as executor (No. 139), 545. 
see "Assumpsit" and "Forms." 

DECLARATION. FORM OF, IN "CASE" 
by agents. 595. ^ 
against bailee for negligence (Ao. 2"s), ;>.m». 
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DECLARATION, FORM OF, IN -CASE" -Continued 

without reward, for negligence and non-delivery (No. 209) 596 
for immoderately driving horse t.Vo. 210). 596. 
for negligent driving against plaintiff's carriage (No. 211), 597. 
by employer against employe for careless driving (No. 212) 597 
by owner of vessel against captain for negligence in care of goods 
(Ao. 213). 598. 

against common carrier, by land for negligence (No. 214), 598. 

for negligently unloading goods (No. 21')), 598. 
against inn keeper, for loss of chattel (No. 216), 598. 
against railroad company, for negligence in running train across 
highway (No. 217), 599. 

by administrator for negligence, causing death (No. 21S) 599 

for not ringing bell, etc. {No. 210), 599. 

for negligence regarding escape of fire (No. 220), 599 

for not fencing road (No. 221). 599. 

for not maintaining cattle guards (No. 222). 599. 

for injury to passenger (No. 223), 599. 

for injury to person by collision (No. 224). 599. 

against municipal corporation for negligence regarding sidewalk 
(No. 225), 600. 

for digging away bank and injuring plaintiff's wall (No. 227), 600. 

for obstructing street (Nos. 22S-229), 600. 

for injury by intoxicated person (No. 230), 600. 

for nuisance in keeping slaughter house (No. 231), 601. 

for negligence, in kindling fire (No. 232), 602. 

regarding partition fence (No. 233), 602. 
for keeping ferocious dog (No. 234), 603. 
for keeping dog accustomed to bite sheep, etc. (No. 235), 603. 
for injury to plaintiff by defendant's bull (No. 236), 603. 
for shooting dog (No. 237), 603. 
upon warranty (No. 238). 604. 
for fraud, in sale of horse (No. 239). 605. 

in selling goods (No. 240), 605. 
for selling unmerchantable goods deceitfully packed (No. 241), 605. 
ror deceit in exchange of horses (No. 242), 605. 
ror misrepresentation of person's honesty (No. 243), 605. 
for criminal conversation (No. 244), 606. 
for enticing away wife, etc. (Nos. 245-246), 606. - 
ror malicious prosecution and false imprisonment (No. 247), 607. 
ror maliciously causing arrest (Nos. 248-249), 607. 
for malicious prosecution of civil case (No. 250), 607. 
for seduction (No. 251). 60S. 
for enticing away workmen (No. 252). 609. 
against physician for negligence (No. 253), 610. 
against attorney, for negligence in examining title (No. 254), 610 

for uegligence in defending case (No. 255), 610. 
for waste, by cutting trees, etc. (No. 256), 611. 

by injuring premises, etc. (No. 257), 611. 
against sheriff, for false return (No. 258), 612. 

for not levying (No. 259). 612. 

for taking insufficient bond in replevin (No. 260), 612. 

for excessive levy. etc. (No. 261). 612. 
for negligence in running foul of vessel (No. 262), 613. 

in running down boat (No. 263), 613.' 
against steamboat owner for causing dangerous swell in river etc 

(No. 264), 613. " 
for untying boats, etc. (No. 265), 613. 
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DECL \RATION. FOKM OF, IN "Cc\SE" -Continued. 

against ^rehousemau for not forwarding goods (A'o. 266), bl4. 
for diverting watercourse (Aoi 267-268), 61o. 

for overflowing meadow (A r o. 269), 615. ... . 

agatost conimfssioners of Highways for overflowing land by ditch 

(A T o. 270), 615. 
for obstructing public way by vessel (Ao. .2,1), 610. 
for obstructing private way ( Vo. 272), 61b. 
for obstructing window lights (Ao. 2<.i), bio. 
for neglecting to produce papers (Ao. .it.,), 617. 
fOF K«o^ inducement (Vo. 275), 

not meetly charging offense, requiring inducement (No. 276% 

not°dfrectlv charging plaintiff with perjury, requiring induce- 
ment (No. 277). 618. ^ 
averment of special damages (Ao. 
contained in letter from employer (Ao. 27.9). bis. 
published in newspaper (Ao. 280) .618. 

^^^^^^^^^^ 
not^ottf An, offense re,»W« Inducement ,.V. 283), 619. 
bv accusation of false swearing (Ao. 28',), 619. 
of school mistress (No. 285) f 619. ■ 
charging want of chastity (A'o. 286). 619. 
regarding profession (A'o. 287). 
imputing dishonesty, etc. (Ao*. 2S8-289). 619. 
imputing insolvency (A T o. 290). 619. 
in foreign language (A r o. 291), 619. 

see "Case," "Trespass" and "Forms." 

DECLARATION, FORM OF. IN COVENANT: 
conclusion (A r o. 162), 573. 
averment of damages (A r o. 163), 5<4. 

by lessor against lessee, for rent (Ao r 1C5) 575> 

for not repairing, etc.. for removing fixtures Ao. M 
bv lessor against assignee of lessee for rentjAo. 166), o,D. 
bV heir of lessor against lessee (Ao 167). oio. 
by devisee of lessor against lessee for etcJAo 168), 5. 
on land contract against vendor, for not conveying ^o. 
te W7Sr.S^ «™n«e against previous 

gra nt™ Inst K in deed of convince (.Vo. m. 577. 
devisee of grantee against grantor (Ao. 1<». •>< <• 
of quantity of land (No. 175). 577. . f ffrant or (A T o. 

after settlement of estate, grantee against heir 01 gn 
176), 577. 

against incumbrances (A r o. 177). 5i8. 
for quiet enjoyment (A r o. 178). 579. 
of seizin and power to convey (Ao. 179). oN>. 
see "Covenant" and "Forms." 

DECLARATION, FORM OF, IN "DEBT:" 
on common accounts (A T o. 1//5). 56;*.^ 
on common money bond (A'o. 1)6). 506. 
setting out, condition (No. / '/7>. 560. 
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DECLARATION, FORM OF, IN "DEBT"— Continued. 
on bond assigned (No. 248), 566. 
on several bonds (No. 149), 566. 

on bond, surviving obligee against surviving obligor (No. 150), 566. 
assignee of an assignee of obligee against obligor (No. 151), 566. 
of indemnity to secure fidelity of employe (No. 152), 567. 
of appeal (No. 153), 567. 

of executors, etc., by distributee (No. 154), 567. 

of sheriff (No. 155), 567. 

of replevin (No. 156), 567. 
on a judgment (No. 157). 568. 

of justice of the peace (No. 158), 568. 
on a recognizance in a criminal case (No. 159), 569. 
on license bond, for use of person injured, etc. (No. 160), 570. 
on a statute for penalty or forfeiture (No. 161), 571. 

DECLARATION, FORM OF,, IN EJECTMENT: 
general {No. 292), 620. 

see "Ejectment" and "Forms." 

DECLARATION, FORM OF, IN REPLEVIN: 
general (No. 203). 593. 

see "Replevin" and "Form." 

DECLARATION. FORM OF. IN TRESPASS: 

for assault, battery and wounding (No. 184), 590. 

for assault with firearm, wounding, etc. (No. 185), 590. 

for riding and against plaintiff (No. 186), 590. 

for false imprisonment (No. 187), 590. 

for criminal conversation (No. 1SS), 590. 

for assault upon plaintiff's wife (No. 189), 590. 

by husband and wife for assault on the latter (No. 190), 590 

for debauching plaintiff's daughter (No. 191), 590. 

for goods taken and carried away (No. 192), 591. 

against officer for seizing exempt property (No. 193), 591. 

for chasing sheep (No. 194). 591. 

for shooting dog (No. 195). 591. 

for running vehicle against plaintiff's horse (No. 196), 591. 

for running vehicle against plaintiff's vehicle and injuring plaintiff 

and vehicle (No. 197). 591. 
for cutting rope and loosening boat (No. 198), 591. 
for injury to dwelling house and goods (No. 199), 592. 
for expulsion from house (No. 200). 592. 
quare chin sum freyit, stating many injuries (No. 201), 592. 
for tearing up railroad and making another across same (No. 202), 

592. 

DECLARATION. FORMS OF, IN TROVER: 
(Nos. 204-207), 594. 

by executor for conversion in testator's lifetime (No. 206), 594. 
by an executor for conversion after testator's death (No. 207), 594. 
see "Trover" and "Forms." 

DECLARATION, IMPERFECTIONS IN: 
availed of by demurrer, 635. 

see "Demurrer" and "Amendment." 

DECLARATION IN ATTACHMENT: 
generally, 343. 

see "Attachment" and "Form." 
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DECLARATION IN DISTRESS FOR RENT: 
generally, 1226. 

see "Distress for Rent" and "Forms." 

DECLARATION IN LOCAL ACTIONS: 
statement of venue in, 491. 

see "Venue" and "Forms." 

DECLARATION IN TRANSITORY ACTIONS: 
statement of venue in, 493. 

see "Venue" and "Forms." 

DECLARATION IN TRESPASS: 
statement of, venue, 490. 

see "Venue," "Trespass" and "Forms." 
DECLARATION IN TRESPASS, QUARE CLAUSUM FREGIT: 
stating many injuries (Form No. 201), 592. 
see "Land," "Trespass" and "Forms." 

DECLARATION, INDUCEMENT IN: 
illustrated, 489. 

rule relating to, 515. „ Cl - 1A _ ntp 

when to be traversed by plea (Form -Ao. <10. note, 
use of, in slander (Forms Nos. 283-28.',), 619. 
see "Inducement" and "Forms." 

DECLARATION, INNUENDO: 
use of, 618, note. 

see "Innuendo." 

DECLARATION, INSUFFICIENCIES OF: 

availed of by demurrer, etc., 482. ^ 
see "Demurrer," "Irregularities" and "Amendment. 

DECLARATION, IRREGULARITIES IN: 
must be questioned before pleading, 480. 

see "Demurrer," "Irregularities" and "Amendment." 

DECLARATION, JOINDER OF COUNTS IN: 
rule governing. 525. 
"Trespass" and "Case," 525. 

see "Counts" and "Joinder of Counts." 

DECLARATION, MISJOINDER OF COUNTS IN: 
rule governing, 525. 

see "Count" and "Misjoinder of Counts." 

DECLARATION, MISJOINDER OF CAUSES OF ACTION: 
demurrable, 525. 

see "Demurrer." 

DECLARATION. MISNOMER IN: 
how availed of, 18. 

see "Misnomer," "Names" and -Parties." 

DECLARATION, MODEL OF: 

illustrating the various parts. 489. 
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DECLARATION, "MONEY COUNTS" IN: 
use of. 503. 

see "Common Counts." 

DECLARATION, NAMES OF PARTIES IN: 
public officers et al.. 499. 
not in issue unless denied, 499. 

see "Names," "Misnomer" and "Parties." 

DECLARATION, NEW COUNTS: 

may be added to, any time before judgment 502, 525. 
see "Amendment" and "Counts." 

DECLARATION, OFFICE OF: 
general statement, 478. 

DECLARATION. OMISSION OF VENUE FROM: 
cured by verdict, when, 490. 

see "Venue" and "Amendment." 

DECLARATION ON AN AWARD: 
in assumpsit (Form No. ' 69), 527. 

see "Arbitration and Award," "Award" and "Assumpsit." 

DECLARATION ON BILL OF EXCHANGE: 

in assumpsit, drawer being payee, against acceptor (Form No. 123), 
545. 

drawer not being payee, against acceptor (Form No. 124), 545. 
payee not being drawer, against acceptor (Form \ T o. 125), 545. 
averment of delivery necessary (Form No. 125), 545, note, 
indorsee against maker (Form No. 126), 545. 
payee against drawer for non-acceptance (Farm No. 127), 545. 
indorsee against drawer for non-acceptance (Form No. 128), 545. 
indorsee against indorser for non-acceptance (Form No. 129), 545. 
indorsee against drawer for default in payment by drawee (Form 
No. 130), 545. 

indorsee against indorser for default of drawee (Form No. 131), 
545. 

holder against drawer and indorser (No. 132), 545. 

indorsee against drawer, bill drawn and accepted payable at 

particular place (No. 133), 545. 
drawer against acceptor on condition (Form No. 134), 545. 
against drawer, default of payment, drawee not found (Form 

No. 13o), 545. 

indorsee against drawer where drawee is dead (No. 136). 545. 

where presentment waived (Form No. 137). 545. 
executor of drawer on promise to testator (No. 138). 545. 
executor of indorser against drawer (No. 138), 545. note, 
executor of drawer against acceptor on promise to plaintiff as 
executor (Form No. 139), 545. 
see "Notes." "Negotiable Instruments," Bills of Exchange" 
and "Forms." 

DECLARATION ON BOND: 

form of in debt, setting out condition (No. l/ t 7), 566. 

for payment of money, setting out conditions (Form No. l.'fi), 566. 
on common money bond (Form No. 146), 566. 
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DECLARATION ON BOND -Continued. 
oil bond, assigned (Form No. US), 56b. 

surviving obligee against surviving oWi«or (Ao. loO ), 566. 

assignee of obligee against obligor (Fom aro._ lo* , obb. 
bond of indemnity, to secure fidelity of employee (Foim Ao. io2). 

variance in (i'wm No. 152), 56 <, note, 
on bond of appeal in debt, form of (No. 153), 5b*. 
on bond of executors, etc., by distributee (Ao. 15,/), obi. 
on bond of sheriff in debt (Form No. loo), 56u 
on bond of replevin in debt (Form No. lo6),pb t . 
on bail bond taken by justice of the peace (Form No. M)> ™. 
on bond for license, etc., for use of person injured (Fonn Ao. iwu 

570. 

on bond in capias cases, 471, note. 

on bond executed in name differing from true name, 4&i. 
see "Action of Debt," "Bond" and "Forms." 

DECLARATION ON BREACH OF WARRANT!*: tn „ { v n rm 
in land contract in covenant, against vendor for not conveying^* 

in laud 'contract in covenant, for purchase money (Form No. 170), 
576. 

grantee against grantor (Form No. Ill), iym 577 

assignee of grantee against previous grantor iFom H 172), £ 
grantee against grantor in deed of conveyance tfotm Ao. IW. 
577. 

devisee of grantee against grantor (Form No. 17Jf). 577. 

of quantity of land {Form No. 175), 577 , /vn ntor (Form 

after settlemeut of estate, grantee against heir of giantor (toim 

No. 17U), 577. 
against incumbrances (Form No. 177). 578. 

see "Warranty" and "Covenant." 

DECLARATION ON BUILDING CONTRACT: 

in assumpsit, non-performance of part, negligence as to residue (ton 
No. 105), 541. 

see "Contract." "Breach of Contract" and ^Assumpsit. 

DECLARATION ON CONTRACT: 
assumpsit, generally. 503. 
common accounts sufficient in, 504. 

form of indebitatus count (No. J f J). 506. _ . + „ kio 

forms of. when party sues, or is sued in representative capacity, dlo. 
special contract. 514. „»+umiutit 
in writing, payable in trade, time and place not specified, assumpsit 
[Form No. 122), 545. ,ew«, Vn 

payable in trade, time and place specified, assumpsit (Fom xo. 

t22, second form), 5-45. „„,„,..» 
payable in trade, price, time and place agreed upon, assumpsit 
(Form No. 122, third form), 545. 
in form of "debt," 551. 
the inducement. 554. 
the consideration. 555. 
averment of time, 556. 

stating contract itself, 558. r 
averment of performance or readiness to perform, oM. 
breach, 560. 
on a statute, 561. 
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DECLARATION ON CONTRACT — Continued. 

in form of "debt," on a statute, conclusion of, 562. 
assignment of breach (Forms Nos. U f 2-lJ f 8), 563. 
allegation of damages (Form No. 144), 564. 
common counts in (Form No. 145), 565. 
in form of covenant, 572. 
in account, generally (Forms Nos. 180-183), 51S. 

see "Account," "Covenant," "Contract," "Assumpsit," "Debt," 
"Form." 

DECLARATION ON CORPORATION BY-LAWS: 
in assumpsit (Form No. 107), 542. 

see "Corporations" and "By-laws." 

DECLARATION ON FIRE INSURANCE POLICY: 
in assumpsit (Forms Nos. 109-110), 544. 

see "Assumpsit," "Policy of Insurance," "Insurance" and 
"Forms." 

DECLARATION ON GUARANTY: 

in assumpsit, of house rent (Form No. 78), 530. 

of debt of third person, consideration running to defendant 

(Form No. 79). 530. 
of price of goods to be supplied to a third person (Forms Nos. 
76. 77), 530. 

see "Guaranty," "Indorsement," "Surety," "Warrant." 

"DECLARATION ON A JUDGMENT:" 
in debt (Form No. 157), 568. 
of justice of the peace (Form No. 158), 568. 
see "Judgment" and "Forms." 

DECLARATION ON LABOR CONTRACT: 

in assumpsit, for discharging plaintiff before completing work (Form 
No. 106), 541. 

see "Contract," "Breach of Contract," "Assumpsit" and 
"Labor." 

DECLARATION ON LIFE INSURANCE POLICY: 
in assumpsit, form of (No. 111). 544. 

see "Insurance," "Policy of Insurance," "Assumpsit," "Debt" 
and "Covenant." 

DECLARATION ON NOTE: 
necessary averments, 83. 

see "Assumpsit." "Debt," "Note," "Negotiable Instrument," 
"Bills of Exchange" and "Forms." 

PECLARATION ON PROMISSORY NOTE: 

in assumpsit, payee against maker (Form No. 112), 545. 
indorsee against maker (Form No. 113), 545. 
second (or subsequent) indorsee against maker (Form No. 114), 
545. 

indorsee against payee or other indorser (Form No. 115), 545. 
holder against maker and indorsers (Form No. 116), 545. 
payable at a particular place, payee against maker 

(Form No. 117), 545. 
payable in installment*, all due (Form No. 118), 545. 
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sec "Assumpsit," "Notes," "Negotiable Instruments, etc. 

DECLARATIONS ON SEALED INSTRUMENTS: 
generally, 95. 

see "Covenant" and "Assumpsit." 

DECLARATION ON STATUTE: 
what facts to aver. 481. 
how set forth, 561. 
what need not be avered in, 571, note. 

for penalty or forfeiture (Form No 161), oil. dJ whistle, 

against railway company, for not ringing bell or sounding 
case (Form No. 219), 599. 
for not fencing road, case (Form No. - Q9 
for not maintaining cattle guards (Form Ao. 222), 599. 
see "Statute," "Averments" and "Requisites. 

"DECLARATION ON WARRANTY 

in <m«m/m*, on exchange of horses (Farm No. 103), 539. 
in case (Form No. 238), 604. , <rnvonflnt « 
see "Warranty," "Breach of Warranty" and Covenant. 

DECLARATION ON PROMISE TO PAY OT™RBNCB: 
in exchange of horses, assumpsit (Form Ao. MU. 

see "Contract," "Breach of Contract," "Assumpsit, cov 
enant," etc. 

DECLARATION ON WRITTEN CONTRACT: 
averments necessary, 481. 

see "Contract in Writing," "Covenant," etc. 

DECLARATION ON AN ORDINANCE: 
averments necessary, 481. 

see "Ordinance," etc. 

DECLARATION, PLEA TO: 
general issue, 685. 
in abatement, 660. 

see "Pleas," "Abatement" and "Form. 

DECLARATION, PROFERT IN: 
abolished (Form No. 13S\ 545, note. 

DECLARATION. "PROMISE" IN: 
illustrated, 489. 
when necessary to aver, 517. 

see "Promise." "Requisites" and "Forms." 

DECLARATION, TO RECOVER: 

mesne profits. 280, 281. . nffonder. assump- 

reward offered by advertisement for discovery of offender. 
sit (Form No. 89), 535. .m^ms " 

see "Profits," "Ejectment," "Assumpsit" and lornw. 
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DECLARATION, GENERAL REQUISITES OF: 
statement, 479. 

must correspond with process, 480. 
must state cause of action, 480. 
must contain all necessary facts, 481. 
must aver facts with certainty, 482. 
artistic, 482. 

the names of the party, 483. 

averment of time, etc., 484. 

must aver place or location, 485. 

must aver cause of action, 486. 

necessary averments, variance, amendment, 487. 

certainty required in, in statement of promise, 517. 

must correspond with process, 480. 

requisites of, in case, 595. 

see "Requisites," "Pleading" and "Averment." 

DECLARATION, SIGNATURE TO: 
who may affix, 547. 
signing and indorsing, 547. 

DECLARATION, SPECIAL COUNTS: 
use of, in, 503. 

necessary to recover rent, 510. 
six points to be observed, 514. 
the "consideration," 516. 
the "inducement," 515. 
the "promise," 517. 
averment of notice, 519. 
averment of request, 520. 
averment of breach, 521. 
averment of two breaches, 522. 
form of assigning the breach, 523. 
averments, damages, 524. 
joinder of counts, 525. 

in "account," tenant in common against co-tenant (Forms Nos. 180- 
183), 581. 

In assumpsit, necessary averments, 518. 
against agents (Forms Nos. 61-68), 526. 
on awards (Forms Nos. 69-70), 527. 
against bailee (Form No. 71), 528. 
against common carriers (Forms Nos. 72-75). 529. 
against guarantor or surety (Forms Nos. 76-79), 530. 
against hirer of chattels (Form No. 80), 531. 
against tenant (Forms Nos. 81-84), 532. 
for breach of promise of marriage (Forms Nos. 85-87), 533. 
for discharge from service (Form No. 88), 534. 
to recover reward (Form No. 89), 535. 
for goods sold (Fotjjis Nos. 90-97), 536. 
for stock subscriptions (Form No. 98), 537. 
for hire of storage room (Form No. 99). 538. 
on warranty of chattels (Forms Nos. 100-103), 539. 
for money in exchange of chattels (Form No. 104), 540. 
building or labor contract (Forms Nos. 105-106), 541. 
on corporation by-laws (Form No. 107), 542. 
for professional services (Form No. 108), 543. 
on insurance policy (Forms Nos. 109-111). 544. 
on negotiable instrument, "payable in money" (Forms Nos. 112- 
139), 545. 
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DECLARATION, SPECIAL .COUNTS- Contmued 

in covenant on leases (Forms ^ 0S -J 6J t- 16S ^ 1 % Q , 7m 

on contract to purchase land (Forms Is os. 169-170), 5<b. 

for breach of warranty (Forms Nos. 171-1 ib), 5i i. 

on breach of warranty against incumbrances ; <* £o .177 ,5,8. 

on breach of warranty of seizin and power to convey (Fonn so. 

for breach^ warranty, quiet enjoyment (Fom No. .178), 579. 
in debt, on common bond (Forms Nos. U6-151),^ 50b 

on indemnity bonds, penal bonds (Forms Ao*. JoMoO), o67. 
on judgments (Forms Nos. 157-158), 568. 
on recognizance (Form No. 159), 569. 
on license bond for use, etc. (Form No. 160), 5<0. 
on a statute for penalty or forfeiture (Form No. 161), oil. 
see "Count" and "Special Count." 

DECLARATION, SUFFICIENCY OF: 
how determined on demurrer, 640, note, 
see "Amendments." 

DECLARATION, SURPLUSAGE IN: 
effect of, 482. 

see "Surplusage" and "Variance." 

DECLARATION: 

title term, statement of in, illustrated, 4by. 
see "Formal Parts" and "Requisites." 

DECLARATION, USE OF INDUCEMENT IN: 

for libel (Forms Nos. 276-277), 018. v 
see "Inducement" and "Libel." 

DECLARATION, VARIANCE IN: 
as to a statement of contract, 517. 
pleaded in abatement. 665. 
as to process. 480. 
how taken advantage of, 487. 

cannot be urged in appellate court, 480. R0 
must be urged by plea in abatement or motion in apt time, 
in name of defendant from that sued on, 483. 
what cured by verdict. 487. 

from instrument sued on, 557. n , 
from instrument sued on, how taken advantage ot, oj-*. 
see "Variance," "Pleading" and "Proof." 

DECLARATION. VENUE IN: 
statement of. illustrated, 489. 
statement of, 490. 

in local actions. 491. 

in local actions, transitory in certain cases, 49*.. 

in transitory actions, 493. 

see "Venue" and "Formal Requisites." 

DECLARATION, WITHDRAWAL OF COUNTS: 
waives right of recovery, 525. 
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DEEDS: 

in evidence in action of forcible entry and detainer, 1215. 
from client to attorney, not even color of title, when, 1269, note, 
from client to attorney, set aside when, 1272. 
see "Documents." 

DEFAULT: 

of defendant, generally, 623, 624. 
cognovit. 624. 

when more than one. 801, note, 
for want of plea, when to be entered, 801, note, 
in abatement, 676. 
for want of abstract, 1070. 

see "Pleas," "Demurrer" and "Amendment." 

DEFAULT JUDGMENT: 

general rule relating to. 995. 
for plaintiff in absence of defendant, 801. 
for plaintiff, defendant canont prevent by Improper act, 801. 
note. 

when plaintiff entitled to. 995. 
what admitted by, 995. 
' of one of several defendants, effect, 995. 
where plea states no defense, 716, note, 
in ejectment. 277, note, 
guardian of infant cannot admit, 39. 

may be entered on all matters which plea does not answer. 701. 
in distress for rent. 1228. 
^in suggestion of damages in ejectment, 284, note, 
in garnishment, how made final, 376. 
in capias cases. 472. 

for want of affidavit of merits, when may be entered, 550. 
on plea of payment [Form No. 322), 710, note, 
on set-off when plaintiff absent. 798. 
against defendant, how prevented. 712. 

liow set aside, 802. 

see "Judgment." 

DEFAULT IX MANDAMUS: 
rule, 1110. 

see "Mandamus." 

DEFAULT. MOTION' TO SET ASIDE: 
when to be made, 802. 
affidavit to support. 802. 
entered on mistaken appearance, 629. 
see "Motions." 

DEFAULT, NOTICE OF: 

in filing* abstract of evidence in upper court. 1070, note, 
see "Notice." etc. 

DEFAULT, SETTING ASIDE: 

not for erroneous return, 802, note, 
see "Motions." 

DEFECTS: 

in pleading, availed of by demurrer, 635. 
in declaration, cured by verdict, what will be, 487. 
see "Demurrer" and "Amendment." 
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DEFENDANTS : 

to action on note assigned, 35. 
to action on note, 83. 
joint, recovery of in "debt," 94. 
in trespass, joint or several, 131. 
in action on case, for negligence causing death, Zti. 
for injury caused by liquor, 230. 

DEFENDANT: 

which party is, 12. 

member of plaintiff's firm cannot be, 15. 

in action on contract, as between original parties, 33. 

in cases of assignment, 33. 

who to join or sever, 34. 

partners as defendants on contracts, 34. 

non-joinder of, how availed of, 34. 

where interest assigned, 35. 

when contractor dies, 36. 

where assigned for benefit of creditors, 3«. 

when female contractor marries, 38. 

in case of infancy, 39. 

assignee as, 37. 

infants as, 39. 

in case of insanity, idiocy, etc., 40. 
in actions for tort, as between original parties, 41. 
In case of death, 42. 
by acts of animals, 43. 
who to join or omit, 43. 
joinder of, 44. 

misjoinder of, how availed of, 44. 
where interest is assigned, 45.^ 
where wrong doer marries, 47. 
in case of infant wrong doer, 48. 
death of, in action of ejectment, 36. 
death of, after personal service in attachment, 66V. 
in action on case for waste, 234. 
possession of, must be shown in ejectment, ~du. 
in action of ejectment, generally, 264. 
when premises unoccupied, 265. 
effect of death of, 267. - 
exemption in suggestion of damages in ejectment, 
summoning, in suggestion damages in e 3 e p tm ® nt '.^ nt o 32 
appearance of , by bond to pay judgment in attachment, 332. 
by appeal from justices' court, 418. 
non-resident, effect on commencement of suit, 
arrest of in civil cases, 455. 

arrest of by capias ad- respondendum, 455. 466 
arrest of, on criminal warrant discharges bail ^ Wt«ca *™ 
arrest of upon capias, proceedings, surety may arrest derena* 

until surrender, 469. 
surrender of in capias cases, 461, 462, 463. 

in term time. 462. 

in vacation, 463. 

pending suit commenced by capias, 464. 
powers of sureties to apprehend defendant, 4by. 
judgment on motion, 472. 
suit on bail bond, 470. 
discharge of, on surrender by special bail, 46 1. 
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DEFENDANT— Con fa'm/€<2 

judgment against, in capias cases on motion, 472 
must be named in declaration, 483. 
character of, how stated in declaration, 501. 
how mimed in action of "debt," 552. 
averment of duty of, in action for tort, 585. 
proceedings of, desiring not to appear and defend. 622. 
where plaintiff's cause of action admitted, default, 623 
default of, cognovit, 624. 
paying money into court, 625. 
tender, 626. 
default of. generally, 623. 624. 
cognovit of, when unnecessary, 624. 
(Form No. 295), 624. 

"tender" by, at commencement of suit. 626. 
staying proceedings by paying demand, 627. 
appearance of, effect of, generally, 628. 

what is not, 628, note. 

may be general, 629. 

when to be entered, 630. 

effected by demurrer or plea, 630. 

special, how made, 631. 

effected by demurrer, 633. 
Infancy of, plea in abatement for (Form No. 306), 674. 
misnomer of, plea in abatement for (Form No. 808), 674. 
misjoinder of, plea in abatement for (Form No. 303), 674. 
verification of, plea by one of several, effect of, 692. 
disability of, pleaded in abatement. 659. 
joint and several, judgment relating to, 994. 
new, added by amendment, 741, note, 
names of, in mandamus proceeding. 1102, note, 
in mandamus, the respondent, 1107. 

to recover costs, when, 1010. 
new. in mandamus, not interpleaders, 1112. 
death of, in mandamus, does not abate writ, 1113. 
to proceedings by quo warranto, 1128. 
in error, name of party to proceedings for review, 1040. 
not served with process, made parties to judgment bv scire facias, 

1165. 

in forcible entry and detainer, 1209. 
see "Parties." 

DEPENDANT IN ERROR: 
which party is, 12. 

see "Parties." 

DEPENDANTS, JOINT: 
in actions on contract, 34. 
see "Parties." 

DEPENDING ANOTHER: 

form of averment of, in special plea or notice with general issue 
(No. :l',6), 710. 

see "Self Defense" and "Trespass." 

DEFENSES: 

fo action, on special contract 19. 
in actions "for use," 14. 

Ill 
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JDEFENSES — Continued. 

provocation as, in action of trespass, llo. 

self, justiflcatioil of trespass, when, 115. 

.-self, when assaulted by animal, 118. 

when trespassing animal may be killed, 12 <, note. 

♦to suit, on bond in replevin, 181. 

in action for slander, 192. 

to action of libel, 195-196. 

to action to libel, when published in newspaper, 19b. 
In action to criminal conversation, 216. 
in action for breach of promise, 218. 
probable cause as, in malicious prosecution, IQl. 
Advice of counsel as, in mal. pros, 204. 
in action of ejectment, color of title, 253, note, 
outstanding title, as, 272. 
adverse possession by tenant in common, n\. 
title or possession sufficient, 268. 
must be legal, not equitable, 269. 
adverse possession, 270. 
to suggestion of damages, 282. 
for negligence, due care is, 223. 
of garnishee, generally, 365. 

must be averred in his answer, 369. 
proceedings, where defendant desires not to make. w^. 
where plaintiff's cause of action admitted, detault, 0^. 
paying money into court, 625. 
when demurrer proper, 633. 
special matter of, notice with general issue, 700. 
notice of, with general issue, requisites of, <0l. 
form of notice of, to accompany general issue (No. 6H), 
proof in, of action of account, 705. .. Pnn)1 v rt 

statutes of limitations, how and by whom interposed {Form JSo. 

325), 710, note, 
to action on judgment (Form No. 321), a0, note, 
statute of frauds as, form of plea (No. 323). <iu. ^ 
to action on insurance policy, increased risk, form of plea (JVo. *w. 

affidavits of merits to be filed with plea, 712. 
several pleas mav be filed in same cause, <14. — . 
pteaTn abatement to part, in bar to part and demurrer to pait, 714. 
of set-off, generally, 721. 

to motion, showing cause, 775. 7Q „ 

to motion for continuance, that delay is sought, 79d. 

proof in, when to be offered. 815. . 

to judgment confessed, when leave granted to plead, 999. note. 

to mandamus, plea or answer. 1110. 

on habeas corpus, generally, 1151. 

to scire facias, 1174. t> 

how interposed— See "Pleas" and "Actions. 

DEFINITION: 
of "action," 12. 
of "advocate," 1231. 
of "assumpsit," 54. , 
of "attorney at law." 1231. 
of "attorney in fact." 1231. 
of "barrister." 1231. 
of "bill of particulars." 641. 
of "bill of exceptions," 1021. 
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DEFINITION — Continued. 
of "cause of action," 12. 
of "certiorari," 391. 

of "citizen," as used in declaration for libel, 618, note. 

of "close," 121, 123. 

of "concealment," in attachment, 307. 

of "counselor at law," 1231. 

of "court," 1. 

of "criminal conversation," 216. 

of "custodian," as used in action of account (Form No. 183), 581. 
note. 

of "declaration," 477. 

of "demurrer," 632. 

of "distress for rent," 1220. 

of "duplicity," 525. 

of "ejectment," 239. 

of "exception," 894. 

of "exceptions," 1021. 

of "final judgment," 989. 

6t "forcible," within forcible entry and detainer act, 1206. 

of "forcible detainer," 1205. 

of "forcible entry," 1205. 

of "franchise," 1017, note. 

of "garnishment," 355. 

of "general issue," 683. 

of "habeas corpus," 1138. 

of "interlocutory judgment" 989. 

of "instanter," as used in pleading, 719. 

of "issue," 684. 

of "judgment." 987. 

of "judgment," under statute of appeals from justice, 410. 
of "jurisdiction." 3, 4. 
of "land," 122. 
of "lawyer," 1231. 
of "libel," 194. 

of "malicious prosecution," 199. 

of "mandamus," 1097. 

of "motion," 769. 

of "negligence," 220. 

of "nil debet," 689. 

of "non assumpsit," 689. 

of "non cepit," 689. 

of "non culpabilis," 689. 

of "non detinet," 689. 

of "non est factum," 689. 

of "notice," as used in ejectment law, 285, note. 

of "novation," 35. 

of "nul tiel record," 689. 

of "objection," 894. 

of "pleading," 475. 

of "pleas," 651. 

of "preponderance," as used in law of evidence, 821. 

of "primary evidence." 858. 

of "privileged communications," 189. 

of "proctor," 1231. 

of "prohibition," 1116. 

of "quo warranto," 1124. 

of "real estate," 122, 1003, note. 
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DEFINITION — Continued. 
of "recoupment," 729. 
of "reference," 1198. 
of "referee," 1198. 
of "rent," 510. 

of "secondary eldence,' S60. 

of "sergeant at law," 1231. 

of "solicitor," 1231. 

of "special plea," 683. 

of "ss.," 171, note. 

of "territorial jurisdiction, 4. 

of "tort," 112. 

of "trover," 136. 

of "writ of error," 1037. 

DEGREE OF CARE: oofl 
required to be proven in negligence case* 220. 
required of children, and others of weak ' 
required of a person passing 0 ^ n P u n bll ^^ em 7nt of sidewalks, 
required of municipal corporation in management 
bridges, streets, etc., 228. 
see "Care," "Diligence" and "Due Care." 

DECAYING JUDGMENT: 
rule, 991. 

see "Judgment." 

DELIVERY: ^ ooo1 , WPf( ,, nl v 0 545, note, 

averment of, in declaration, when necessarj 490 , note, 

demand for, averment of, when necessarj in deciaiam , 
see "Averments" and "Requisites." 

DECISION OF COURT: 

see "Judgment." 

° E a™t of, in declaration on written instrument not payable in 
money {Form No. 121). 545, note, 
compromise of, authority of counsel ^to make, 1-08. 
in forcible entry and detainer when '™^*>j££' and detainer, 
for possession, to precede action for foiciDie euu.> 

formof, of possession to precede action of forcible entry and 

detainer (No. 396), 1210. 
pavment of, stay of proceedings by. 0-7. 
It 'possession, must be shown in ejectment, £bes^. 
previous to suit, unnecessary In judgment, confessed, 
in replevin, when necessary, 16b, lbS. 

who must make, 167. . .. „ ron 

special, when necessary to aver in declaration, o20. 
in trover, by and of whom made, lol. 
necessary before suit, when, 149. 

not necessary, when, 150. , fl€ta i ne r, when, 

in writing, to precede action for forcible entij and detain 
1210. 

whole must be sued upon. 53. 

see "Replevin" and "Trover." 
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DEMURRER: 

abiding by, 640, 737, note, 
admits what, 633. 

amendment after, proper, when, 638. 

to answer in mandamus, 1110. 

appearance of defendant, effected bv. 629, 630. 

calling up, 639. 

argument of, 639. 

in attachment, 344. 

"carrying back," rule, 739. 

to declaration, for insufficiency, 482. ~ 

for error in statement of time, 484. 

when amendment allowed, after, 487. 

in common counts for not avering express promise, 505. 

for lack of averment and notice, 519. 

cause of misjoinder of counts, 525. 

when consideration not stated to "promissory note," payable in 
other than money \Form No. 122), 545, note. 

for not describing "close," in action for injury to land, 583. 
/-how sufficiency of declaration determined, 640, note, 
definition of, 632. 
•of defendant, when proper, 633. - 
to evidence, motion to strike out is, nature of, 900. 

general rule regarding, 919. 

takes case form jury, practice. 920. 

the proceeding, 920, note. 

admits what, 921. 

asking verdict directed, in the nature of, 936. 
S forms of, generally, 637. 

to declarations in special cases, 637, note. 
> "general," to declaration or replication (No. 297), 637. 
to interplea in garnishment, 364. 
joinder in, generally. 639. 

form (No. 29S 1-2), 639. 
judgment on, permission to amend or plead over, 640. 

sustaining, not linal and not appealable, 640. note. 

to plea to the jurisdiction, 655. 

when carried back, 739. 

to statute of limitations is a final judgment and may be reviewed, 
1013, note. 
-* kinds of, general and special, 634. 
leave to amend or plead over, 737. note, 
misjoinder of plaintiff's ground for, in action for torts, 27. 
misjoinder of defendants in torts, ground for. 44. 
overruling, form of judgment 993, note, 
to petition for mandamus. 1110, note, 
oy plaintiff, to plea in abatement, 677. 
to picas, rules regarding, 636, 737. 

for inconsistency in, two or more, 714. 

in abatement, always general, 637. 

in abatement for misnomer of. parties, 662. 

in bar, requisites of, 637, 688. 
of contravention (Form No. 340), 710, note, 
of general issue, in debt, 693. 

judgment on, 737, note, 
prevents final judgment, when undisposed of, 640. 
to quo warranto, 1132. 

to replication and rejoinder, 1133. 
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DEMURRER— Continued. 

to replication, general rules, 738. 
admission by, 738. 

to set-off, effect of overruling, 738, note. 
V <<JcffiZ™^ deration or replication ^ 208), 037. 
^ to special pleas, amounting only to general issue, J>92. 
waives motion and arrests judgment, 980. 
when and how to be interposed, 635. 
when to be interposed to only a part, 63b. 
to writ of prohibition, 1123. 
wrong name of plaintiff ground for, 19. 

see "Declaration," "Pleading," "Replication/ etc. 

DENIAL: OK1 
on oath, of title from common source, 251. 
of part, tender of residue, form of averment of, in special piea, 

notice with general issue (No. 828)^ 710. 
of execution of instrument In writing, ill. mV%ain 4nt*rnosed 

of execution or assignment of written instrument, when interposed 

as set off, 725. 

see "Affidavit," "Defenses" and "Pleas. 

DE triS! on scire facias to make party to Judgment, 1165, note, 
see "Trial De Novo." 

DE ^'Se E w, t b .ntent, etc., >s ^*«*%*SF' ** 
intention to make, as grounds for attachment, 309. 
see "Attachment" and "Grounds." 

DEPOSIT! 

in bank, when assumpsit will He for, 67. 
see "Assumpsit" and "Actions." 

DEPOSITIONS: . „ - Q1 

absence of, ground for continuance, when i91. 
evidence, objection to, when to De made, m note . 

witness need not be objected to at time of ta king < ™» „ 
see "Evidence," "Proof," "Testimony" and 'Witnesses. 

DEPI'TY OFFICER: 

may serve summons, when, 436. 
return of summons by, 445. 
special, appointment of, form, 436. 

service and return of scire facias by, Hi 3, note, 
see "Officers" and "Sheriff." 

DERIVATION: 

of word "court," 1. 

see "Definition," "Origin." "History, etc. 

DESCRIPTION: 

variance in proof of, 819, note. 

see "Variance," "Pleading" and "Proof. 
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DESCRIPTION OF CLOSE: 

in declaration in action for injury to land, 583. 
see "Close," "Trespass" and "Ejectment." 

DESCRIPTION OF GOODS: 

in declaration in trover (Form No. 205), 594. 
see "Trover" and "Forms." 

DESCRIPTION OF LOCALITY: 

must be contained in declaration, 485. 

see "Place," "Location," "Venue" and "Averments." 

DESCRIPTION OF PREMISES: 
in declaration of ejectment, 620. 
see "Ejectment." 

DESCRIPTION OF PROPERTY: 

necessary in affidavit for replevin, 171. 
in declaration in trover (No. 205), 594. 

see "Replevin," "Trover" and "Forms." 

DETINET: 

see "Replevin." 

DETINWET: 

see "Replevin." 

DIAGRAM: 

use of in evidence, 811. 

see "Evidence," "Proof," etc. 

DIGGING BANK: 

declaration in case for injury to plaintiff's wall {Form No. 227), 600. 
see "Trespass" and "Negligence." 

DILATORY PLEAS: 
definition of, 651. 
general rules relating to, 653-664. 
see "Pleas in Abatement." 

DILATORY MOTIONS: 

when to be interposed, 769, 773. 

not entertained after lapse of term, 779. 
^ motion for continuance is, 794, note, 
see "Motions." 

"DILIGENCE:" 

to be used in bringing suit where note, etc., assigned, 35. 
law requiring as against parties to note, 83. 
proof of, in negligence cases. 220. 
and care, synonymus terms, 222. 

by common carrier, form of averment of in special plea or notice- 

with general issue (No. 850), 710. 
plea of. by common carrier (Form No. 350), 710. 
required of attorney for client, 1269. 

see "Due Care," "Negligence," "Evidence" and "Proof." 
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DIMINUTION OF THE RECORD: nm »„A 1044 

suggestion of, and issuance of writ of certiorari to amend, 1044. 
suggestion of, practice, 1058, note, 
see "Record." 

DIRECT EXAMINATION: 
preliminary, 837. 

leading questions not permitted on. 84J. 

see "Witnesses," "Proof" and "Evidence." 

DIRECTING VERDICT: 

for defendant, when proper, 901. 
general rule regarding, 919. 
the practice, 922. 

how defendant's motion defeated. 923. 
bv instructing jury, general rule, 934. 
for plaintiff, by instructing jury, 935. 
for defendant, by instructing jury, 936. 
motion for, in the nature of demurrer to evidence, 9do. 
see "Instructions" and "Verdict." 

DISABILITY OF ATTORNEY: 

from becoming bail or surety, 1258. 
from acting on both sides, 1259. 
from buying demand for suit, 1260. 
from being witness in case, 1261. 
see "Attorneys." 

DISABILITY OF DEFENDANT: 
plea in abatement, 659. 

see "Abatement," "Plea" and "Defendants. 

DISABILITY OF PLAINTIFF: 

plea in abatement for, 657. n 
see "Plaintiff," "Parties," "Abatement" and "Plea. 

DISBARING ATTORNEY: 

see "Striking Name From Roll" and "Attorneys. 

DI Tofnt R se;vi : ce, declaration in assumpsit, before expiration of time 
(Form No. 88), 534. 
mav be shown under general issue, 692. 
pleaded specially in trover, 707. 
of bail in capias cases, 458. t Moe%B 

of bail on surrender of defendant in ca pias cases 4bo 
of bail by arrest of defendant on criminal wairant, 4bb. 
of defendant held on capias, hateas corpus, 4oo, 408. 

on surrender by special bail. 467. 
of prisoner on liaoeas corpus, when ordered, 1152. 
on habeas corpus, when not ordered. Hod. 
see "Dismissal," "Release" and "Bail." 

DISCONTINUANCE : 

iu replevin, 178. m , 

see "Continuance," "Dismissal" and "Dissolution. 
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DISCREDITING WITNESS: 
on cross-examination, 877. 
see "Witnesses." 

DISCRETION OF COURT: 
in granting certiorari, 393. 

must be sound and legal, 394. 
regarding amendments, must be sound, 742. 
regarding time of pleading, 476. 
regarding continuances, 790. 
in granting new trial, 964, note, 
in striking out evidence, 898. 
in writ of error, 1053. 

see "Courts" and "Jurisdiction." 

DISCRETIONARY ACT: 

cannot be compelled by mandamus, 1098. 

DISCRETIONARY WRIT: 
when certiorari is, 1043. 
see "Writs.*" 

DISHONESTY: 

slander, imputing, declaration in case for (Forms Nos. 288-289), 619. 
see "Trespass on the Case" and "Forms." 

DISMISSAL: 

of appeal from justice's court, 421. 
for wajit of prosecution, 421. 
effect of, 421. 

in forcible entry and detainer, 1219, note, 
of cause, in absence of plaintiff at call for trial, 798. 
motion for, by defendant, when plaintiff in default, 757. 
judgment of, costs on, 1010. 

of writ of error, for want of security for costs, 1055, note, 
of suit, when defendants in torts misjoined, 44, note, 
because of irregular service of capais, 455. 
after notice of set-off, 727. 
stipulation for, 665, note, 
setting aside, of appeal from justice's court, 422. 

see "Non Suit," "Discontinuance," "Default" and "Judg- 
ment." 

DISSOLUTION OF APPEAL: 

in forcible entry and detainer, 1219, note. 

see "Appeal," "Discontinuance" and "Judgment." 

DISSOLUTION OF ATTACHMENT: 
for insufficient bond, 316. 
by bond to pay judgment, 332. 
by plea in abatement, 341. 
on motion, 341. 

see "Attachment." 

DISSOLUTION OF MOTION: 

for bond of security for costs, 430. 

see "Security for Costs," "Bond for Costs" and "Costs." 
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DISPOSITION OF PROPERTY: 
by sale in garnishment, 383. 

see "Sale" and "Distribution." 

DISPOSSESSION OR OUSTER: 

in ejectment, need not be shown, 260. 
see "Ouster." 

DISPUTING LANDLORD'S TITLE: 
when tenant may, 272, note. 

see "Landlord and Tenant." 

DISTRACTED PERSON: 

guardian for defendant in action on contract, 4U. awotft - . 

see "Insanity" or "Idiocy," "Guardian" and "Conservator. 

DISTRESS OF CATTLE, DAMAGE FEASANT: 
replevin for, 162. 

see "Cattle" and "Replevin." 

DISTRESS FOR RENT: 
classification of action, 50. 

definition, nature and history, 1220. , . -i- t22 o 

security for costs to be given by non-resident plaintiff, 12*>. 

maintainable only when rent due, when, 

right of, when not waived, 1220. 

what property may be destrained, 1221. 

when a trespass, 1221, note. 

may be made against sublessee or assignee, 

when landlord may make, 1222. 

when must be begun, 1222. 

release of right, limited to rent then due, 1221, note, 
abandonment or removal, ground for, 1222. 
before rent due, ground for, 1222. 
how proceedings begun, warrant, inventory, in- 
form of warrant (tfo. W), 1223. 

tender of the amount due destroys right to, 122A noie. 

who may levy, 1223. 

form of inventory (A r o. 40/). 1223. 

summons, issuance and return (Form No. W), w*- 

notice to non-residents, 1225. 

pleading, practice, 1226. 

set-off in, 1227. 

recoupment in, 1227. 

plea of payment in, 1227. 

judgment for the plaintiff in, 1228. 

effect of, when defendant served, 1228. 

effect of, when defendant not served, 1228. 

on defendant's set-off, 1228. 
release of property by giving bond, 1229. 
perishable property, disposition of, 1230. 

DISTRESS WARRANT: 

see "Distress for Rent." 

DISTRIBUTION OF PROCEEDS: 
after judgment in attachment, 349. 
see "Attachment" and "Sale." 
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DIVISION OF COSTS: 
on appeal, 1011. 

see "Appeal" and "Costs." 

DIVISION FENCE: 

liability concerning, 43, note. 

cluty of adjoining owners regarding, 127. 

DOCKAGE: 

of ships and vessels, declaration on common counts of (XXI li, 510. 
DOCKET: 

call of, case presumed to be called in its order, 1021, note, 
placing case on, in upper court for review, 1061. 
calling in upper court, 1075. 
striking case from effect of, 799. 
how reinstated, 800. 

DOCKETING CAUSE: 
on change of venue, 767. 
in upper court, 1075. 

DOCTOR'S BILLS: 

declaration in common counts for, (XVIII), 510. 
declaration for, in assumpsit (Form No. 108), 543. 

DOCUMENTS: 

production of. on notice, when required, 861, 863. 
when not required, 862. 
when excused, 866. 
compelled in action of account, 106. 
notice to produce (Form No. 363), 864. 
on ttnhnoma duces tecum, 865. 

order to produce, when court has no authority to make, 1276 r 
note. 

exception for disobedience to, order, 865. 
how offered in evidence, 867. 
neglect to produce on notice, etc., declaration in case (Form No. 
274), 617. 

contents of. how proved, generally. 857. 

how proved, by primary evidence, 858. 

how proved by attested copies, 859. 

how proved, by secondary, evidence, 860. 
as evidence, how offered, 867. 

translation of by witness without being sworn as interpreter, 839. 

how explained by oral evidence, 868. 

contra dieting by oral evidence, rule, 869. 

inspection of, in court, 892. 

reading to jury, rule regarding, 811. 

to be taken to the jury room, 918. 

no part of record unless by bill of exceptions, 1023. 

where placed in bill of exceptions, 1025, note. ^ 

not to be transcribed in record, for review, 1058. 

intrusted to attorney, rule regarding, 832. 

attorneys lien upon, for fees, 1276. 

trover will lie, for conversion of, 143. 

DOG: 

whf»n owner liable for acts of, 43. 

no joint defendants in action for damage by, 44. 



Digitized by Google 



1T64 INDEX. 

LThe references are to sections: Vol. I., §§ Vol. IL, §§ T88-imi 

DOG— Continued. m t . , 

action for trespass for injury to, 116. 

negligence in keeping, accustomed to bite sheep, etc., aec 
in case for (Form No. 235), 603. 

DOMESTIC ANIMALS: 
which are, 43. 
liability for acts of, 43. 
liability for injury done by, J* 8 - 

trespass for injury to land, by, if 7 - _ y m \ 592, note, 
liability of owner of, for trespass by them (Fotm J\o. wi>, ™ . 
trespass for inquiry to. 118. 
see "Animals." 

T> °outer, officer may break in executing writ, 175. 

DOUBLE PLEADING: 
rules regarding, 715. 

DOWER: 

when trespass will lie to recover, l&i. 
see "Ejectment." 

DRAWEE: 

see "Bills of~Bx<$ange." 

DRAWER: 

see "Promissory Notes" and "Bills of Exchange. 

DRIVING: ir% „ Q1U ro7 

declaration in case for negligence m (Form Ao. 21lh 0J1. 

against servant, for negligence in (Form No. 212), 597. 
against plaintiff, declaration in trespass for (Form *o. Mbh ow. 
see "Negligent Driving." 

DRUNKARD: t 
guardian for defendant, in action on contract, 40. 

DRUNKENNESS: 

plaintiff in action for damages, occasioned by, 30. 
see "Intoxication." 



DUE CARE: 

plaintiff is charged with, 223. 
what is, 222. 

determined by court, 912. 
when exercised, question for the jury, 914. 
as applied to stock on railroads, 118. 
in action for negligence, 223. 

in use of machinery, 225. m 
plea averring on part of common carrier (Form No. 350), <10. 
proof of. when required to be made, 818. 
by plaintiff, in negligence cases, 223. 
see "Degree of Care." 
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"DUE DILIGENCE:" 

to be used in bringing suit, where note, etc., assigned, 35. 
law requiring as against parties, to note, 83. 
when excused, S3. 

"DUPLICITY:" 

definition of. 525. 

in pleading, rules regarding, 715. 

erroneous, 701. 

effect of, 525. 

DURESS: 

money paid under recoverable, in assumpsit, 60. 
illegal tax is not paid under, 66. 
pleaded specially in assumpsit, 702. 

form of averment of, in special plea, or notice with general issue 

(Xo. SU), 710. 
burden of proof, regarding, 820. 

DUTY: 

of attorney to client, generally, 1269. 

of counsel, in examination of witness, relevant questions, 841. 

of court, on hearing of motion for new trial, 976. 

of defendant, averment of, in declaration for tort, 585. 

of employer, regarding machinery, 225. 

of officer, in taking bond in replevin, 173. 

to return replevin bond, with writ, 174. 

to make inventory in replevin, 175. 

in service of summons, 436. 

breach of, debt will He upon bond, 92. 
of railroad company, to give warning of approaching train, 220. 

to fence road, 231. 

in regard to fire from engine, 231. 
of warehouseman, upon service of writ of replevin. 138. 
proof of performance of, in negligence cases, 220. 
ministerial, compelled by mandamus, 1100. 

E. 

EASEMENT: 

effect of, in ejectment, 242. 
see "Ejectment." 

ECCLESIASTICAL COURTS: 
what are, 2. 

see "Courts" and "Classification." 

EDUCATION. BOARD OF: 

mandamus will lie to, when, 1105. 

see "Officers" and "Municipal Corporations." 

EFFECT OF DEATH: 

of parties to certiorari, 407. 

see "Death" and "Parties." 

EJECTMENT. ACTION OF: 
nature and history of, 238. 
consent rule abolished, 23S. 
definition of, 239. 
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EJECTMENT, ACTION OT-Contmued. 

when and for what property it will lie, 240. 
for land under water, 241. 
for land in public highway, 242. 
effect of easement upon, 242. 
for land in street or village, 243. 
when it must be begun, 244. 
when it accrues, 245. 
accrues when dissezin occurs, 245. 
when accrues to heir or devisee, 245. 
- -right of possession necessary to sustain, 24b. 

what title or right of possession will support, ^40. 
legal title necessary to sustain, 246. B ..... 9i7 

plaintiff must recover on strength of his own title, m> 
plaintiff must recover on legal title, 248. 
equitable title will not sustain, 248. 
effect of transferring title pending suit, 249. 
plaintiff' must prove identical title claimed, 250. 
of title derived from common source, 251. 
possessor of deed presumed to have title, 251. 
color of title in, 253. 

plaintiff's prior possession alone sufficient, -o*. 

what prior possession alone sufficient, 255. 

length of possession sufficient against legal title, -ob. 

supported by color of title and payment of taxes. -o<. 

supported by right of possession alone, 258. 

possession of defendant necessary to be shown, -oy. 

ouster need not now be shown, 260. 

proof in, of lease, entry and ouster need not be made, -bu. 
who can maintain it, 261. . 9a9 

joint tenants, tenants in common, etc., may maintain, x>&. 
i&y landlord against tenant, 263. 

forcible entry and detainer preferable to, when, M. 
against whom maintained, 264. 
defendant, when premises unoccupied, 265. 
death of plaintiff, effect of, 266. 
death of defendant, effect of on suit, 267. 
_t what title or possession will defeat, 268. 
s defense to. what title or possession sufficient. IbX. 
must be legal, not equitable, 269. 
adverse possession, 270. 

by tenant in common, 271. 
outstanding title as, 272. 
verdict in, generally, 273. 
form of, 274. 

where plaintiff's right expires, 275. 
judgment in, generally, 276. 

effect of, 277. 
writ of possession in, 278. 
recovery of rents and profits in, 279. 280. 
form of suggestion of damages in, 280. 
suggestion of damages, defense to, 282. 

joinder of issue in, 283. 

rights of parties on trial, 284. 

defendant's exemption, 285. 
recovery of value of improvements by defendant. rovements , 
appointment of commissioners to assess value of improves 

286. 287, 288, 289. 
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EJECTMENT, ACTION OF— Continued. 
limitation of statute relating to, 290. 
declaration in action of, rules regarding, 620. 

must aver time of possession, 484. 

form (Noa. 293-294), 620. 
plea in general issue, orm of, 709, note. 

special plea in, or notice with general issue, when required; 709. 
set-off in, 724. 

new trial in, 277, note, 964, note, 
"second," 964, note. 

what may be show r n in bar of, 277, note, 
effect of death of plaintiff, 21. 
does not abate by death of defendant, 36. 

SELECTION OF REMEDIES: 

see "Choice of Remedies." 

ELECTION OF COUNTS: 
when inconsistent, 514. 
on which to make proof, 905. 

see "Declaration," "Counts" and "Averments." 

Elements of an action.- 

what are. 52, 477. 

see "Actions." 

EMANCIPATION: 

proof of, 39, 23, note. 

see "Infants," "Minors," "Evidence" and "Proof." 

EMPLOYES: 

assumes risk of employment, 225. 

see "Servant," "Due Care," "Negligence" and "Master and 
Servant." 

EMPLOYER: 

duty of, regarding machinery, 225. ^ 
liability of, for negligence of servant, 229. 
see "Master and Servant." 

ENCOURAGEMENT: 

see "Aiding and Abetting." 

ENACTING CLAUSE: 

exceptions in, of statute must be set forth in declaration, 561. 

ENDORSEMENT: 

copy of, to be set out in copy of instrument sued on, when (Form 
No. 113), 545, note. 

see "Assignment" and "Indorsement." 

TENDORSEE OF NOTE: 

may sue in his own name, 13. 

see "Indorsee," "Negotiable Instruments" and "Notes." 

1END OF PLEADING: 
issue is. 684, 736. 

see "Issue." 
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ENEMY, PUBLIC: 

act of, excuses breach of contract, 61. 

see also "Act of God" and "Contract." 

ENFORCEMENT OF RETURN: 
rule 447. 

see "Return," "Officers," "Attachment," "Contempt" andl 
"Mandamus." 

ENGINE: 

sparks from, liability of railroad for, 231. 

see "Locomotive," "Fire," "Negligence," "Railroad." 

ENTRY OF APPEARANCE: 

by attorney, liability when unauthorized, 1263. 
see "Appearance." 

ENTRY OF EXCEPTION: 

to evidence, when to be made, 897, 1021. 
on overruling motion for new trial, 964. 
to Instruction, 941. 

see "Exceptions" and "Bills of Exceptions." 

ENTRY OF JUDGMENT: 
a ministerial act, 990. 
refusal to make, 992. 
default, general rule relating to, 995. 
before maturity of note, when authorized, 996, note, 
by confession, conditions, practice, 997. . 7 

affidavit of warrant of attorney and that maker is alive, JVi, 
note. 

how set aside, 999. 
by clerk on confession, a ministerial act, 996. 
how and when to be made, 990. 

nunc pro tunc, after death of party, 1001, 1079, note, 
in upper court, general rule, 1079. 

of affirmance, execution, 1080. 

of reversal in whole, execution, 1081. 

of reversal in part, remittitur, execution, 1082. 

of dismissal, execution, 1083. 
correcting errors of fact in, 1002. 
see "Judgment." 

ENTICING AWAY: 

servant to leave employment, action on case for. 21o. 
workmen, declaration in case for (Form No. 252), 609. 
wife, etc., declaration in case for {Forms Nos. 2Jo-W, «*>• 
and criminal conversation, distinction between, 600, note, 
see "Abduction" and "Seduction." 

ENTRIES IN BOOKS: 
as evidence, 850. 

see "Books," "Documents" and "Proof." 

ENUMERATION: 

of formal parts of declaration, 488. 

see "Declaration" and ".Forms." 
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EQUITABLE ASSIGNEE: 
in whose name to sue, 14. 

see "Assignments" and "Parties." 
EQUITABLE POWERS OF COURTS: 

in garnishment, regarding sales and liens, 384. 
see "Courts" and "Jurisdiction." 
EQUITABLE TITLE: 

not considered in eiectment, 248. 
will not sustain ejectment, 248. 

see "Ejectment" and "Title." 

EQUITY COURTS: 
what are, 2. 

see "Courts." 

EQUITY OF REDEMPTION: 
attachable when, 295. 

see "Attachment." 

ERROR: 

jurisdiction of supreme court in, 7. 
wrong name of plaintiff ground for, 19 
misjoinder of plaintiff in action for torts, 27. 
misjoinder of defendants in torts is, when, 44 
cured by verdict, 950i 

averment of notice, 519. 
judgment on insufficient declaration is, 633, note, 
m law, when refusing an amendment is, 742, note 
when refusal of cross examination is, 874. 
when instructions to jury not, 928. 
in choosing jury, ground* for venire facias de iwve, 962. 
overruling motion for new trial, may be assigned for, 967 
what will be reviewed only by aid of bill of exceptions, 1023. 
error without perjudice on ground for reversal" applied to- 
instructions, 938. 

see following headings. 

ERROR IN ARGUMENT OF COUNSEL: 
how availed of, 908. 

see "Argument of Counsel," "Opening Statement" and "Bill 
of Exceptions." 

ERROR IN ADMISSION OF EVIDENCE: 

cured by striking out, S98. 

cured to what extent by striking out, 902. 

how far cured by instructions, 939. 
see "Evidence" and "Proof." 
ERROR, ASSIGNMENT OF: 

on bill of exceptions, only way to procure review of evidence, 844. 

not necessary on certiorari, 1048. 

rule governing. 1002. 

not when committed bv party himself, 1062. 

who may make, 1062. 

who cannot make, 1062, note. 

when there are several parties, 1062. 

objections otherwise waived, 1062. 

112 
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leave to, instanter, 1062, note. 

wVe^^^ * — d ' 1063 ' n0te ' 

form of (tfo. 373), 1063. 

for insufficiency of declaration, 482. 

for variance in proof, 819. 

inspection by jury, 893. annulate court decision, 1063. 

in supreme court when reviewing appeiiaie wu 

CT Z:™ZiZ« of Errors" and "Bills of Exceptions." 

ER KSev.« by string out J*^:** ^ 
see "Amendmente" and "Waiver of Objections. 

m £'££5 ^corrected, 1002. 

see "Amendments." 

ERROR, JOINDER IN: 

effect of omission, 1066. „„ fprq not to join in error, 1067. 
time to plead when defendant vrete^ not ; to j 
motion to dismiss appeal must be made beroie, ±v™, 
see "Bill of Exceptions." 

ER by warrant of^attor^y and confession of Jnd^ent, 624. 

WROR IN TRIAL, OUT OF ITS ORDER: 

E ?ev?ewed only by aid of bill of exception, 1023. 

ERROR, WRIT OF: 

not a writ of right, 1038. „ 1ftft9 

-SaMtt SS?^ SS^wM. reviews appeUate 

^oTa^entTerrora (tfo. 373), 1064. 
assignment of cross-errors 10 65. 

»^^SS&»«. ■* - J- * — • 10CT - 

abstract, preparing and filing. 10b8. 
what it shall contain, 1069. 
when to be filed, def au t, IOiO. 
when further one required, 1071. 
brief, preparing and filing, generally, 1072. 
when to be filed, 1073. 
number of copies to be filed, 10HL 
docketing and hearing the cause, 1075. 
argument of counsel, rule V 
none oral upon motion for rehearing, 1077. 
oral, time allowed for. 1078. 
judgment, generally, 1079. 

of affirmance, execution, 108U. 

of reversal in whole, execution on, 1081. 

of reversal in part, remittitur, execution, 1082. 

of dismissal, execution, 1083. 
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ERROR, WRIT OF— Continued. 

Pra whf ° U ' remandIn g cause, retrial, when unnecessary, 1084 
when case remanded for retrial, 1085 «-«««y. -ws*. 

rehearing, petition for, 1086. 
notice, filing, 1087. 

no argument permitted in support of petition tor, 1088 

supersedeas or stay of proceedings, 1089 

redocketing case, 1090. 

record, abstract, brief and argument, 1091 

reply to petition, 1092. 

closing argunie^to£4ifitUioeer, 1093. 

oral arguments, conclusion, 1094. 
motions, rules governing, generally, 1095. 
change of venue in upper court, 1096. 
to review quo warranto proceedings, 1137. 
to review arbitration and award, 1197. 
to review proceeding to disbar attorneys, 1251 
to review forcible entry and detainer, 1219. 

see "Writ of Error." 

ERRORS IN VERDICT: 

ground for new triai, 975. 

see "Verdict," "New Trial" and "Amendments." 

ESCAPE: 

pleaded, specially in debt, 703. 

see "Pleas" and "Defenses." 

ESCAPING FIRE: 

declaration in case against railroads for (Form No. 220), 599. 
see "Fire" and "Negligence." 

ESCROW: 

pleaded, especially in debt, 703. 
see "Pleas." 

ESTOPPEL: 

pleaded, specially in assumpsit, 702. 

may be interposed to plea in abatement, 677. 

plea of (Form No. 335), 710. 

form of averment of, in special pleas or notice with general issue 

(No. 335), 710. 
where set-off not interposed, 723. 
burden of proof regarding, 820. 

see "Pleas" and "Defenses." 

EVICTION: 
in ejectment. 

see "Ejectment" and "Writ of Possession." 
EVIDENCE: 

what necessary in actions on contract by several plaintiffs, 19. 

"best must be produced," 821, 846. 

what is the "best," 846. 

what joint plaintiffs must give, 19, note. 

contradicting assignment of note, 13. 

to support action for goods sold, 71. 

of value of extra services, 73, note. 
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EV S& iabor contract in writing, 74. 
of gratuitous services, when required, 75. 
memorandum book as, labor contract, .4. 
in action of account, 104. 
answer of garnishee considered as, 3<1. 

in support of motion, 774. ' 
order of presenting, generally, 81*. 
order in which to be offered, 815. 

what required to be made, generally, 818. 
must not be variant from pleading, 819. 
"tending to prove" issue must be received 821. 
degree and quality squired, generally 8.1^ 
nriponderance of only, required in 821 * 
/weight of, to be determined by jury, 821, 928. 
how ascertained, 821. . , hop R21 

_ when court may refuse to receive further, 821. 

: Efi&«J££ ?i£ES2& ^ icial notice; 

when parties in interest may give 825. 

when parties in interest may not give, 82b 

when partners, joint contractors etc , m j not 

may not be offered by agent when, 826-827. 

when husband and wife may not give, 8-8. 

may be given by children, when, 829. 

may be made by physician or surgeon when, 830. 

mav be made by minister or priest when, 831. 

may be given by attorney, when, 06 2. . 

witness not compelled to criminate himself, J34. 

where refusal to answer is, against witness 8d&. 

whether compulsory answer taken against witness, 8*>. 

examination in chief, 840-873 

objection to, when exception to be taken, 844. 

exceptions to, how and when taken, »44 

review of, procured only by bill of ex ceptions, 844. 

number of witnesses required to give, mo. 

"admissions" as, generally, 84L 

of compromise, how shown, 84.. 

primary, definition of, 858. 

proof of contents of documents by, 808, 8W. 

secondary, definition of, 860. 

use of memoranda in, 848. 849. 

giving entries in books, 850. Q 

laving foundation for, of contents of books, 850. 

maps, charts, plans, photographs, etc., 85rf. 

scientific books as, 854. ^n^rnllv 857. 

of contents of documents, how made generally, oo< 

production of documents, generally, 85 1. g58 

of contents of document, how made, PJ in « r ^ d 8 £ plee> 859. 

of contents of document, how made by attested copies 

handwriting, how proved, 859, note. c<jflftndflrv evidence, 860. 

of contents of document, how maxle by secondary ev 

how correspondence shown in. 861, note. 

how documents offered in, 867. / 

receipts for money are prima facte only, »oy. 

of oral agreement, what sufficient, 870. 
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EVIDENCE-Continued. 

of experts, rule regarding, 871. 

811 takTto^ether, SK*"' ° U ^ d ' reCt " nd 
how given on redirect examination, 882. 
how given on rebuttal, 883. 
impeaching witnesses, 885. 

form of question on impeachment of witness, 885. 
impeaching testimony not primary evidence 886 
cross-examination of impeaching witness, 887. 
supporting witnesses, generally, 888. 
cross-examination of sustaining witness, 889. 
number of supporting witnesses necessary, 890 
inspection or view, 891. 
inspection in court, 892. 

of bodily injury, by inspection in court, 892. 
by inspection out of court, 893. 
\, affidavit as, when offered for continuance, 793. 

review of, how alone obtained, 894. 
✓ •objections to, and exceptions to rulings thereon, 894, 896 
/^depositions, objections to when to be made, 895. 
( witness need not be objected to at time of taking, 895, note 
objection to, rule governing, 895. 

because of variance, when to be made, 895. 
must be specific, 895. 
waiver of, 895. 
exception to, who may urge, 897. 

foreign statute as, objection to, when to be made, 895, note. 
Admission of, objection to, rule governing, 895. 
written instrument as, objection, when to be made, 895, note, 
the exception, 897. 

entry of exception to, when to be made, 897. 
withdrawing, power to, S98, 903. 
striking out, rule governing, 899. 
motion to strike out "entire," nature of, 900. 
when to be made, 899. 

to what extent cures error in admission, 902. 

readmission after, effect, 902. 
demurrer to, motion to strike out is in nature of, 900. 

effect of, 901. 
sufficiency of, the jury to determine, 901. 
reopening after all in, 904. 
how introduced after case once closed, 904. 
selection of counts on which to give, 905. 
whether there is or not a question for the court, 912. 
"Weight of to be determined by jury, 916. 
credibility of to be determined by' the jury, 917. 
weight of, jury cannot be instructed as to, 928. 
documents may be taken to jury room, 918. 
demurrer to, general rule regarding, 919. 

takes case from jury, practice, 920. 

practice on. 920, note. 

asking verdict directed, in the nature of, 936. 
error in admission of, how far cured by striking out, 920. 

how far cured by instruction. 939. 

ground for new trial, when. 974. 
newly discovered, ground for new trial, when, 971. 
In action of forcible entry and detainer, 1215. 
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privnege of attorney from not gi Ting tor f^f'^f 
what, attorney may give for client, 12o., 1261, l-<5. 
admissions of attorneys as, 1268. 
see "Proof" and "Witness." 

EVIDENCE, ABSTRACT OF: 
preparing and filing, 1068. 
filing, number of copies required, 1068. 
what it shall contain, 1069. 
what it shall not contain, 1069, note, 
must be an "abridgment," 1069. 
when to be filed, default, 1070. 

when further one required, 1071. ADDellate 
see "Abstract" and "Practice in Supreme and Appellate 
Courts." 

"EVERY MAN HIS OWN LAWYER:" 
a constitutional right, 1244, 1268, note. 

EVOLUTION IN LAW: 

illustrated by ejectment, 238. 

EXAMINATION IN CHIEF: 
what is, 840. 

answer must be responsive, 840. «ui 
question should tend to call for relevant answer, 841. 
narrative testimony permitted, 843. 
objection to evidence, saving exceptions, 844. 
number of witnesses, 845. 
best evidence must be produced, 846. 
refreshing recollection of witness, 848-849. 
laving foundation for evidence of contents of books, 850. 
proof of sales, with or without books, 8o0, Sol. 
how maps, charts, plans, photographs etc., shown, 853. 
expert testimony, generally, 871, 8*2, 8«5. 
see "Witnesses" and "Proof." 

EXAMINATION, CROSS: 

purpose of, as to instrument m writing. 84J. 

see "Cross Examination" and "Witnesses. 

EXAMINATION OF JURY: 
rule regarding, 806. 
voir dire, 806, 960. 
see "Jury." 

EXAMINATION TO PRACTICE LAW: 
affidavit, certificate, etc., 1236. 

see "Attorneys at law." 

EXAMINATION OF RECORDS: 
privilege of attorney in, 1255. 

see "Attorneys at Law." 
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EXAMINATION OF TITLE: 

duty of attorney to client in, 1273. 

EXAMINATION OF WITNESSES' 
order in which made, 815 
exhausting witness and subject, 816. 
when there are several defendants, 817. 
when party in interest may testify, 825 
when parties in interest may not testify, 826 
partners, joint contractors, etc., may not testify, when 827 
husband and wife may not testify, when, 828 
children competent to testify, when, 829. 
physician or surgeon, rule regarding, 830 
minister or priest, riile regarding, 831 
attorney, rule regarding, 832. 
witness not compelled to criminate himself 834 
when refusal to answer is evidence against witness, 835 

^s^s^fSr^ to taken aga,nst witness ' ** 

on their voir dire, 837. 

oath or affirmation (Forms Nos. 361-862), 838 

in chief, general rule, 840. 

Jfn^t 0 ^^ 118 not P ermi «ed on direct examination, 842. 

narrative testimony permitted, 843 

number of witnesses, 845. 

best evidence must be produced, 846 

admissions, generally, 847. 

refreshing recollection, 848, 849. 

proof of sales, with or without books, 850-851 

showing entries in books, 850. 

expert testimony, generally, form, 871. 

laying foundation for expert testimony, 872. 

whether expert to hear evidence, 873 

cross-examination, time for and importance of, 874 

objects of, generally, 875. 

object of, to sift, explain, or modify, 876 

extent of, rule, 876. 

object of, discrediting the witness, 877. 

877°*' t0 deVel ° P new matter favorable to party examining, 
leading questions permissible, 879. 

tton «£ y ' takeD together ' OD both mrect and «*oss examina- 
redirect, for what purpose allowable, 881. 
rebuttal, in what it consists, 883. 
recalling to correct testimony, 884. 
impeaching, 885. 

form of question for impeachment, 885. 
cross-examination of impeaching witness, 887. 
supporting witness, 88S. 

cross-examination of sustaining witness, 889. 
nu I? b . er of supporting witnesses, 890. 
sufficiency of answer to be determined by court, 912. 
see "Witnesses" and "Proof." 

EXCAVATION: 

when a trespass, 123. 
see "Trespass." 
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EXCEPTION: 

definition of, 894. 

the objection, rule governing, 89o. 

how preserved upon the record, 89 1. 

must be taken at trial to procure review. 10~5. 

entry of, when to be made, 1021*" 

to evidence, when to be made, 89 <• 
to argument of counsel, when may be taken, 90S. 
to bond, for release of attached P werty. 334. 
to correct improper finding of court, 980. 

to court's refusal to find on propos ^ f 1 ^ i ' n 9 ^claration, 561. 
in enacting clause of statute, must be set f orth in dec 
to rulings on evidence, generally, 894, 8J<. 

purpose of, 894. 

how and when taken, 844. 

fnv variance, when to be made, oiy. 

no p™^rd unless by bill of exceptions. 1023. 

who may urge. 897. q59 c 

to finding by the court on propositions of law, 
to instructions, when to be entered, 941. 
TvSSStA wben and bow to be made. 842. 
to opening statement of counsel, 813. 

to report of referee, rules 8^™^CTmint of counsel, 1256. 
to ruling of court, on objection to argumenr oi 
on motion for judgment on special finding, 98b. 
motion for new trial, 964, 976. 
in ejectment, 277, note, 
to special verdict, 954. 
waiver of, to ruling of evidence, 897. 
see following headings. 

EXCEPTIONS, AVERMENT OF: 

in declaration on statutory remedy, 481. „ 
see "Declaration, ' "Averment" and Forms. 

EXCEPTIONS, BILL OF: 

origin, nature and purpose, 1021. 
definition of, 1021. 

when not required, 1021. „ mutate courts, 1022. ^ f 

same rule applies in supreme and annate co Qt uo part of 

necessary to raise objection that copy oi 

declaration, 546. 
requisites of, 1023. 

what must be P^^^JP^Sfiooa 

what not to be incorporated in. 

wfien must contain all the e, ; dence 1023. 

record cannot be corrected bj ,. W us. pres erved in, 1023. 

motion for new trial and raUngs on, must be p 
form of. to evidence {No 365), 1024. 

^STS^nA on ground tbnt verdict contrary 

to evidence 0o. 366). 10M. 
on refusal of non-suit (Wo. 367), 10-4- 
on refusal of a continuance (Wo. 368), 1 0-4. 
form of amendments proposed to (Wo. 369). i"-*- 
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EXCEPTIONS, BILL OF— Continued. 
preparation, time for, 1025. 

extension of time for, 1025. 
time for perparing cannot be extended by stipulation, 1025. 
danger of delay in preparing, 1025, note, 
preparation, party has right to aid of judge, 1025, note, 
signing, sealing and settling, 1025. 

cannot be settled by stipulation of counsel or parties, 1025, note. 

cannot be signed, settled or amended by stipulation, 1028. 

signing by other judge, when allowed, 1025, note. 

signing when trial judge dies, 1025, note. 

seal may be affixed to by amendment, 1025. note. 

certificate of judge to, conclusive, 1023, note. 

judge compelled to sign by mandamus, when, 1025, note, 1099, note, 
filing, etc., 1026. 

time for, how extended, 1026. 
incorporating itself into transcript of record, 1026, note, 
striking from the files, 1026. 
becomes part of record, when, 1026. 
how construed, presumptions, 1027. 
imports a verity, 1027, note, 
•conclusive as to matter of fact, 1027, note. 

recitations in, take preference of other recitations in record, 
1027, note. 

omissions in, cannot be supplied by the pleadings, 1027, note, 
amendment of, rule governing, 1028. 
striking amended bills from files 1028, note, 
agreed case in lieu of, rule regarding, 1029. 

see "Exceptions," "Error" and "Review." 

EXCESSIVENESS OF DAMAGES: 
ground for new trial, when, 972. 

see "New Trial" and "Motion." 

EXCESS OF JURISDICTION: 
reviewed by certiorari, 393. 

assumption of, stopped by writ of, prohibition, 1119. 
see "Jurisdiction.' 

EXCESSIVE LEVY: 

in attachment, effect of, 322. 
declaration in case for (Form No. 261), 612. 
see "Levy' and "Execution." 

EXCHANGE OF HORSES: 

declaration on promise to pay difference in, assumpsit (Form No. 
WJf), 540. 

EXCLUDING EVIDENCE: 
see "Striking Out." 

EXCLUDING WITNESSES: 

from court room, rule regarding, 824. 

disobedience to order, how punished, 824. 
see "Witnesses" and "Proof." 

EX-CONTRACTU: 

see "Form of Actions" and "Contract." 
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EX DELICTO: 

plaintiffs in action, generally, 26. 
declarations on, generally, 58^. ^ 
see "Forms of Actions" and 'Torts. 

EXECUTION IN ATTACHMENT: 

when defendant personally served 346. 
when defendant not personally served, 347^ 

i * OAQ 



levy of, 348. 

see "Attachment." 

EXECUTION OF BOND: 

of appeal from justice's court, 414. 
see "Bond." 

EXECUTION, IN CERTIORARI: 
generally, 408. 

see "Certiorari." 

EXECUTION IN GARNISHMENT: 
when it may issue on judgment, «$7S. 
surrender of property on, 379. 

-ay perfo™ conditions wnen. 

381 

proceedings on refusal to surrender, 382. 
see "Garnishment." 

EXECUTION ON JUDGMENT: 
when to issue against land, 100J- 
of affirmance in upper court, 1080. 
of reversal in whole, in upper court 1081. 
of reversal in part, in upper court, low. 
of dismissal, 1083. 

see "Judgment." 

^cannot* be madYon property of ***** corporation, 1103. not. 
and sale of real estate after seven years, 1164. 
in attachment, 348. 

see "Sale" and "Judgment." 

EXECUTION, REVIVAL OF : 

by scire facias after seven years, lib*, 
see "Scire Facias." 

■*ilE2&E^S3i-. WW. «en may ta*e titie, 385. 
not vitiated by certiorari, 402. 

see "Sale" and "Judgment." 

EXECUTION, SPECIAL: . fi 

on judgment of foreclosure by scire facias, 11 < 6. 

EXECUTION, IN SCIRE FACIAS: 
proceedings, 1179. 

see "Scire Facias." 
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EXECUTION OF WRIT: 
of replevin, 175. 

of attachment, the levy, generally, 322. 
levy, how made, 323. 
where to be made, 325. 
levy on corporate stock, 324. 
. as to exempt property, 326. 
Hen credited by, 327. 
on land certificate of, 328. 
see "Writ." 

EXECUTIVE OFFICER: 

cannot be restrained by writ of prohibition, 1121. 
see "Officers." 

EXECUTORS AND ADMINISTRATORS: 
to be suggested as plaintiffs, 21. 
when to sue for damages resulting from death, 26. 
plaintiffs in actions for tort, 29. 
as defendants in action on contract, 33. 
as defendants in action on note assigned, 35. 
as defendant when contractor dies, 36. 
when liable for torts, 46. 
liability of, for waste, 234. 
may maintain action of account, 100. 
trover by and against, 147. 

form of declaration by, on promise to testator (No. 51), 513. 
by, on promise to him as such (No. 52), 513. 
against, on promise to testator (No. 53), 513. 
against, on promise to him as such (No. 5J f ), 513. 
by, in trover for conversion in testator's lifetime (Form No. 206), 594. 
by m trover for conversion after testator's death (Farm No. 207), 594. 
defenses of, "has fully administered," plea (Form No. 338), 710. 
cannot destrain for rent, when, 1220. 
see "Officers." 

EXECUTORY CONTRACTS: 

require special count to obtain a recovery, 514. 
see "Contracts" and "Declaration." 

EXEMPLARY DAMAGES: 

recoverable in trespass, when, 114. 
in action, on replevin bond, J 82. 

for slander, 387. 

for false imprisonment, 211. 

for nial. pros. 205. 

for "crim. con.," 216. 
averment sufficient to recover In declaration for false imprisonment. 

(Form No. 187), 590, note, 
see "Damages." 

EXEMPLIF1CATIN OF STATUTE: 
rule regarding, 856, note. 

compare "Verification." 

EXEMPT PROPERTY: 
cannot be attached, 326. 
replevin for, demand unnecessary, 165. 
must be indicated in garnishee's answer, 368. 
trespass against officer for seizing, declaration for (No. 193), 591. 
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EXEMPTION: 

claim of, may be waived in attachment, 326. 

from garnishment, generally, 360. 

right of non-residents to, 387. 

must be shown in garnishee's answer, 368. 

from service of process, what persons have, 437. 

from jury service, 804. 

of attorneys at law, generally, 1252. 

from serving as juror, 1254. 
waiver of, by attorney from serving as juror, 1254. 
burden of proof regarding, 820. 

of defendant, in suggestion of damages in ejectment, 285. 
EXHIBITS: 

no part of record unless by bill of exceptions, 1023. 

and documents, where placed in bill of exceptions, 1025, note. 



EXISTENCE OF CORPORATION: 

cannot be questioned collaterally, 1124. 

only questioned by quo warranto and scire facia*, 1124. 

writ of scire facias to try, 1167. 



EXISTENCE OF WRITTEN INSTRUMENT: 
how proved, 846. 

see "Evidence" and "Proof." 

EXPENSE: 

caring for attached property, 335. 

see "Fees," "Costs" and "Custody " 

EXPERT TESTIMONY: 

general rule regarding, 871. 
laying foundation for, form, 872. 

see "Testimony" and "Witnesses." 

EXPERT WITNESSES: 

lawyers are as to professional matters, 1269, note, 
see "Witnesses." 

EXPRESS ASSUMPSIT: 
what is, 54. 

see "Assumpsit." 

EXPULSION: 

from house, declaration in trespass for (Form No. 200), 592. 



EXTENSION OF TIME: 
to plead in abatement. 675. 

for filing transcript of record, etc., in upper court, 1061. 
for filing brief in upper court, 1073. 
see "Continuance." 

EXTORTION: 

money paid by, recoverable in assumpsit, 60. 
see "Assumpsit" and "Threats." 



see "Evidence" and "Proof." 



see "Corporations." 



see "Eviction" and "Trespass." 
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EXTRA HAZARD: 

as a defense to. action on insurance policy, form of plea (No. 33Jf) r 
710. 

see "Defenses," "Plea" and "Risk." 

EXTRA WORK AND MATERIAL: 
assumpsit to recover for, 73, note. 

see "Assumpsit," "Contract," "Labor" and "Material." 

F. 

PACT: 

issue of, how raised by plea, 690. 

mistake of, in entry of judgment, how corrected, 1002. 
questions of, to be determined by jury, 913. 

finding on, final in appellate court, when, 1019. 
finding on "differently," etc., entitle party to review in supreme 
court, 1020. 
see "Issue" and "Findings." 

PACTS: 

only to be stated in pleading, 475. 
FACTOR: 

see "Bailee." 

FAILURE OF CONSIDERATION: 
pleaded specially in debt. 703. 
as a defense, form of plea (No. 331), 710. 

and "want of consideration," pleas of, distinguished (Form No. 331) r 
710, note. 

partial, plea of, when and how interposed (Form No. 331), 710, note- 
see "Consideration." 

FALSE IMPRISONMENT: 
what constitutes, 208, 209. 
criminal liability, 209. note, 
may arise from lawful writ, 210. 
wherein it is false, 210. 
confining child is, when, 210. 
who to join as plaintiffs in action for, 27. i 
plaintiffs in action for. when interest assigned, 28. 
damages recoverable in trespass, when, 115. 
action on the case for, 208. 
removed by habeas corpus, 211. 
action on the case for, when to be begun, 212. 
declaration for, in trespass (Form No. 1S7), 590. 
in case (Forms Nos. 2/ f 7-2S0), 607. 

compare "Malicious Prosecution." 

FALSE REPRESENTATION: 

action on case for damages occasioned by, 233. 
see "Fraud" and "Deceit." 

FALSE RETURN: 

declaration in case against oflScer for (Form No. 258), 612. 

FALSE SWEARING: 

accusation of, slander, declaration In case for (Form No. 284), 619. 
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special plea or notice with general issue (No. 
"see "Breach of Warranty," "Warranty" and "Fraud." 

FALSITY OF THE CHARGE: 
in malicious prosecution, 199. 

see "Malicious Prosecution." 

FAMILY NECESSARIES: 

declaration in common counts for (XV 11), oiu. 

FAMILY SUPPLIES: 

who liable for, 38, note. 

FATHER: 

when liable for child's tort, 115. 

FEDERAL COURTS: 

concurrent jurisdiction with state courts, 4. 
see "Courts." 

FEE BILL: 

replevin of, taxation of costs on, 1038, note, 
when costs improperly taxed, 10, 12. 
see "Fees" and "Costs." 

FEELINGS, INJURY TO: ininriPS 216 

damages recoverable for in action for personal injuries, Jio. 

see "Injury" and "Damages." 

""FEE:" 

see "Seizin," also "Title." 

FEES* 

illegal, when money paid for recoverable, 160. 
of attorney, in action on attachment bond, 317. 

may be contingent, 1265. 

cannot be recovered by one not licensed, 1^74. 

taxed as costs, when, 1274. 

liability of client for, 1274. 

taxed as costs in suit for wages, 1274, note. 

how determined and proved, 1275. 

lien for, rule, 1276. 
see "Attorneys." 
of auditors, in action of account, 109. 
of garnishee, a part of the judgment, 375. 
of officer for caring for attached property, 335. 

presumed to be paid by party requiring him, 101^. 

FENCE: i 

liability concerning division, 43, note. 

division, duty of adjoining owners regarding, l^f. 

FENCES: 

what required by law, 43. 
duty of ratfroad to build, 231. 

see "Railroads" and "Division Fences." 

FENCE VIEWERS: 

to determine legal fence, 43. 
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"FENCING RAILROAD: 

declaration in case for not (Form No. 221), 599. 
see "Railroads" and "Forms." 

FICTION IN LAW: 

employed in ejectment, 238. 

FILES: 

of the court, privilege of attorney in examining, 1255. 
striking plea from, general rules, 716. 

when proper, 692. 
striking from, of bill of exceptions, 1026. 

FILING ABSTRACT OF EVIDENCE: 
in upper court, 1068, 1069, 1070, 1071. 

see "Abstract" and "Practice in Appellate and Supreme 
Court." 

FILING ADDITIONAL PLEAS: 
general rules relating to, 718. 

FILING AFFIDAVIT OF CLAIM: 
with declaration, 550. 
who may make, 550. 

see "Declaration." 

FILING BILL OF EXCEPTIONS: 
rule, 1026. 

see "Bill of Exceptions." 

FILING BRIEF: 

in upper court, rule governing, 1072. 
time for, 1073. 
number required, 1074. 

see "Brier' and "Practice in Appellate and Supreme 
Courts." 

FILING DECLARATION: 
time for, 548. 

default of, continuance, costs, 549. 
see "Declaration." 

"FILING POINTS IN WRITING:" 
on motion for new trial, 964. 
see "New Trial." 

FILING PLEADINGS: 

may be in term time or vacation, 548. 

FILING RECORD: 

in appellate or supreme court, on appeal, 1035. 

see "Record" and "Practice in Appellate and Supreme 
Court." 

PILING TRANSCRIPT: 

with writ of error, when to operate as supersedeas, 1052. 
of record, time for, placing case on docket, 1061. 
see "Transcript" and "Practice." 
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F 'S**tU as ^ *»■ 
see "Supersedeas" and "Writ of Error. 

FINAL JUDGMENT: 
definition of, 989. 
what is not, 1039, note, 
non-suit is not, in replevin, 181. 
how far judgment in ejectment is, 2<7. 
when to be entered in garnishment, 6( 4. 
necessary to support appeals froni ^justice, 410. 
rules and orders of court are not, 779. 
only can be reviewed, 1013, 1039. 
when refusing to grant new trial is 1013 note 
reversing or remanding a_case is not lOld, noie. 
in supreme court, when 7. 
see "Judgment." 

FINANCIAL CONDITION: 

proof of, in action for breach of promise, 218. 

"FINDING:" . 

averment of , in action for trover, 136. 

of appellate court on questions of ^^^J^J^ by bill of 
of court on special questions, no part of record unless oy 

exceptions, 1023. ^^s^ +n rpview in supreme- 

"of facts differently," etc., entitle parties to review m 

court, when, 1020. Q _ a 
on trial by the court, on propositions of law, w>o. 

exceptions to, 959. 

two ways of correcting, 960. 

how review of obtained, 960. 
see "Verdict." 

FINE: * a 

for comtempt, power of courts, b. 
for cutting trees, 124. 
for injury to orchard, 125. 

for injury to garden, yard, or field, 1W. ^ 
for transferring claim of wages for garnishment ,M8. 
and imprisonment, for enticing away servant, 
in quo warranto, 1136. 

FIR n^t act of God to excuse breach of contract, 61, note. 

from engine, liability of company m. m> 
escaping, declaration in case against railroads tor i*w 

negngence in kindling, declaration ^^nVJsTno^' ^ 
escaping from locomotive, proof m action for, 818, note, 
see "Negligence" and "Railroads." 

FIRE INSURANCE POLICY: 

declaration on. in assMWipsif (Forms tfos. 109-110), &«• 
see "Policy" and "Insurance." 

FI&H* 

when trespass will lie for taking, 116. 
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[The references are to sections: Vol. I., 8$ 1-787; Vol. H., 68 788-1276.] 
FIXTURES: 

removable, may be subject of replevin, 156. 
form of declaration for sale of (IV), 510. 
declaration in covenant for removing (Form No. 165), 575. 
see "Real Property." 

"FOR USE:" 

how plaintiff to sue for, 14. 

see "Action for Use," "Assumpsit" and "Assignments." 

FORCE: 

landlord not permitted to use, 115. 
justifiable in taking one's own property, 115. 
an element of damages in trespass, when, 115. 
see "Damages" and "Trespass." 
FORCIBLE: 

definition of, within forcible entry and detainer act, 1206. 

FORCIBLE DETAINER: 
definition of, 1205. 

see "Forcible Entry and Detainer." 

FORCIBLE ENTRY: 
definition of, 1205. 
landlord may make to repair, 123. 
landlord cannot make, 115. 
trespass will lie for, 115. 

FORCIBLE ENTRY AND DETAINER, ACTION OF: 
classification, 50. 

preferable to ejectment, when, 263. 
time for appeal from justice's court, 412. 
appeal in, 415. 

pending, cannot be pleaded in abatement, when, 665. 

judgment in. cannot be entered on confession, 996. 

cases, review of, 1019, note. 

definition and nature, 1205. 

forcible entry forbidden, 1206. 

what is "forcible," 1206. 

when maintainable. 1207. 

title to land tried on, 1207. 

right to gather crops, 1207, note. 

what detainer unlawful, 1207, note. 

plaintiffs in, 1208. 

abatement of by death of party, 1208. 

defendants of, who to make, 1209. 

demand in writing to precede, 1210. 

demand in, when necessary, 1210. 

commencement of, complaint, 1211. 

summons in, when returnable (Form No. 397), 1212. 

is local, 1212. 

summons, service of. publication, 1213. 

pleadings in, 1214. 

trial, how conducted, 1215. 

two questions to be determined on, 1215. 

form of verdict in, 1215. 

possession necessary to sustain, 1215, note. 

judgment in, for the whole, 1216. 

113 
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FORCIBLE ENTRY AND DETAINER, ACTION ^'^^ n ^ nue ^" 
judgment in. damages cannot be awarded, 1216. note, 
terminates right to sue for rent, 1216, note, 
judgment in, for a part, 1217. 91 - notp 

judgment by confession not entered in, 121,, note, 
writ of restitution, (Form No. 398), l^is. 
review of, 1219. 
FORECLOSURE OF MORTGAGE BY SCIRE FACIAS: 
formal requisites, 1172. 
form (No. 38J,), 1171. 
service of the writ, publication. 11 <3. 
defenses to the proceedings, 1174. 
judgment, 1175. 

see "Scire Facias." 

FOREIGN CORPORATIONS: 

liable in attachment, when, 294. 
as garnishees, 362. h 
see "Corporations" and "Non-Residents. 

FOREIGN LANGUAGE: fil o 
slander in, declaration in case for (Form "No. 291), 61J. 

FORM OF ACCOUNT STATED: 
count for (No. 509- 

FORFEITED RECOGNIZANCE: 
debt will lie upon, 92. 
recoverable in "debt," 89. 

FORFEITURE: 

assumpsit will lie to collect, when. 8i. 

of penal bond, recoverable in "debt. J6. 

or penalty, declaration on, of statute (Form Ao. 161), o<l. 

FORM OF ACTIONS: 
history of, 49. 
classification of,. 50. 
real, what are, 50. 
personal, what are, 50. 
mixed, what are, 50. 

ejectment is, 239. 
ex contractu, what are, 50. 

ex delteto, what are, 50, 112. . „ .. A „ ^07 503 

determent by averments in body of declaration, 48i, 
assumpsit, 49. 

when the only remedy. 55. 

substitution of, for others, 56. 

waiving tort and suing in, 57. 

on contract under seal. 58. „ ana n\u> 60 

for damages for breach of contract, general^, w. 

choice of. or trespass, 60, note. 

acts excusing breach of contract. 61. 
attachment, generally. 291. 

on ground of fraudulent conveyance, 311, note, 
garnishment, 355. 
ejectment. 238. 

on contract, account, generally, 99. 
covenant, generally, 95. 
debt, declaration in, 88, 551. 
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FORM OF ACTIONS— Continued. 
for torts, trespass, 112. 

trespass on the case, 183. 
trover, 136. 

replevin, generally, 155. 
on right given by statute, 85. 
when statute silent as to remedy, 85. 
to recover penalty, 85. 

recital of in commencement of declaration, 497. 
see following headings. 

FORM OF AFFIDAVIT: 
In replevin (No. 1), 171. 
in attachment (No. ) t ), 303. 
in garnishment, on judgment (No. 8), 357. 
for capias (No. 23), 451. 

of plaintiff's claim should be filed with declaration (No. 141), 550. 
of truth of plea in abatement (No. 302), 674. 

denying execution or assignment of written instrument (No. 351), 

of merits to be filed with plea (No. 352), 713. 
of service of notice of motion (No. 357), 373. 
for placing case on short cause calendar (No. 358), 783. 
for continuance (No. 360), 793. 
see "Affidavit." 

FORM OF AFFIRMATION: 
of witness (No. 362), 838. 
see "Oath." 

FORM OF AGREEMENT: 

to arbitrate matter not in suit (No. 388), 1182. 
see "Stipulation." 

FORM OF ALLEGATION OF DAMAGES: 
in declaration in debt (No. 1U), 564. 

FORM OF ALLOWANCE: 
of capias (No. 2-J),452. 
of certiorari (No. 11), 397. 

FORM OF AMENDMENTS: 

proposed to bill of exception (No. 369), 1024. 
see "Amendments." , 

FORM OF APPEAL BOND: 

to appellate or supreme court (No. 370), 1032. 
see "Appeal Bond" and "Bond." 

FORM OF ASSIGNING THE BREACH: 
in the declaration, 523. 

in debt (Nos. l/ f 2-L',3), 563. 

FORM OF ASSIGNMENT OF ERROR: 
general (No. 373 1, 1063. 

FORM OF ATTACHMENT: 
bond (No. 5), 317. 
writ (No. 6), 318. 

see "Attachment." 
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FORM OF AVERMENT: 
in declaration, 518. 
of notice, 519. 

of damages in declaration, 524. 

of damages in covenant (No. 163), 574. 

in plea of general issue, in assumpsit (No. 309), 692. 

in debt (No. 310), 693. 

in covenant (No. 311), 694. 

in trespass {No. 312), 695. 

in trover (No. 313), 696. 

in replevin (No. SU), 697. 

in SSSSXPA m writing with senera, issue (ft* «* 
350), 710. 

FORM OF AWARD : 

on arbitration {No. 389), 1189. 

F °?£ SL£tf*ffiat held b y ««« <*«>. 27), 456. 
see "Bonds." 

FORM OF BILL OF PARTICULARS: 
general (No. 299), 645. 

FORM OF BILL OF EXCEPTIONS: 
to evidence (No. 365), 1024. 
to instructions (No. 365), 1024. 

to denial of motion for new trial (No. w>*™*L t verdict contrary 
to denial of motion for a new trial on ground that veru 

to evidence (No. 366), 1024. 
on refusal of nonsuit (No. 367) 1024 
on refusal of a continuance (No. 368), 

FORM OF BOND FOR APPEAL: 
from justice (No. U), 414. 
in forcible entry and detainer (No Jfl. 
in forcible entry and detainer (No. 399), 1215*. 

FORM OF CERTIFICATE: 1052r 
that writ of error to operate as supersedeas (Ao. 372), IN- 
FORM OF CERTIORARI: 
bond (No. 12), 398. 
writ (No. 13), 400. 

see "Certiorari." 

FORM OF COGNOVIT: . 624 

of defendant desiring not to appear (Ao. 2So), w*- 
who has been served (No. 295), 624, note, 
see "Confession of Judgment." 

FORM OF COMMENCEMENT: 
, of pleas in bar, 688. 
of plea in abatement, 669. 

to special pleas (No. 318), 710. >? 
see "Commencement" also "Declaration. 
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FORM OF COMMON COUNTS: 
consolidated (No. 45), 512. 

see "Common Counts" and "Declaration." 
FORM OF CONCLUSION: 

in declaration on covenant (No. 162), 574 
to special pleas, 710. 

see "Conclusion" and "Formal Parts." 
FORM OF COPY: 

of account sued on, to be printed with declaration (No. 46), 512. 
FORM OF DECLARATION: 

illustrating the various parts, model, 489. 

in common counts, for goods sold and delivered (I), 510. 

for goods bargained and sold (II), 510. 

for crops sold to defendant (III), 510. 

for fixtures (IV), 510. 

for land sold and conveyed (V), 510. 
•* labor and services (VI), 510. 

for labor and services of horses and carriages, etc. (Via), 510. 

for labor and material (VII), 510. 

for money lent (VIII), 510. 

for money paid to defendant's use (IX), 510. 

for money had and received (X), 510. 

for interest (XI), 510. 

for use and occupation (XII), 510. 

for board and lodging (XIII), 510. 

for hire of horses, -carriages, etc., (XIV), 510 

for pasturage (XV), 510. 

for boarding and stabling horses, cattle, etc., (XVI), 510. 
for necessaries (XVII), 510. 
for physician's bill (XVIII), 510. 
for attorneys' fee (XIX), 510. 
v for wages and salary (XX), 510. 
for warehouse room, storage, etc. (XXI), 510. 
for dockage of ships and vessels (XXII), 510. 
for freight or carriage of goods by land (XXIII), 510. 
for freight of carriage of goods by water(JXTF), 510. 
for freight of goods, another form (XXV), 510. 
consolidated (No. 45), 512. 
in account, tenant in common against cotenant (No. 180), 581. 
not averring relation of tenants in common (No. 181), 581. 
partner against partner (No. 182), 581. 
against "custodian" to account (No. 183), 581. 
in assumpsit, by surviving partner on promise to both partners (No. 
47), 513. 

on promise to him to pay debts due firm before death of mem- 
ber (No. 48), 513. 
against a surviving partner, on promise of both (No. 49), 513. 

on his promise after death of his partner (No. 50), 513. 
by executor, on promise to testator (No. 51), 513. 

on promise to him as such (No. 52), 513. 
against executor, on promise to testator (No. 53), 513. 

on promise by him a® such (No. 54), 513. 
by administrator, on promise to intestate (No. 55), 513. 

laying debt to intestate by promise to plaintiff (No. 56), 513. 

on cause of action arising after death of intestate (No. 57). 
513. 
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FORM OF DECLARATION— Continued. instate (No. 

in assumpsit against an administrator, on promise by intestate v*o. 

laying debt from intestate and promise by administrator 

on canse 5 ^f 5 artlon arising after death of intestate (No. WK 

against^gent. for not accounting for goods, etc., intrusted to 
him to sell (No. 61), 526. 
for not using due care in sell ng goods (A o. |2). o|6. 
for not obeying orders in selling goods ^^ ft "? ellTerlngf 
for selling part under price, not accounting, not delivering, 

on M%2S^»t he had authority to sell, etc. (No. 67), 
against 5 ?orwarding agent, a warehouseman, for not forwarding 
goods, etc. (No. 65), 526. a ^^a <Xn 66) 526. 

for lack of care and not forwarding as directed (^o. 66), 
against del credere agent on his guaranty (No. 68), 5*>. 

.J^t^X^ for not »~ * > 
and not returning on request (No. 71), 5-3. reiving goods, 

by common carrier against consignee for not receiving b 
etc. (xVo. 72), 529. . £ eooas (y 0 . 

against common carrier, for gross neglect and loss oi goou* 

for carelessness and delay in delivery (*wh ^ 75) 
of passengers for negligent injury to persons, etc. u>« 

on a gufranty of the price of goods to be supplied to a third 
person (Nos. 76-77). 530. 
of house rent (No. 78), 530. ,.„nnimr to defendant 

of debt of third person, consideration running to aeie 

(No. 79), 530. Qm KQi 

against hirer of goods, for carelessness (Ao. 80 ),o6 1. 
for non-payment of rent, lease under ^&°'**l\^ m . 532. 
against tenant, for not keeping premises in repa i ^' 532 . 

of farm, for not cultivating according to custom (- «• ^ 
for breach of promise of marriage, on requ«t^« W> , * ^ 

where defendant has married another pe rson ^ ™J n0 
for breach of promise of marriage within a reasoname 

request made (No. 87), 533. time (No. 88), 

for discharge from service before expiration of time u 

to recover reward offered by advertisement for discovery of 

offender (No. 89). 535. npnentinir (*o- - m 

for goods sold at market price, vendee not accepting i 

536. A . n> . r:q(? 

for timber sold and taken away (Ao. .m. oao. m 

' for article taken on trial to be returned or paid for ax 

time (No. 92). 536. „ n 
against vendor for not delivering ao*. '• < ^^ .'^ reasonable 
for not delivering goods at a particular place v> itliin a rea 

toTM&^'Tvoo** whereby plaintiff procured others at 

for'sK « S-ds unsatisfactory 



97), 536. 
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FORM OF DECLARATION -Continued 

In assumpsit, on subscription for stock of corporation (No. 98), 537. 
tor lure of warehouse room (No. 99), 538. 
for breach in warranty, of horse (No. 100), 539. 
that goods equal sample (No. 101), 539. 
that goods were tit for purpose intended (No. 102), 539. 
on warranty of horse in exchange (No. 103), 539. 
on promise to pay difference in exchange of horses (No. 101,), 540. 
on building contract, non-performance of part, negligence as to 

residue (No. 105), 541. 
for discharging plaintiff before completing work (No. 106), 541. 
on corporation by-laws (No. 107), 542. 
for doctor's bill (No. 108), 543. 
on fire insurance policy (Nos. 109- 110), 544. 
on life insurance policy (No. Ill), 544. 
on promissory note, payee against maker (No. 112), 545. 
indorsee against maker (No. 118), 545. 

second (or subsequent) indorsee against maker (No. 114), 545. 
indorsee against payee or other indorser (No. 115), 545. 
holder against maker and indorser (No. 116), 545. 
made payable at a particular place, payee against maker 

(No. 117), 545. 
payable in installments, all due (No. 118), 545. 
payable in installments, not all due (No. 119), 545. 
payable to bearer (No. 120), 545. 
surviving payee against maker (No. 121), 545. 
on contract in writing, payable in trade, time and place not 

specified (No. 122), 545. 
payable in trade, time and place specified (No. 122, second 

form), 545. 

payable in trade, price, time and place agreed upon (No. 122,. 
third form), 545. 

on bill of exchange, drawer, being payee, against acceptor (JVo. 
123), 545. 

drawer, not being payee, against acceptor (No. 124), 545. 
payee, not being drawer, against acceptor (No. 125), 545. 
indorsee against maker (No. 126), 545. 
payee against drawer for non-acceptance (No. 127), 545. 
indorsee against drawer for non-acceptance (No. 128). 545. 
indorsee against indorser for non-acceptance (No. 129). 545. 
Indorsee against drawer for default in payment of drawee- 
(No. 130), 545. 

indorsee against indorser for default by drawee (No. 131),. 
545. 

holder against drawer and indorser (No. 132), 545. 

indorsee against drawer, bill drawn and accepted, payable 

at particular place (No. 133), 545. 
drawer against acceptor on condition (No. 134), 545. 
against drawer, default of payment, drawee not found (No~ 

135). 545. 

indorsee against drawer where drawee is dead (No. 136), 
545. 

indorsee against drawer where presentment waived (No~ 
137), 545. 

executor of drawer on promise to testator (No. 138), 545. 
executor of drawer, agaiust acceptor on promise to plaintiff 

as executor (No. 139), 545. 
executor of indorser against drawer (No. 138), 545 r note. 
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FORM OF DECLARATION— Continued. 

in case, by agents, 595. • 

against bailee for negligence (No. 208), 596. m) 
^ without reward, for negligence and non-delivery (Ao. 

for immoderately driving a horse (No. 210), 596. 
for careless driving against plai ntifT s carnage (A o. ^ 

^-o^f^ffi * 

agau^co^^ by land . * "gre^ WU ^ 

for negligently unloading goods (No. 2 15 , 5WS. 
against inn keeper for loss of chattel (ATo. 2io% 59». 
against railroad company for negligence in running tram across 

^ b S^cS3^bj administrator for negligence, caus- 
ing death (No. 218), 599. 
for not ringing bell, etc. (No. 219), 599. 
for negligence regarding escape of fire (No. 220), .»yy. 
for not fencing road {No. 221), 599. ^ 
for not maintaining cattle guards (No. 222), 
for injury to passenger (No. 223), 599. 

for injury to person by collision (No. 224), e Mp W fllk 
against municipal corporation for negligence regarding sidewalk 

for Kg^bank and injuring plaintiffs wall (No. «7). 600. 

for obstructing street (Nos. 228-229), 600. 

for injury by intoxicated person (No. 230), 600. 

for nuisance, in keeping slaughter house (No. 231), boi. 

in kindling fire {No. 232), 602. 

regarding partition fence (ATo. 233), 60J. 
for keeping ferocious dog (A~o. 234), 603. ... m 

for keeping dog accustomed to bite sheep, etc. {No. 2A>>, «». 
for injury to plaintiff by defendant's bull (Ao. 236). bOd. 
for shooting dog (No. 237), 603. 
upon warranty (No. 238), 604. 
for fraud in sale of horse (No. 239), 605. 

for fraud in selling goods (No. 2*0), 605. nflpkGd (i v 0 240- 

for selling unmerchantable goods deceitfully packed (*o. *i 

for deceit in exchange of horses (No. 2k2\ 605. 

for misrepresentation of person's honesty (No. 2Jf3), wo. 

for criminal conversation (Fo. 244). 606. 

for enticing away wife, etc. (Nos. 245-246), 6W>. w7 

for malicious prosecution and false WJJt (Ao. 247), w 

for maliciously causing arrest (Nos. W*^)' ^'a 0 - 

for malicious prosecution of civil case (tfo. 2o0), bOi. 

for seduction (No. 251), 608. 

for enticing away workman (ATo. 252), bw. 

against physician for negligence (A o. 253), < biu. 

against attorney for negligence in examining title (ao. ^. 

for negligence in defending case (tfo. 255), ,610. 
for waste, in cutting trees, etc. (No. 256), bll. 

by injuring premises, etc. {No. 2d7), ^611. 
against sheriff for false return (A T o. 258), 61^. 

for not levying (No. 259), 612. 
against sheriff for excessive levy, etc. (No. j , (iVo . 

against sheriff for taking insufficient bond in repievm 

612. 
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to case, for negligence in running foul of vessel (No. 262) 613 
in running down boat (No. 263), 613 

"^s? ssf ^sr«sr ner for causing m 

for untying boat, etc.* (No. 263), 613. 

2£?"? St warehouseman for not forwarding goods (No 266) 614 
for diverting water course (Nos. 267-268) 615 
for overflowing meadow (tfo. £6"0),-615 ' 

^ m 615!° Der ° f highwayS f or overflowing land by ditch 
for obstructing public way by vessel (No. 271) 616 
ror obstructing private way (No. 272), 616 
for obstructing window-lights (No. 273). 616 
for neglecting to produce papers (No. 274), 617 
for libel, general form (No. 275), 618. 

directly charging offense, not requiring inducement (No. 276), 

not Erectly charging* offense, requiring inducement (No. 276), 

averment of special damages (No. 278), 618 
contained in letter from employer (No. 279), 618 
published in newspaper (No. 280). 618. 
in letter intimating insolvency (No. 281), 618 
for *g^y^harglng offense, not requiring inducement 

not directly charging offense, requiring inducement (No. 283), 

by accusation of false swearing (No. 284), 619 
of school mistress (No. 285), 619. 
in charging want of chastity (No. 286), 619. 
regarding profession (No. 287), 619. 
imputing dishonesty, etc. (Nos. 288-289), 619 
imputing insolvency (No. 290), 619. 
in foreign language (No. 291), 619. 
to covenant, by lessor against lessee for rent (No. 16$, 575 

by lessor against lessee for not repairing, etc., for removing 
fixtures, etc. (No. 165), 575. 
against assignee of lessee for rent (No. 166), 575. 
by heir of lessor against lessee, for rent, etc. (No. 167), 575 
by devisee of leasor against leasee for rent, etc. (No. 168), 575. 
on land contract against vendor for not conveying (No. 169), 576. 
on land contract for purchase money (No. 170), 576. 
for breach of warranty, grantee against grantor (No. 171), 576. 
assignee of grantee against previous grantor (No. 172), 577. 
grantee against grantor in deed of conveyance (No. 173), 577. 
devisee of grantee against grantor (No. 174), 577. 
of quantity of land (No. 175), 577. 

after settlement of estate, grantee against heir of grantor 
(No. 176), 577. 

against incumbrances (No. 177), 578. 

for quiet enjoyment (No. 178), 579. 

of seizin and power to convey (No. 179), 580. 
in debt, on common counts (No. 145), 565. 
on common money bond (No. 146), 566. 
on money bond setting out condition (No. 147), 566. 
on bond, assigned (No. 148), 566. 

surviving obligee against surviving obligor (No. 150), 566. 
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FORM OF DECL A R A.TION — Continued. 

in debt, on bond, assignee of an assignee of obligee against obligor 
(No. 151), 506. 

of indemnity, to secure fidelity of employee (No. 152), 567. 
of appeal (No. 153), 5G7. 

of executors, etc., by distributee (No. 154), 567. 
of sheriff (No. 155), 507. 
of replevin (No. 156), 567. 
on several bonds (No. UfD), 566. 
on a judgment (No. 157), 568. 

of a justice of the peace (No. 158), 568. 
on a recognizance in a criminal case (No. 159), 569. 
on license bond for use of person injured, etc. (No. 160), 570. 
on statute for penalty or forfeiture (No. 161), 571. 
in ejectment (No. 292), 620. 
in replevin (No. 203), 593. 

in trespass, for assault, battery, and wounding (No. 184), 590. 
for assault with firearms, wounding, etc. (No. 185), 590. 
riding or driving against plaintiff Wo. 186), 590. 
for false imprisonment (No. 181). 590. 
for criminal conversation (No. 188), 590. 
for assault upon plaintiff's wife (No. 189). 590. 
by husband and wife for assault upon the latter (No. 190), 590. 
for debauching plaintiff's daughter (No. 191), 590. 
for goods taken and carried away (No. 192), 591. 
against officer for seizing exempt property (No. 193), 591. 
for chasing sheep (No. 194), 591. 
for shooting dog (No. 195), 591. 

for running vehicle against plaintiff's horse (No. 196), 591. 
for running vehicle against plaintiff's vehicle and Injuring plaint- 
iff and vehicle (No. 197), 591. 
for cutting rope and loosening boat (No. 198), 590. 
for injury to dwelling house and goods (No. 199), 592. 
for expulsion from house (No. 200), 592. 
quarc clausum f regit, stating many injuries (No. 201), 592. 
for tearing up railroad and making another across same (No. 
202). 592. 
in trover (No*. 204-207), 594. 

by executor, for conversion in testator's lifetime (No. 206), 594. 
for conversion after testator's death (No. 207), 594. 
objected to by demurrer and not by plea of general Issue. 691. 
against attorney, 1269, note, 
see "Declaration." 

FORM OF DEMAND: 

of possession to precede action of forcible entry and detainer (No. 
396), 1210. 

FORM OF DEMURRER: 

"general," to declaration or replication (No. 297). 637. 
"special," to declaration or replication (No. 298). 637. 
in special cases, 637, notes. 



see "Demurrer." 



FORM OF EXCEPTIONS: 

to referee's report (No. 395), 1202. 
see "Exceptions." 
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FORM OF FORTHCOMING BOND: 
in attachment, 333. 

see "Attachment," "Release of Property" and "Bond." 
FORM OF FOUNDATION: 
for expert testimony, 872. 

FORM OF INDEBITATUS, ASSUMPSIT COUNT- 
general (No. 4D, 506. 

by a surviving partner on promise to both partners (No. 47), 513. 
FORM OF INSTRUCTIONS TO JURY: 

care required of counsel, court need not correct, 932. 
see "Instructions." 

FORM OF INVENTORY: 

in distress for rent (No. 401), 1223. 

FORM OF JOINDER IN DEMURRER: 
general (No. 2981-2), 639. 
see "Demurrer." 

FORM OF JUDGMENT: 
generally, 276, 993. 
in assumpsit, 993. note, 
in action of debt, 94, 993, note. 

on a bond. 993. note, 
in garnishment, 377, 993, note, 
on scire facias, 1178. 
in action of trover, 154. 

amendment of, by judge's minutes after expiration of term, 990. 
see "Judgment." 

FORM OF JUSTICE'S TRANSCRIPT: 
general (No. 17), 416. 

see "Appeal" and "Certiorari." 

FORM OF MOTION: 

for new trial (No. 364), 964. 

see "Motions" and "New Trials." 

FORM OF NOTICE: 

of motion (No. S57), 773. 
or plea of recoupment (No. 354), 732. 
to produce documents (No. 363), 864. 
of set off ( No. 353), 726. 

of special defense to accompany plea of general issue (No. 317). 710. 
see "Notice." 

FORM OF OATH: 

of witness (No. 361). 838. 

for admission to practice law (No. 403), 1240. 

in the United States Supreme court (No. 404), 1244. 

of arbitrators, 1187. 

see "Oath" and "Affirmation." 

FORM OF ORDER: 

of reference (No. 391)* 1199. 

see "Referees and References." 
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JTORM OF PETITION: 

for certiorari to j»£ 

to court of record t^^kn tl4S 
for writ of habeas corpus (No. 374), 11**- 
ad testificandum (No. 375), 

see "Application" and "Petition. 

verification of {No. 802), 674 
in abatement for non-jouider (No. 301), 674. 
for misjoinder of defendants (tfo. 303), 674. 
of suit pending Wo. m),W± 
of infancy of plaintiff (No^ 30 5). 674 
of infancy of defendant »Jg>' 6 ^ 
of general issue, in oss«mpMt (tfo. 309), ww. 
in case (No. 315), 698.^ 
in covenant (No. 8111, .694. 
In debt (No. 310), 693. 
In ejectment, 709. 
in trover (No. 313), 696. 

in trespass (No. 312), 695. 

in replevin (No. Si*), 697. 
entire (No. 316), 710. 
of note given in satisfaction (tfo. 319), 710. 
arbitration and award (No. 320 , 710. 
of pavmeut, of services (tfo. 322), 7iu. 
in money (tfo. 822), 710. 
in scire facias (No. 386), 1177. 
of statute of frauds (No. 323) 710 
of ultra rires corporation (tfo .32*), 710. 
of statute of limitation (No. 325), 710. 

to book account (No. 826), 710. 
of tender (No. 827), 710. Q 
of denial of art, tender of residue (No. 328), 71U. 
of want of capacity (No 329), 710 
of partnership of plaintiff (No. 330), 710. 
of want or failure of consideration (No. 331), 710. 
of gambling debt (No. 332), 710. 
of infancy of defendant (tfo. 333), 7iu. 
of increased risk in policy of insurance (No. 334), <10. 
of notice of estoppel (No. 335), 710. 
of fraud (No. 336), 710. 
of usury (No. 337), 710. 
of plene administravit (No. 338), 7iu. 
in debt on indemnity bond (No. 389), 710. 
of no» damnificatus (No. 3*1), 710. 
of false warranty (No. 3*2), 710 
of conditions performed (tfo. 3*3), 7iu. 
of duress (No. 3*4), 710. 
of self defense in trespass (No. 3*5), 
of defending another (No. 3*6), 710 
of libel (No. 3*7), 710. 
of justification of libel (tfo. 3*8), 710. 
of that accusation is true (No. 3*9), 710 
of diligence by common carrier (No. 350), Jiu. 



INDEX. 



179T 



LThe references are to sections: Vol. I., 96 1-787; Vol. II., §§ 788-1276.] 
FORM OF FIEA-Continued. 

or notice of recoupment (No. 345), 732. 
pius darrein continuance (No. 356), 754. 
of nul ticl record in scire facias (No. 385), 1177. 
of death in scire facias (No. 387), 1177. 
see "Pleas" and "Defenses." 

FORM OF PRECIPE: 
general (No. 18), 428. 
for scire facias (No. 378), 1162. 
see "Praecipe." 

FORM OF QUANTUM MERUIT COUNT: 
(No. 42), 507. 

see "Counts" and "Declaration." 

FORM OF QUANTUM VALEBANT COUNT: 
(No. A3), 508. 

see "Counts" and "Declaration." 

FORM OF REPORT: 

of referee, dismissing the action (No. 392), 1201. 
general (No. 393), 1201. 
in action for negligence (No. 394), 1201. 

FORM OF REPLEVIN BOND: 
general (No. 3), 173. 

see "Replevin." 

FORM OF REPLICATION: 
general (No. 355), 733. 

see "Replication" and "Pleadings." 

FORM OF RETURN OF SUMMONS: 
not found (No. 21), 444. 
found (Nor 22), 444. 

see "Summons" and "Return." 

FORM OF SECURITY: 
for costs (No. 19), 430. 

see "Costs" and "Security for Costs." 

FORM OF SIMILITER: 
general. 734. 

see "Similiter" and "Pleadings." 

FORM OF SPECIAL PLEA: 
general (No. 318), 710. 

see "Pleas" and "Form of Plea." 

FORM OF STIPULATION: 

to refer the issues (No. 390), 1199. 

see "Stipulation" and "Agreement." 

FORM OF SUGGESTION OF DAMAGES: 
in ejectment, 280. 
generally (Nos. 293-294), 620. 

see "Damages" and "Suggestion of Damages." 
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FORM OF SUGGESTION OF DEATH: 
general, 759. 

see "Death" and "Suggestion of Death. 

FORM OF SUMMONS: 

to commence action (No. 20), 434. 
in garnishment (No. 9), 357. 
in forcible entry and detainer (A o. 397), 1212. 
in distress for rent (No. 1,02), 1224. 
see "Summons." 

FORM OF SUPERSEDEAS BOND: 

to justices' court (,Vo. 14), 414 „ Am)eal » "Certiorari" and 

see "Supersedeas," "Bond, Appeal, 
"Review." 

FORM OF TITLE COURT, TITLE TERM, VENUE AND COM- 
MENCEMENT: 
of declaration generally (No. 29), 498. 
when attorney sues in his own behalf (Ao. 30), 498. 
where an infant sues (No. 31), 498. 
where partners sue (No. 32), 498. 
where surviving partner sues (No. 33), 498. 
when assignee sues in his own name (Ao. ■ f^' f 98 : Q8 
when assignee sues in name oj assignor (A ^ 4 y »- for uae 

when assignee of choses in action sues in name or assifeuu 

(A T o. 36), 498. 
where an executor sues (No. 37), 498. 
where an administrator sues (No. 38), 498. 
where corporation sues (No. 39), 498. 
in suit begun by a national bank (No. 40), 498. 
see "Declaration." 
FORM OF TITLE, COMMENCEMENT AND CONCLUSION: 
to pleas, 687. 

to special pleas (No. 318), <10. 
see "Pleas." 

FORM OF VERDICT: 
in ejectment, 274. 

where plaintiff's right expires, 275. 
general, 940. 

correcting. 948. to1K 
in action of forcible entry and detainer, l^io. 
see "Verdict" and "Finding." 

FORM OF VERIFICATION: 
to special pleas iNo. 318), 710. 

see "Verification" and "Pleas." 

FORM OF WARRANT IN DISTRESS FOR RENT: 
general (No. 400), 1223. 

see "Distress for Rent" r 

FORM OF WARRANT OF ATTORNEY: 
what sufllcient, 996, note. 

to confess judgment (No. 296), 624. f> 
see "Confession of Judgment" and "Cognovit. 
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FORM OF WRIT: 

of capias ad respondendum (No. 25), 453. 
of habeas corpus, general (No. 376), 1146. 

ad testificandum (No. 377), 1146. 
of possession in ejectment (No. J f ), 278. 
in replevin (No. 2), 172. 

of restitution in forcible entry and detainer (No. 398), 1218. 
of scire facias, to revive a judgment (No. 379), 1163. 

to make party to a judgment (No. 380), 1165. 

to make party to justice's judgment, 1165, note. 

against bail (No. 381), 1168. 

against sureties on appeal bond (No. 382), 1169. 

against garnishee (No. 383), 1170. 

to foreclose mortgage (No. 384), 1171. 
of supersedeas (No. 15), 414. 
see "Writ." 

FORMAL PARTS: 

of declaration, enumerated, 488. 
of plea in abatement, 667. 
of pleas in bar, 686. 

see "Declaration," "Plea," "Averments" and "Allegations." 

FORMAL REQUISITES: 
of affidavit of merits, 713. 

see "Affidavit of Merits," "Requisites" and "Forms." 

FORMER ADJUDICATION: 

see "Former Judgment." 

FORMER JUDGMENT: 

form of averment of, in special plea, or notice with general issue 
(No. 321), 710. 

see "Res Adjudicata" and "Pleas." 

"FORMER RECOVERY:" 

how pleaded in trespass, 695. 
pleaded specially in assumpsit, 702. 

form of averment of, in special plea, or notice with general issue 
(No. 321), 710. 

see "Res Adjudicata." 

FORNICATION: 

words charging, is slander, 190. 

see "Criminal Conversation." 

FORTHCOMING BOND: 

to release attached property, 331. 
action on, 332, note, 
form of in attachment (No. 7), 333. 
in attachment, return of, 334. 
exceptions to, 334. 

see "Bond," "Release of Property" and "Attachment." 

FOUNDATION FOR IMPEACHMENT: 
of witnesses, how laid, 885. 

see "Proof," "Evidence" and "Witnesses." 
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FRANCHISE: 

definition of, 1017, note. „ 

^ISSnpsit to recover money paid because of, 69. 
when contract may be rescinded for, 71. 
Session obtained through, is trespass, 123. 
will sustain replevin, 160. „ 
In' possession, ^J^SSM",. 605. 
in sale of horse, declaration n case ior jr o 

£c£K^^^^ A decelt£ul,r 

packed (Form No. W), 605. 

statute of-See "Statute of Frauds, 
plea of (Form No. 836), 710. 

Sti ttt&SS 5 TOSS 52: Notice with general issue 

(No. 336), 710. 
burden of proof regarding, 820 

in award on arbitration, 1193. . 311 

Pr ^s°ence a Woof 8 ffM SfffiW^ 1 ^ 

1275. 

in arbitration, effect, 1184. 
award set aside for, 1193. 

see "peceit" and "Misrepresentation. 

FRAUD AND COLLUSION: 
bow pleaded, 706, note. 

FRAUD AND DECEIT: 

notion for survives, 29. CA 
money paid because of, recovered in assumpsit, 60. 
eround for trover, when, 144. 
action on the case for, damages occasioned by, 233. 

preferable to assumpsit, 237. ^ 
declaration in case for (Forms Nos. 239-243), 605. 

FRAUDULENT ASSIGNMENT: 
as ground for attachment, 311-313. 

see "Assignment" and "Attachment." 

FRAUDULENT CONCEALMENT: 
as ground for attachment^ 312. 

see "Attachment" and "Grounds." 

FRAUDULENT CONTRACT: 
as ground for attachment, 314. 

see "Attachment" and "Grounds." 

FRAUDULENT CONVEYANCE: 

as ground for attachment, 311. Ilfimlin(te » 

see "Attachment," "Sale," "Assignment" and Grounds. 
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FRAUDULENT JUDGMENT: 

a defense (Form No. 321), 710, note, 
see "Judgment." 
FREEHOLD: 

when involved, appeal taken direct to supreme court, 1017, 1018 
not involved, in forcible entry and detainer, 1017, note. 

unless title in issue, 1017, note, 
appellate court, no jurisdiction in cases of, 8. 

FREIGHT: 

for carriage of_ goods by land, declaration of common counts 
(XXIII), olO. 

by water, declaration in common counts (XXIV), 510. 
of goods, declaration in common counts for, general form (XXV), 510. 
see "Declaration" and "Forms." 

FRIEND: 

appointment of, for defendant in action on contract, 39. 
for defendant in action on contract, in case of insanity idiocv 
etc., 40. 

see "Next Friend," "Guardian" and "Conservator." 

FURTHER PLEAS: 

right to file generally, 718. 

see "Pleas" and "Amendments." 

G. 

GAMING: 

assumpsit to recover money lost by, 65. 
money lost by recoverable in assumpsit, 60. 
declaration to recover (Form No. 204), 594. 

see "Wager" and "Assumpsit for Money Paid Without Con- 
sideration." 

GAMBLING DEBT: 

form of averment of in special plea or notice with general issue 

(No. 332). 710. 
as a defense, form of plea (No. 332), 710. 
see "Wager" and "Assumpsit." 

GARDEN: 

action of trespass for injury to, 126. 
see "Trespass" and "Case." 

GARNISHEE: 

who may be, 362. 
partners as, 362. 

corporation as, answer under seal and oath, 367. 

when must be filed, 367. 
answer of. must show exempt character of fund or property, 368. 

considered as evidence, 371. 

must set up his defenses, 369. 

must not be evasive or uncertain, 371. 

will prevail, unless questioned by plaintiff, 369. 

proceedings, when unsatisfactory. 372. 

taken as true unless questioned. 365. 

questioned by demurrer, replication, etc., of plaintiff, 369. 
114 
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GARNISHEE— Con*int«ed. 

answer of, traverse of. 372. 
should claim set-off, 370. 

fees g o?f a part 3 ff the Judgment 375. 
interrogatories to, must be filed, 36b. 
liability of, generally, 365. 

on insurance policy, 369, note - « RO 

having lien, may take title at sale, 38o. 
scire facias against, 1170. 

GARNISHMENT: 
definition of, 355. 
nature of, 355. 

and attachment, compared, 35% 
and attachment, distinguished, 356. 
parties in, generally, 359, 3bi. 
classification of, 356. 
action of, classification of, 50. 

definition and nature, 355. 

how writ procured and served, 35 <. 

service and return of writ, 35S. 

what may be reached by. 359. 

what may not be reached by, 360. 

parties necessary to, 361. 

who may be garnishee, 36J. 

Sra^Vaf of claimant's rights, 364. 
position occupied by garnishee. 365. 
interrogatories to be filed, 36b. 

when answer of garnishee or property, 368. 

answer in, must show exempt character or iuuu 
SL must set up his defenses 369. 
answer in, should claim set-off, 3<0. 

considered as evidence, 3il. 
proceedings when answer unsatisfactory, 372. 
second or supplemental answer 3,3- property, 382. 

nroceedings when garnishee refuses to 8U ^ re J£f y 

KVoperty '"v^^rXKto^and Hens. 384. 

equitable powers of courts in, rei ating ^ to n 

garnishee with lien may take title at sale, 385. 

appeals in, how taken, 386. 

oppressive, statute concerning. 38.. 

exemption rights of non-res dent 360. oo*. 

transfer of claims for, prohibited. 38i. 

transferring claims for, penalty of 388. 
affidavit in, form of on judgment (2Vo. S). 3oT. 
appeals in, how taken, 386. 
costs in. 375. 

declaration in, general rules, 621. 378 
execution in, when it may issue on Judgment, 37«. 
proceedings on refusal to surrender, 38-. 
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GARNISHMENT— Continued. 

execution In, surrender of property on, 379 
when property subject to lien, 380 

011 when rt 381 8UbJeet * " eD ' PlaIntiff may perform conditions 
judgment in, form of, 993, note, 
form and effect of, 377. 

CaD 366. ^ eDtered without in terrogatories and time to auswer, 
when final, to be entered, 374. 
for costs and fees, 375. 
conditional on default, 376. 
of a judgment, 355, 356. 

U f n , s J/L e( * uitable Power of court relating to, 384. 
plaintiff, who to be, 359. 
in case of partnership, 362. 
receivers in, power of court to appoint, 384. 
sale in, application of proceeds, 383. 
summons in, form of (No. 9), 357 
trial of interplea in, 364. 
writ of, how procured and served, 357. 
service and return, 358. 
compare "Attachment." 

GENERAL APPEARANCE: 

after appeal from justices' court, 417. 

of defendant, equivalent to service of process, 436, 439. 

effect of, 629. 
of .counsel, rule governing, 1266. 
see "Appearance." 

GENERAL AVERAGE: 

verdict cannot be determined by, 943, note, 
in arriving at verdict, ground for new trial, 968. 

"'GENERAL ISSUE:" 

defined, 683. 

similiter to, 734. 

plea of, generally, 685. 

what may be shown by, in action on contract, 19. C l f S 
formal parts of, 686. / 
title to, 687. 

form of commencement, 688. 

body of pleas in bar, 6S9. 

raises question of fact, 690. 

what may be shown under, 691. 

what it admits and denies, 691. / 

effect of, by one of several defendants, 691. 

in assumpsit, what may be shown under, 692. 

verification by one of several defendants, effect of, 692. 

admits partnership, 692. 

with special pleas, amounting to same, obnoxious on demurrer, 
692. 

form of, in assumpsit (No. S09), 692. 

in debt, what may be shown under (No. 310), 693. 
in covenant, what may be shown under, 694. 
form, entire (No. 316), 710. 
in covenant (Form No. 311), 694. 
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in trespass, form of (No. 812), em 

in trover (Wo. ««. 
in replevin (Wo. 69 1. 

what may be shown under, b9«. 
in case (Wo. 3J5), 698. 

what may be shown under, 69». 
notice with, equivalent to fecial plea, 699. 

^"Plea of General Issue. Form of." 

GENERAL REQUISITES: 

° fd r"A to process. 480. 

° f 3Ud C ° BeSsltes," "Declaration" and "Judgments." 

GENERAL VERDICT: 
rules governing, 944. 

Suction between special verdict, 95!. 
see ^Verdict." 
GEOGRAPHICAL JURISDICTION: 
what is, 4. 

see "Jurisdiction." 

GIST OF ACTION: 

J^2U* corpora^ for damages, is negligence, 228. 

in forcible entry and detainer, 1210. 

of malicious prosecution, 201. 

on penal bond, 93. 

for slander is malice, 192. 

of trespass, injury to possess, on 123. 

for seizing property, 591, note. 

quare clausum fregit, 59J. 

the finding, 136. 

° f tr °Tee auo "Cause of Action" and "Elements of." 

GOD, ACT OF: 

excuses breach of contract, 01. 
see "Act of God." 

G °a?a F de I t™e In malicious prosecution 202 

see "Malicious Prosecution" and Malice. 
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GOODS: 

SooZf- r «° n °£ i orm of de ^aration in, trover for (No. 204) 594 

^t^^i 1160 ^ 00 in trover (Form No ' 

rffhf 1 i ' ^ e ^ ratl0n on common counts for, 510. 
right to hold till paid for, 71. 

sale of, for cash, payment a precedent to title, 158 
o^i/ C i , on ^ se for false statements made on, 233 
sold, declaration for in assumpsit (Forms Nos. 90-97) 536 
bargained and sold, assumpsit for, generally, 60 

declaration on common counts for (II) 510 
sold and delivered, assumpsit for, generally 60 

assumpsit to recover for, 71. 

statement of cause of action for (I) 510 
^nio^ ratI ,° n £or ' avermen t of consideration, 516, note. 

token on°fH» n i C F e i tOV 2 M 2 In Qf (J*™ 605. 

taken on trial, declaration for in assumpsit, to be returned or naid 

for at certain time (Form No. 92), 536. re ™rnea or paid, 

takenand carried away, declaration for in trespass (Form No. 192), 
stolen, trover will lie for, 143. 
see "Chattels." 
GOVERNOR: 

cannot be restrained by writ of prohibition, 1121 
mandamus will not lie to, 1100. 
see "Officers." 

GRAIN: 

cannot be recovered in replevin, when, 164. 
see "Crops." 

GRATUITOUS SERVICES: 
what is not, 73, note, 
when assumpsit will lie for, 75. 

GOSS NEGLIGENCE: 
what is, 222. 

see "Negligence." 

GROUNDS FOR ATTACHMENT: 
generally, 305. 
denial of, 341. 
non-residence as, 306. 
absence from state as, 306. 
that debtor conceals himself, 307. 
that debtor has departed with intent, etc., 308. 
that debtor is about to depart with intent, etc., 309. 
that debtor is about to remove property to the injury of etc 310 
that debtor has within two years fraudulently conveyed 311 
that debtor has within two years fraudulently concealed etc 312 
that debtor is about to fraudulently conceal, etc 313 ' 
that debt was fraudulently contracted, 314. 
see "Attachment." 

GROUNDS FOR MOTION FOR NEW TRIAL: 
enumerated, 965. 
for want of proper jury. 966. 
that juror is a non-resident is not. 966. 
misbehavior of prevailing party, 967. 
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GROUNDS FOR MOTION FOR NEW TRIAL —Continued. 
surprise is, when, 967, 970. 
improper remarks of counsel are, when, 967. 
misconduct of the jury, 968. 
absence of party, or counsel, or witness, 969. 
newly discovered evidence, 971. 

that lost instrument sued on has been found, etc., 971, note, 
waiver of, 972. 

exeessiveness of damages, 972. 
smallness of the damages, 973. 
misconduct of court in, etc., 974. 

that the verdict is against the law or the evidence, 975. 
that witness may be impeached, when, 975, note, 
in action of trover, 153. 
where several defendants, 131, note. 

see "New Trials" and "Motions." 

GROWING WHEAT: 

on land of decedent, 147. 

see "Growing Crops" and "Crops." 

GUARANTY OF "COLLECTION :" 
liability incurred by, 84. 
see "Guaranty." 

GUARANTOR OF PAYMENT: 
when indorser will be, 83. 

see "Guaranty," "Surety" and "Indorsement." 

GUARANTY: 

declaration on in assumpsit, against del credere agent (Form No. 68) r 
526. 

of price of goods to be supplied to third person (Forms Nos. 76 r 
77), 530. 

of debt of third person, consideration running to defendant 

(Form No. 79), 530. 
of house rent (Form No. 78), 530. 

see "Surety," "Warranty" and "Declaration." 

GUARDIAN: 

when to be plaintiff, 23. 
the parent is the natural one, 39. 
commencement of suit by, what name to use, 998. 
appointment of, for defendant in action on contract, 39. 
see "Next Friend." 

GUARDIAN AD LITEM: 
appointment of, 23. 
in case of idiocy, 25. 

for defendant in action on contract in case of insanity, idiocy, etc., 
40. 

for infant defendant in tort, 48. 
appearance of in defense, 628. 

see "Next Friend" and "Prochiem Ami." 

GUARDIAN AND WARD: 
plaintiff in cases of, 23. 
see "Guardian." 
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GUARDIAN'S BOND: 

action on, plea to, 703, note. 

see "Bond" and "Action on Bond.' 

HABEAS CORPUS: 

writ of, origin and nature, 1139. 
definition of, 1138. 

r^Si « POWer < ab0Ve a11 otner writ *> H39. 

a civil process in this state, 1139. 

what courts may issue, 1140. 

jurisdiction of supreme court in 7 

circuit courts may issue, 9. 

to remove false imprisonment, 211 

to discharge defendant held on capias, 455 458 

when suspended, 1140. ' 

who entitled to, 1141. 

to bring prisoner to testify, 1141 

what it will not relieve, 1141 

to determine right of custody of child, 1141 

application for, how made, 1142 

petition for, form of (No. 374), 1143. 

m ad testificandum (Form No. 375), 1143 

Jh r ^ a + bl t CaU8e " mu8t 8nown to Procure, 1144. 

when to be granted, penalty, 1145. 

form of, general (No. 376), 1146 

subpoena for witnesses to be issued, when, 1147 

service of, who to make, 1148 

how made, 1149. 
expenses must be paid, exceptiori, 1149 
return of, form, 1150. 

producing the body, 1150. 
obedience to, enforced by attachment, 1150, note, 
emergency proceedings on, 1150, note 
proceedings on return of, generally, il5i 

Wm «^ n £ J? d u 0n proce88 wil1 be discharged, 1152. 
will not be discharged, 1153. 

DeW 8ion m n5r eilt ' recognizailee of witnesses, penalty for omis- 
remanding prisoner, order, 1155. 
second, limit of court's power, 1156. 

SSS^S^ CaDn0t *" impriS0ned for 8ame canic, ex- 
proceedings on, cannot be reviewed, 1039, 1157 
penalty for re-arresting person discharged, 1159 
penalty for avoiding, 1160. 
penalties in, how recovered, 1161. 

see "Writ of, etc." 

HANDWRITING: 

how proven, 859, note. 

see "Proof" and "Evidence, Secondary." 
HEARING CASE: 

out of its order, 797. 
in upper court, 1075. 
see "Trial." 
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HEARING OF MOTION: 
for new trial, 976. 

duty of court on, 9<6. 
costs on, 977. 
see "Motions." 

on review by certiorari, 1049. 
before referee, 1199. 
see "Notice." 

HIGHWAY: 

turning animals m, 127. d bv de fect in, 228. 

™SE££^£K?A« overact * t*r« * 
270), 615. M 1102 

510. 

^Srauon ^nst, In — * *r «--— - *~ "* ^ ^ 
see "Declaration" and "Forms. 

HISTORY: 

of forms of actions, 49. 

of action of ejectment, 238. 

of distress for rent, 1220. 

see "Origin" and "Actions. 

HOGS: . 19R 

liability for trespass of, 1^8. 

see "Animals" and "Trespass. 

see "Landlord and Tenant" and Tenant. 

HOLIDAYS: 

writs may not issue on, 9. 

see "Writs" and "Service.' 

HORSE: +a 117 

trespass for injury to, "■«• f ( y/ a)f 510. ^ , Y/r , 

510. 
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HORSE— Continued. 

Catt 510? tC " deoIaration in *****9rt* for stabling, boarding, etc. (XVI), 
warranty of, breach, declaration in assumpsit (Form Yn mm 
trespass, for killing, declaration (Form No 19% 591 ^ 
injury to, declaration in case for (Fom No. 212), m.' 
see "Animals," "Bailments" and "Trespass." 
HORSE TRADE: 

fraud and deceit in, declaration in case for (Form No. 242) 605 
see "Exchange of Horses." 

HOTEL KEEPER: 
duty of, 222. 

see "Inn Keeper." 

HOUSES: 

see "Lands." 

HUSBAND'S RIGHT OP ACTION- 
for injury to wife, 30. 

see "Trespass" and "Parties Plaintiff." 
HTTSBXND AND WIFE: 

joinder as plaintiffs, in action for tort 27 
in actions for tort, 30. 
as defendants in action on contracts, 38 
in assumpsit, 73. oo. 

?roV*r^° lned as ? efendan <* In tort cases, when, 47. 
trover as to separate property, 145 
proof of criminal conversation, 216 

declaration in trespass for assault upon the latter (Form No. 190), 
may not testify, when, 828. 

appearance in foreclosure by scire facias, 1173, note, 
see "Wife" and "Married Women." 

HYPOTHETICAL QUESTION: 
to b"e asked of expert, 872. 

see "Experts" and "Witnesses." 

IDEM SONANS: 

rule regarding, 483. 

IDENTIFICATION: 

of fhe person, the purpose of a name, 13. 
of property, not required in trover, 142. 
necessary to action of ejectment, 240. 

see "Names," "Parties," "Trover" and "Ejectment." 

IDIOCY: 

plaintiff in case of, 25. 

defendants in action on contract, 40. 

see "Guardians" and "Conservators." 

ILLEGAL FEES: 

when recoverable, 60. 
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"'^r^ver money paid as, 66. 
when recoverable, bu. 

ILLNESS OF COUNSEL: 

1L ground for new trial, when, 969. 

see "Attorney at Law" and Counsel. 

IM ^^S^2U (Fom tfo. «g>, 710, note. 

IMPANELING JURY: 
general rules, 804. 
see "Jury." 

IMPEACHING TESTIMONY: 
not primary evidence, 886. 

IMPEACHING WITNESSES: 
general rule, 885. 
cross-examination of, 

see "Witnesses." 

IMP of tw?rd onarbitrat.on for fraud, 1184. 
for fraud, 1193. 
3 by affidavit of Jurors, 968. 

IM So« e °oV, from appeiiate court to procure review, 1019. 

see "Malice." 
IMPLtED ASSUMPSIT: 

SSitaSVor of surety, when, 84, note, 
see "Assumpsit." 

IMPLIED MALICE: 
in spoken slander, 187. 

IMPLIED PROMISE: 

for beneficial services, when, 75. 
corporation may make, 86. 

IMPLIED WARRANTY: 

of indorser without recourse, 83. 

IMPRISONMENT: 

see "False Imprisonment." 

IMPROPER INSTRUCTIONS: 
grounds for reversal, when, 938. 

IMPROPER TRIAL: pxcentions, 1023. 

out of its order, reviewed only by aid of bill of excepuuu , 
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IMPROVEMENT IN LAW: 

illustrated by liability of attorney to arrest, 1253. 

IMPROVEMENTS: 

recovery for, by defendant in ejectment, 286. 

VaI oL°ooi n e ^ ectment ' oath , Power and report of commissioners- 
see "Mesne Profits" and "Ejectment" 

INCOMING TENANT: 

must maintain action for possession, 1208. 
see "Landlord and Tenant." 

INCOMPETENCY OF WITNESS: 

need not be urged when taking depositions, 895, note, 
attorney in recovery of fees for services, 1275. 
see "Witnesses." 

INCONSISTENCY: 

between "general" and "special" verdict, 956. 

INCORPORATORS: 

suit not to be brought in name of, 13, note, 
see "Corporations." 

INCREASED RISK: 

form of averment of, in special plea or notice with general Issue 
(Form No. 334), 710. 

see "Insurance" and "Policy of Insurance." 

INDEBITATUS ASSUMPSIT: 
when it lies, generally, 60, 505. 
for work, labor and material, 73. 
count in, 62. 

form of (No. 41), 506. 
see "Assumpsit." 

INDEMNITY BOND: 

in action of replevin, 175. 

see "Bonds of Indemnity" and "Bonds." 

INDICTMENTS: 

malicious, action on case for, 184. 

INDIVIDUALS: 

not sue, in own name when incorporated, 13, note. 

INDIVIDUAL MEMBERS OF PARTNERSHIP, ETC.: 
when to be named as defendants in action on contract, 33. 

INDORSEE: 

see "Promissory Notes" and "Bills of Exchange." 

INDORSEMENT: 

liability incurred by, 83. 
see "Assignment." 

INDORSEMENT OF DECLARATION: 
how and where required, 547. 
see "Signature." 
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INDORSEMENT OF NOTE: 
to plaintiff, when necessary, 13. 

see "Negotiable Instruments" and "Bills of Exchange." 

INDORSEMENT OF WRIT OF ERROR: 
when to operate as supersedeas, 1052. 
see "Writ of Error." 

INDORSER OF NOTE: 
when may be sued, 83. 
liability of, without recourse, 83. 
when may sue on note, 83. 
entitled to note after payment, 83. 

see "Promissory Notes" and "Bills of Exchange." 

INDUCEMENT: 

in special count, 515. 

averment of, in declaration in debt, 554. 
in declaration, illustrated, 489. 

when to be traversed by plea (Form No. 348), 710, note, 
use in declaration for slander (Forms Nos. 283-284), 619. 
use of in declaration for libel (Forms Nos. 276-277), 618. 
when required to be proved, 818. 

see "Declaration" and "Forms." 
INFANCY: 

burden of proof regarding, 820. 
pleaded specially in assumpsit, 702. 

in debt 703. 
as a defense, plea of (Form No. 333), 710. 
effect upon real actions, 41. 
effect upon defendant in tort cases, 48. 
when question of to be raised, 23, note. 

INFANCY OF PLAINTIFF: 

plea in abatement for (Form No. 305), 674. 
see "Plea in Abatement." 

INFANCY OF DEFENDANT: 

plea in abatement for (Form No. 306), 674. 

form of averment of in special plea or notice with general issue 
(No. 333), 710. 

see "Abatement" and "Plea in Abatement.' 

INFANT: 

laches will not be imputed to, 23, note, 
plaintiff in suits brought lor, 23. 
rule of contributory negligence as applied to, 226. 
plaintiffs in actions for tort, 31. 
as defendants in actions on contract, 39. 
who liable for necessaries furnished to, 39. 
liable for their own torts, 41. - 
as defendants in real actions, 41. 
as defendants in tort cases, 48. 
disabilities of as plaintiffs, plea in abatement, 657. 
see "Minors" and "Children." 

INFANTS AS TRESPASSERS: 
liability of, 48. 

see "Trespass." 
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INFLUENCE: 

undue, as ground for change of venue, 762. 

INFORMATION: 

in proceedings to disbar attorney, 1249. 
see "Attorneys at Law." 

INFORMATION AND BELIEF: 

affidavit for replevin made on, 171, note, 
see "Belief." 

INFORMATION IN THE NATURE OF A QUO WARRANTO- 
requisites of, 1129. 

leave to fine, how asked, counter showing, 1127. 

who may file, 1126. 

when it may be filed, 1125. 

competent for what, 1124. 

review of, 1137. 

judgment, ouster, fine, costs, 1136. 
issues and trial thereof, 1135. 
extension of time to plead in, 1134. 
replication and rejoinder, demurrer, 1133. 
defendant must plead or demur, 1132. 
what not sufilcient, 1129, note, 
construed as a declaration, 1129. 
see "Quo Warranto." 

INJUNCTION: 

circuit courts may issue writs of, 9. 
compared with mandamus, 1097, note, 
with prohibition, 1117., 

INJURY: 

by intoxicated person, declaration in case for (Form No. 230), 600- 
by vehicle, declaration in trespass for (Form No. J 97), 591. 
to feelings, damages recoverable for, in actions for personal injuries,. 
216. 

to house and goods, declaration in trespass for (Form No. 199), 592.. 

to horses, declaration in case for (Form No. 212), 597. 

to land, declaration for averment of quality, 583. 

to orchard, trespass will lie for, 125. 

to person, declaration for (Forms Nos. 184-191), 590. 

who to sue for, generally, 26. 
to personal property, who to join as plaintiffs for, 27. 

declaration for in trespass (Forms Nos. 192-198). 591. 

declaration in case for (Forms Nos. 232-233). 602. 
to property occasioned by improper custody and use. action on case- 

for, 232. 

to railroad, declaration in trespass for (No. 202), 592. 
to reputation, action on the case for, 184. 

to real property, declaration in action for (Forms Nos. 199-202), 592- 
to wall, declaration in case for (Form No. 227), 600. 
averment of, in declaration for tort, 584. 

when immediate, 586. 

when consequent, 587. 
proof of, by inspection in court, 892. 
see "Damages." 
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INN KEEPER: 

SraVio^against for loss of chattel, in case (For. rt, « 

INNUENDO: 

use of in slander, 191. 

office of in declaration, 618, note. 

4 «IN PERSONAM:" 

see "Action In Personam." 

INQUIRY, WRIT OF: 

see, also, "Writ." 

"IN REM:" 

see "Action in Rem." 

INSANITY: 

SI'S « contracts m case of, 40. 

who to sue for damages in case of, «w. 
INSANITY OF PLAINTIFF: 

P ' ea *^Z^-£L**> and »P!ea in Ai.ate.nenf 

INSOLVENCY: 

plaintiffs in cases of , 24. 

commencement of declarat on Is l case of \ 499. 

when excuse for lack of "due diligence , 83. 

libel charging declaration in "^ t g^%™&), 619. 

slander imputing, declaration in case ror 

INSOLVENT CORPORATION: 
Dlaintiffs in cases of, 24. 

see "Parties," "Plaintiffs" and "Corporations. 

INSPECTION: 

out of court, proof by, 893. 
Is circumstantial evidence, 891. 
of person, in court, 892. 
of documents, in court, 892. 
see "View." 

INSTANTER: 

definition of, as used in pleading, 719. 

INSTRUCTIONS TO JURY: 

purpose of, 924. ono 

none as to comparative negligence, 223. 

when plaintiff falls to prove his case, 900, note. 

to find for defendant, when proper, 901. 

regarding argument of counsel, 908. 

on mixed question of law and fact, 915. 

to find for the defendant, practice, 922. 
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INSTRUCTIONS TO JURY— Continued. 
waiver of right to request, 925. 
request for, to be in writing, 925. 
allowing or refusing request for, 926. 
marking those "given" or "refused," 926. 
modifying those requesting, 926. 
when not grounds for reversal, 928. 
regarding Joint defendants in actions for tort, 131, note, 
requisites of, 929. 

must be in writing, 927. 

must state rules of law only, 928. 

must be based on the evidence, 929. 

must relate to the material fact in issue, 929. 

must be restricted to case as made out by legitimate- evidence, 
929. 

not to assume facts not proven, 930. 
not to direct their conclusions, 930. 
may be to legal effect of evidence, admitted, 930. 
may be informed what facts constitute negligence, 930. 
may direct attention to circumstances to be considered, 930. 
not to caution the weight to be given to evidence, 930. 
when great strictness required, 931. 
may use language of statute regarding liability, 932. 
on former trial given at rehearing, 932. 

form of, care required of counsel, court need not correct, 932. 
need not be repeated, 933. 
directing a verdict, general rule, 934. 
directing a verdict for plaintiff, 935. 

for defendant, 936. 
"error without prejudice no ground for reversal," 938. 
erroneous, ground for reversal, when, 938. 

by court's own motion to modify or supersede those already given. 
938. 

to cure errors in admission of evidence, 939. 
to be in writing and read to them by judge, 940. 
modified by court, even after being read, 940. 
how construed, 937. 

presumed to be understood in their common sense, 940. 
exceptions to, how entered, 941. 

must be shown by a bill of exceptions, 941. 

when to be- taken, 941. 
to be taken to their room, 942. 
to be returned with verdict into court, 942. 

giving or refusing no part of record unless by bill of exceptions. 
1023. 

lost, no ground for a new trial, 974, note, 
see "Jury." 

INSTRUMENT IN WRITING: 
sued on, with declaration, 546. 
denial of execution of, 711. 

denial of execution or assignment, when set-off, 725. 
set-off, copy must accompany, 725. 
purpose of cross-examination as to, 849. 
see "Written Instrument." 

"INSTRUMENT SUED ON: 

copy of indorsement to be set out in, when (Form Xo. U3) t 545, note, 
see "Declaration." 
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INSTRUMENT UNDER SEAL: 

IN TdSrava 1M of ^emurret, etc., 482. 
of return, how corrected, 448. ^ a 

ments." 

IN Ta«clall y in covenant, 704. 

see "Pleas" and "Policy." 

JNSUItANCE POLICY: 

action on, how brought, 20, note, 
who may bring suits on, 13. 
assumpsit upon, generally, 60. 
trover will lie for conversion of, 14<5. 
liability of garnishee on, 369,' note. 

Ktton in (Form No S2V, « fom of plea ( v 0 . 3*4), HO., 
aetens^ 

INStJRERS: 

carriers of freight are, bi. 

see "Common Carriers." 

INSURRECTION: 

see "War." 

INTENDMENT: 

IN ™of, in attachment for removal, etc., 308. 
- effect of, in action of trover, 138. 
to depart, as ground for attachment, 309. 
material only for what, 114. 
criminal, at what age child may have, 41 
see "Attachment" and "Grounds. 

INTERCOURSE: m , , QMf5nn fnr cr ? m con., 606, note, 

averment of, necessary in declaration for cnm. euu 
see "Criminal Conversation." 

INTEREST: 

when recoverable, 70. no 
when recoverable in trespass or trover, lm 
declaration on common counts to recover (XI), 510. 
usurious, when not recoverable, 68. 
of mortgagee, attachable, when, 29o. 

INTEREST AND POSSESSION: 
sufficient to sustain trespass, 117. 
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INTERLOCUTORY JUDGMENT AND ORDERS' 

what i8,°989 eCOrd " nle8S by biU ° f exce P«°ns, i()23. 

cannot be reviewed, 1013, note 

^n^ 01115 '- by * id of bil1 of exceptions, 1023. 
cannot be assigned for error, 1062. 

INTERPLEA: 

trial of, in garnishment, 364. 

m attachment by claimant of property, 345. 

INTERPLEADER: 
in garnishment, 363. 
new defendant in mandamus, not, 1112. 

see "Attachment" and "Garnishment." 

INTERVENTION: ' 
in attachment, 345. 
burden of proof on, 820, note. 

see "Attachment" and "Garnishment." 

INTERPRETER: 

privilege from giving testimony, 1257 
who may act as, 839. 
sworn, rule regarding, 839. 
may be contradicted, 839. 

see "Proof" and "Evidence." 

INTERROGATORIES: 

to garnishee must be filed, 366. 
see "Garnishment." 

INTOXICATING LIQUOR: 

action on case for injury caused by, 230. 

INTOXICATION: 

^, ec . Ia J!i ti ? n iD cas « toY injury by (Form No. 280), 600 
Plaintiff m action for damages occasioned by 30 
infant may sue for injuries caused by, 31. 

INTRODUCTION OP EVIDENCE: 
general rule regarding, 815. 
see "Proof." 

INVENTORY OF PROPERTY: 
m levy of replevin, 175. 
form of, in distress for rent (No. J t 01), 1223. 

INVESTIGATION OF TITLE: 

duty of attorney to client in, 1273. 
see "Attorney at Law." 

INVOICE: 

see "Inventory." 

INVOLUNTARY NON-SUIT: 
what is, 798. 

see "Judgment" and "Non-suit." 

115 
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IRE Sr tf B ™W appeal from Justice's court, 4X7, 418. 

in mandamus, 1114. «„n D iied by pleadings, 1027, note. 

cured by judgment, 1000. 
see "Amendments." 

ISSUE: 

denned, 684. 

the end of pleading, 736. 

general, plea of raises question of fact, wo. 

pleas to the merits, generally, 685. 
immaterial, need not be traveled (F^m ^ 
joinder of, in suggestion of dal ? ag ^ r m fi ii e 
tender of, bow made in plea in bar, 690. 
* by conclusion of special plea, required, .01. 
in action of account, 104. 

trial of, in action of account, 105, 10». in7 

before auditors in action of account, 106, 10.. 

on garnishee's answer, 37£ 
on plea in abatement, 679, 680. 
in quo warranto, 1135. 

on habeas corpus, trial of, S^f^'^Led 1110. 
on writ of mandamus, how made up and tried, 

ISSUE OF FACT: 

how raised by plea, 690. 

in mandamus, how raised, mu. 

ISSUES OF LAW: 

in mandamus, how raised, lliu. 

ISSUANCE OF PROCESS: 

is the commencement of suit, 

see "Process" and "Writ." 

^S&'ES'SEU. to offleer. 43, 
see "Summons" and "Writ. 

ISSUANCE OF WRIT OF ATTACHMENT: 
to other counties, 321. 

M *£2£Lr - "Writ of AttaeUment, 
ISSUANCE OF THE WRIT OF CAPIAS AD RESPONDENDUM: 
rule governing, 453. 

see "Capias ad Respondendum. 

ISSUANCE OF WRIT OF ERROR: 
practice regarding, 1053. 

see "Writ of Error." 
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J. 

JEOFAILS: 

cures irregularities after judgment, 1000. 
see "Amendments." 

JEW: 

oath to, how administered, 838, note. 

JOINDER OF ACTIONS: 
when allowable, 53. 
see "Actions." 

JOINDER OF COUNTS: 
in declaration, 525. 
when repugnant, effect of, 514. 

"trespass and case," 525. 
replevin and trover proper, 707, 708. 

JOINDER OF DEFENDANTS: 
in actions for torts, 44. 

JOINDER IN ERROR: 

motion to dismiss appeal must be made before, 1065, note 
effect of omission, 1066. 

time to plead, when defendant prefers not to join in error, 1067. 
see "Error" and "Writ of Error." 

JOINDER OF HUSBAND AND WIFE: 
in action for torts. 30. 
as defendants in action on contract, 38.. 

in tort cases, 47. 
in assumpsit, 73. 

see "Parties." 

JOINDER IN DEMURRER: 
generally, 639. 
form (No. 298 1-2), 639. 
see "Demurrer." 

JOINDER OF ISSUE: 

in suggestion of damages in ejectment, 288. 
see "Issue." 

JOINDER OF PARTIES: 

as plaintiffs in action for tort, 27. 
see "Parties." 

JOINDER OF PLAINTIFFS: 
in action for torts, 27. 
see "Plaintiffs." 

JOINT CONTRACTORS: 

may not testify when, 827. 

JOINT DEBTORS: 

interests attachable when, 296. 
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JOINT DEFENDANTS: 
in action on contract, 34. 
recovery of, in "debt," 94. 
see "Defendants." 

on written instrument, how denied, 711. 

JOINT PLAINTIFFS: 
when persons to be, 19. 
see "Plaintiffs." v 

JOINT POSSESSION: ff t f 592, note, 

of plaintiffs in action for trespass to land, effect 01, 

JOINT TENANCY: 

plaintiffs in action relating to, n. 

JOINT TENANTS: 
as plaintiffs, 27. 

may maintain action of account, 100. 
may maintain ejectment, when, ^w. ^*-i„p P 1209 

may maintain action of forcible entry and detainer, 
account will lie at suit of, 101. , hance rv 110. 

may have action of account or bill in chancery, amj. 
see "Tenants in Common." 
JOINT AND SEVERAL JUDGMENTS: 
rule relating to, 994. 

see "Judgments." 

JUDGE: 

Dowers of, in vacation, 9. » 004 

remarks of, during trial, not instructions 9.4 
death of, signing bill of exceptions m ^ e e / il 1 0 ° 1 ; 5 ' D ° t€ - 
of county court, mandamus will lie to, when, livi. 

JU ^f T circuit courts, powers of, in vacation, 9. 
may sit as city judge, 11. 
of city courts may sit as circuit judge, 11. 

JUDGE'S MINUTES: 

not required by law, 990. 

JUDGMENT: 

definition of, 987. , 10 
under statute on appeals from justice, 41U. 
an entirety, 993. 

admission to practice law is, 1-4^. 
affirmance of, what implied by, 1020, note, 
against defendant in capias cases on motion. 
against plaintiff in replevin, 178. f wlien , 1168. 

against sureties, scire facias, necessaij to entrj 01, 
alternative in replevin, 178. _ 
amendments after, when allowable, <4d. 
supplied by the court, 751. 
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JUDGMENT-Contfmted. 

amendment af^as to form by judge's minutes after expiration of 

as to facts, 1002. 
appeal from. 

see "Appeal." 
arrest of, wrong name of, plaintiff's ground for 19 
for misjoinder of plaintiffs, 19. 
when not granted for irregularity, 750. 
on ground of variance in proof, 819. 
will be ordered, when, 979. 
motion for, nature, 979. 

when to be made, 980. 

how to be made, 981. 

exceptions to ruling, when unnecessary, 982 
effect of granting, 983. 
attachment on, affidavit in, 304. 
by confession, general rule regarding, 996. 
cannot be appealed from, 409. 
by defendant in open court, 624. 
warrant for (Form No. 296), 625. 
may be entered In vacation, 996. 

cannot be made in forcible entry and detainer, 996, 1217 note 
consolidation of notes for, 996, note, 
attorney's fee included in, when, 996, note, 
conditions upon which entered, practice, 997. 
affidavit of warrant of attorney and that maker is alive, 997 
note. 

jurisdiction of person, how acquired on, 997, note. 

presumptions entertained regarding, 997, note. 

what court may set aside, 999. 

proof and presumptions, 998. 

motion to set aside, where and by whom made, 999. 

how set aside, practice, 999. 

entered in term time, how set aside, 999. 

in vacation, when set aside plaintiff may amend, 999, note. 

defense to, on leave to plead, 999, note, 
presumptions favoring, 1000, note, 
by default, general rule relating to, 995. 

for want of affidavit of merits, when may be entered, 550. 
may be entered on all matters which plea does not answer, 701. 
against defendant, how prevented, 712. 
for plaintiff in absence of defendant, 801. 

defendant cannot prevent by improper act, 801, note, 
in capias cases, 472. 
in ejectment, 277, note, 
in garnishment, how made final, 376. 
in suggestion of damages in ejectment, 284, note, 
on plea of payment (Form No. 322), 710, note, 
on set-off, when plaintiff absent. 798. 
of one of several defendants, effect. 995. 
how set aside, 802. 
what admitted by, 995. 
when plaintiff entitled 1o, 995. 
in distress for rent, 1228. 
by nil dicet, where plea states no defense, 716, note, 
classification of. generally. 98S. 

according to their nature. 989. 
bilateral attack on, general rule, 1007. ? 
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JUDGMENT— Continued. qfi? te 

conclusiveness of sister state, 987, noie. 

Xv*t«? ceneral rule relating to, 1008. 
of dismissal, execution, 108d. 

erro^^ ™ * 

execVCon^^^ 
^ of affirmance in upper court, 1080. 
of reversal in whole, 1081. 
of reversal in part in upper court, 1082. 
of dismissal, 1083. 191 
extent of. in action of trespass to land, 121. 
final, what is, 989. 

what is not, 1039, note. 

in supreme ocurt, when, 7. q74 

rules and orders of con* are not, ,7ft 
only can be reviewed, 1013, ltwa. 

when refusing to ^VTcS? I. b£ 1013 note, 
reversing or remanding a case is not, 

in certiorari after execution and sale, *ua. 
for false imprisonment, 211. 
for plaintiff in replevin J<8- 
in torts, when several defendants, 994. 
in action for use, 14. 
force of, against insane person, 25. 
form of, generally, 993 . 

LVrSro'f Inspect, plea or not.ce with general Issne (Ao. 

321), 710. 
in debt, 94, 993, note, 
on a bond, 993, note, 
in ejectment, generally. 
in garnishment, 377, 993, note, 
on scire facias, 1178. 
tJSS Stained a defense <Fon„ >"o. Ol). ™, note, 
garnishment of, 355. 

KtS^^^^ ^ OMl service ' m 

when defendant personally served, *k>. 
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JUDGMENT— Continued. 

in attachment, remittitur, 347. 

execution levy thereon, 348. 

in aid, 353. 
in covenant, amount of, 98. 
in distress for rent, 1228. 
in ejectment, generally, 276. 

effect of, 277. 

in forcible entry and detainer, cannot be entered by confession, 996. 
for the whole, 1216. 
for a part, 1217. 

damages cannot be awarded, 1216, note, 
in garnishment, cannot be entered without interrogatories and time 
to answer, 366. 

based on admissions of answer, 371. 

when final to be entered, 374. 

for costs and fees, 375. 

conditional on default, 376. 

form and effect of, 377. 
in mandamus, default, nil dicet, and peremptory writ, 1110. 

concludes litigation, 1111. 
in quo warranto, by default, how entered, 1132. 

ouster, fine, costs, 1136. 
in replevin, fixes right of parties, 178. 
Irregularities cured by, 1000. 
interlocutory, what is, 989. 
joint and several, rule relating to, 994. 
jurisdiction of court over, in term time, 6. 
lien created by, on real property, 1003. 

on personal property, 1004. 

against the body, 1005. 

priority of, 1006. 
merger by, rule regarding, 987. 

motion for, against defendant in capias cases, 472. 

motion in arrest of, after overruling motion for new trial, 976. 

motion to set aside, affidavit to support, 1007. 

must be on all the issues, 993. 

defenses to (Fonn No. 321), 710, note. 

delaying, rule, 991. 

of a justice of the peace {Form No. 158), 568. 
declaration on in debt (Form No. 157), 568. 
non obstante veredicto, 
motion for, general rule, 984. 

motion for, when must be made, 985. 
in account, 104. 

how rendered, 109. 
of acquittal, costs on, 1010. 
of appellate court, when final, 8. 

must be incorporated into record for review in supreme court f 
1059. 

of city courts, how enforced, 11. 

effect of, 11. 
cost, in suit on replevin bond, 182, note, 
county court, mandamus will lie to, when, 1101. 
in debt, amount of. 94. 
of dismissal, costs on, 1010. 
of non-suit, when defendant entitled, 798. 
in supreme court, final, 7. 
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JUDGMENT— Continued. 
in trover, amount of, 152. 
on. award on arbitration, 1191. 

for other than the payment of money, enforcement of, 1192. 
on certiorari, to justice, 405. 

from appellate or supreme court, 1050. 
on contract, when several defendants, 994. 
in "debt," the proper form, 89. 

on demurrer, permission to amend or plead over, 640. 
on demurrer to plea, 737, note. 

to plea to the jurisdiction, 655. 

to replication, 738, note. 

to statute of limitations, is a final judgment and may be re- 
viewed, 1013, note, 
on plea, in abatement, replevin, plea in, 680, note, 
to the jurisdiction, 655. 
pute darrien continuance, 758. 

of payment, by default, for defendant (Form No. 322), 710, note. 

of tender (Form No. 328), 710, note, 
on reference of issues to referee, 1203. 
on replevin bond, 182. 
on scire facias, damages, costs, 1178. 

to foreclose mortgage, not "personal," 1175. 
on set-off in distress for rent, 1228. 

on special finding, motion for, when contrary to general verdict, 986. 

on trial of set-off, 728. 

on verdict, how set aside, 1007. 

on writ of inquiry in ejectment, 248, note. 

of prohibition, 1123. 
order setting aside is not a judgment, 1007, note, 
overruling a demurrer, form of judgment 993, note, 
parties to, defendants scire facias to make, 1165. 
pleaded especially in debt, 703. 

record "Authenticated copy, etc." of what to consist, 1058. 

see "Record." 
refusal to enter remittitur, 992. 
rendering is a judicial act, 990. 
^v. requisites of, 987. 

must be an entirety, 993. 

respondeat ouster on demurrer, 640. 
reversal of, for using individual names of incorporators, 13, note. 

effect of, in action of trover, 154. 

not for mere error in form. 743, note. 

for want of cross-examination, when, 875. 

for remarks of judge, when, 924. 

plaintiff may procure, 1014, note, 
review of, extent, general rule, 1000. 
revival of, by scire facias, 11 63. 

by scire facia*, form of writ (No. 379), 1163. 

unnecessary in behalf of the people, 1163. 
satisfaction of, authority of counsel to make, 1268. 
setting aside, does not set aside verdict, 1007, note. 

order for, is not itself a judgment, 1007, note. 

entered on verdict against several, 1007, note, 
stay of, motion for new trial effects, 964. 
vacation of, entered on confession. 999. 
surplussage over ad damnum clause cured by remittitur, 524. 
sustaining demurrer not final and not appealable. 640, note, 
taking case under advisement, rule governing, 991. 
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when several defendants, 994 

when interest included in trespass or trover, 119. 

JUDICIAL ACT: 

making bill of exceptions is, 1025 
rendering judgment is, 990. 

JUDICIAL FUNCTION: 

when may be exercised, 9, note. 

JUDICIAL NOTICE: 

things generally known need no proof, 823 
will be taken of what facts, 823. 
see "Presumption." 

JUDICIAL OFFICER: 

liable in trespass, when, 130. 
see "Officers.' 

JUDICIAL POWER: 
where vested, 3. 

see "Jurisdiction." 

JUK3.T: 

words "before me" necessary in, 171, note. 

added to affidavit for attachment by amendment, 315. 

JURIES: 

instructions to, none as to comparative negligence, 223. 
see "Jury" and "Instructions." 

JURISDICTION: 

admitted by demurrer, 633. 
appellate, what is. 5. 
cannot be waived, 652. 
classification of, 4. 
conflict of, 6. 

between state and federal court In habeas corpus, 1141. 
concurrent, of state and federal courts, 4. 
defined, 3, 4. 

excess of, reviewed by certiorari, 393. 

assumption of, stopped by writ of prohibition, 1119. 
general, when presumed, 6. 
geographical, what is, 4. 
in personam, what is. 4. 
in rem, what is, 4. 

lack of, liability of officer in trespass, 129. 
necessity of, 4. 

of appeal, given by appearance, 418. 
appellate court, 8. 

in certiorari, 8. 

in mandamus, 8. 

in supersedeas, 8. 
circuit courts, 9. 

to issue writs of quo warranto, scire facias, habeas corpus, etc., 389. 
•of court on appeal no greater than justices' court, 424. 
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JURISDICTION— Continued. 
of courts, 1. 
of record, 6. 
in term time, 6. 

over judgment in term time, 6. 

as to adjournments, 6. 

in attachment, 293, 29b. , . . 7Q q 

S Sor^rt-of Cook county, 9. 

of supreme court, generally, o, .. 

° f ^oH^d Sitt-loa of Judgment^*, note. 

on appeal when acquired by upper court, 420. 

original, what is, 5. 

plea to, what is, 651. 

general rules relating to, 658. 

need not show "better writ," 653. 

need not be verified, 653. 

when to be filed {Form No. 800), 654. 

judgment on, 655. 

must show proper forum, 666. 
prTumff 2S3W£ not shown in bill of exceptions, 1027, 

note. 

of the res, necessity of, 4. 

necessary in garnishment, 36,*. 
of subject matter, necessity of, 4. 

see "Courts, Jurisdiction of.' 

JURORS: 

• number of, 804. 
Qualification of, 804. 

relationship disqualifies, 806, ^e. 

interest in subject matter to disqualify, u 

when wanting, no ground for new trial, 806, note. 

S^ESJK without ^^^%^ t , 923. 
withdrawal of, to prevent judgment J^"' rjjjj 
SffldSTte of, not received to contradict verdict, 949. 

not received to impeach verdict, 968. 

to sustain verdict, 968. 
examination of, on voir dire, 806, 966. 
privilege of attorney from serving as, 1254. 
see "Jury." 



JURY: 



attorney may not serve upon, 12o4. 

challenge of, generally. 80b 962 

when improper, ground foi lawe jawus 
conduct of, rule relating to, 943. MQ 

mav be sent back to determine verdict, 946. 

return and statement of verdict, y*o. 
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JURY— Continued. 

conduct of, error in, ground for venire facias de novo, 962 
when tampered" with ground for new trial, 967 
erroneous, ground for new trial, 968 
error in chosing, ground for venire facias de novo 96*> 
exemption from service on, 804. 
general verdict, form of, 946. 
impaneling, general rules, 804. — 
inspection by, out of court, 893. 
✓-instructions to, purpose of, 924. 
requisites of, 929. 
must be in writing, 927. 

regarding joint defendants, in actions for tort, 132 
regarding argument of counsel, 908. 
when plaintiff fails to prove his case ,900, note 
on mixed question of law and fact, 915. 
request for, to be in writing, 925. 
waiver of right to request, 925. 
allowing or refusing request for, 926. 
marking those "given" or "refused," 926. 
modifying those requested, 926. 
when great strictness required, 931. 
when not ground for reversal, 928. 
must state rules of law only, 928. 
must relate to material facts in issue, 929. 
must be based on the evidence, 929. 

mUS no£ 6 restricted to case, as made out by legitimate evidence,. 
929. 

not to assume facts not proven, 930. 

not to direct their conclusions, 930. 

not to caution the weight to be given to evidence, 930 

may be to legal effect of evidence admitted, 930. 

may direct attention to circumstances to be considered 930 

may inform them what facts constitute negligence, 930. 

may use language of statute regarding liability, 932. 

form of, 932. 

care required of counsel, court need not correct, 932 
on former trial, given at rehearing, 932. 
need not be repeated, 933. 
directing a verdict, general rule, 934. 

for plaintiff, 935. 

for defendant, 936. 
how construed, 937. 

by court's own motion to modify or supersede those already 
given, 938. 

"error without prejudice, no ground for reverses," 938. 
erroneous, ground for reversal, when, 938. 
^ to find for the defendant, practice, 922. 

to cure errors in admission of evidence, 939. 
to be in writing and read by judge, 940. 
to be returned with verdict into court, 942. 
to be taken to their room, 942. 

presumed to be understood in their common sense, 940. 
modified by court, even after being read, 940. 
exceptions to, how entered, 941. 

must be shown by bill of exceptions, 941. 

when to be taken, 941. 
lost, no ground for new trial, 974, note. 
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^IsTructtrto, giving or refusing no part of record nniess by Ml 
of exceptions, 1023. 
malice a question for in slander, 188. 
may imply malice, when, 203. 
misconduct of, 943. 
new, motion for trial by, 962. 
number and qualification, 804. 
opinion of Justice Brease, regarding, 976. 
part of the court, when sworn, 808. 
polling, rule governing, 947. 

1^£££E3£%^ of evidence, 90!. 
general rule, 910. . Q1Q 

to determine questions of fact, «U. 
to determine credibility of witness, 821. 
to determine weight of evidence, 821. 

S SSSSK r^n^le^ends to snpport it, 922. 

to determine what facts proven, 930. 

to weigh evidence, 916. 

regarding questions of libel, 915. 

limited to facts proved, 917. . tWn Q30 

must not be instructed as to matters within, 930. 
purpose of examining, rule regarding, 80b. 
reading documents to, rule regarding, 811. 
reading law to, counsel not -Pitted f.. 
return of, and statement of veridct, 946. 
selecting and summoning the panel, 8U0. 
how reviewed, 809. 

selections of, challenges, 806. fir>PC ial verdict, 957. 

sending back, motion for, when error in special veraicv, 

to find special verdict, 955. 
special, in replevin, 179. 
taking case from, general rule regarding, 919. 

manner of. 920. 

effect of, 921. 

why it may be done, 922. 
to assess damages in replevin, 179. 
to take documents to room, 918. 
trial by, in absence of defendant, 801. 

right of, waiver, 803. 

when defendant not entitled to, 803. 943 no te. 

verdict of, cannot be arrived: at by S^l avei age^a, 
where there areseveral counts in declaration, 944. 
"general" rule regarding, 944. 
"sealed verdict," 945, 
how stated on return, 946. 
may be sent back to correct, 946. 
polling the jury, 947. 
recording, 948. 
correcting the form, 948. 
entry of nunc pro tunc, 948. 
not set aside for defective count, 948, note, 
impeachment of, 949. 

presumed correct until contrary shown, 94J. 
conclusiveness of, 949. 

finding by the court, equivalent to, 949, note, 
errors, caused by, 950. 
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verdict of, distinction between "general" and "special" verdict, 951 
purposes of special verdicts, 952. 
may be, of its own motion, found specially, 953. 
"special" prevails over "general," 949. 
special, origin and nature of, 952. 

either party may require, 953. 

questions limited in number, 953. 

exceptions to, 954. 

taking advantage of failure to return, 955. 

duty of court to construe, 95G. 

taking advantage of error in, 957. 
effect of inconsistency between "general" and "special," 956. 
Imperfection or ambiguity in, ground for venire facias de 

novo, 962. 

determined by casting lots, ground for new trial, 968. 

not impeached by affidavit of jurors, 968. 

sustained by affidavit of jurors, 968. 

influenced, ground for new trial, 968. 

mistake in, ground for new trial, when, 975. 

against the law or the evidence, ground for new trial, 975. 

motion for judgment, notwithstanding, 984. 

too great, remittitur, 992. 

on penal bond, 93. 
view of premises by, general rule, 891. 
want of, proper ground for new trial, 966. 

see "Instructions" and "Verdicts," also "Finding by the 
Court." 

JURY ROOM: 

what documents may be taken to, 918, 942. 
instructions may be taken to, 942. 

JUSTICE'S COURT: 
certiorari to, 391. 

appeal from, who may take, and when, 409. 
must be on final judgment, 409. 
cannot be from confession of judgment, 409. 
new plaintiff may be joined ou, 409. 
what is a "judgment"' from which appeal will lie, 410. 
to what court may be taken, 411. 
within what time to be taken, 412. 

when to be taken in forcible entry and detainer cases, 412, 415. 

how to be taken, filing bond, 413. 

how made a supersedeas, 413. 

practice on supersedeas, 413. 

form of the bond lYo. Jf-}), 414. 

filing transcript of justice, 416. 

waiver of irregularities, by taking, 417, 418. 

amendments of proceedings on, 419. 

when jurisdiction acquired by upper court, 420. 

dismissal of, 421. 

setting aside dismissal, 422. 

pleadings required in, 423. 

trial of, 424. 

damages and costs, 425. 

see "Appeals" and "Courts." 
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JUSTICE'S RETURN: 
on appeal, 416. 

see "Return," "Transcript." 

JUSTICE'S TRANSCRIPT: 

filing of, gives jurisdiction on appeal, 4^0. 
when to be tiled on appeal, 416. 
form of (No. 17), 416. 

see 'Transcript." 

JUSTIFICATION: 

in action, of replevin, 708. ^.^ 710 note 

for torts, must be specially pleaded (Form No. 3f f S), <10, note, 
of assault and battery, 213. 
burden of proof regarding, 820. 
of killing animals, 118, 127, note. 

form of plea (No. 848), 710. 
of libel, publication in good faith, 195. ^-^i 004 

of malicious prosecution by showing advice of counsel, 204. 
of officer, when writ is, 163. 

under writ of replevin, 163, note, 
plea of, in action for slander, 191. 

in qioo tcarranto, 1132. 

in forcible entry and detainer, 1214. 

when is an aggravation (Form No. 3J t S), 710, note. 

proof in of slander (Form No. 348), 710, note, 
of slander, 187. . „ nQ 

may be shown under plea of general issue, bJS. 
when self defense is, 115. 
under legal process, 129. 

see "Defenses" and "Pleas." 



K. 

KEEPER: 

see "Custodian." 

KEEPING TENDER GOOD: 
proceedings by defendant, 626. 
see "Tender." 

KILLING OF ANIMALS: 

when justifiable, 118, 127, note. 

see "Animals" and "Trespass." 

KILLING HORSE: 

declaration in trespass for (Form 2Vo. 196), d»i. 

see "Trespass." 

KILLING STOCK: 

trespass, to recover for, 118. 

KINDS OF JUDGMENTS: 
generally, 988. 

see "Judgments." 
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L. 

XABOR: 

assumpsit to recover for, 73. 

work and, declaration on contract for (Forms Nos. 105-106), 541. 

XABOR CONTRACT: 

declaration on in assumpsit, non-performance of part, negligence as 
to residue (Form No. 105), 541. 

see "Contract," "Breach" and "Assumpsit." 

XABOR AND MATERIAL: 

declaration in common counts for (VII), 510. 

see "Assumpsit," "Declaration" and "Forms." 

XABOR AND SERVICES: 

declaration of common counts for (VI), 510. 

of horses^carriages, etc., declaration on common counts for 

of Infant, who is to sue for, 23. 

see "Assumpsit," "Declaration" and "Forms." 

LACHES: 

will not be imputed to infant, 23, note, 
see "Infants" and "Minors." 

XACK OF CONSIDERATION: 

burden of proof on plea averring (Form No. 331), 710, note, 
see "Consideration" and "Failure of Consideration." 

XAND: 

attachment of, certificate of levy, 328. 

definition of, 122, 1003, note. 

description of, in declaration in ejectment, 620. 

injury to, declaration for, averment of quality, 583. 

in public highway, recoverable in ejectment, 242. 

in street, recoverable in ejectment, when, 243. 

overflow of, declarations in case for (Forms Nos. 269-210), 615. 

title to, slander of, 189. 

not determined In action of forcible entry and detainer, 1215. 
under water, recoverable In action of ejectment, 241. 
vacant, payment of taxes, defense In ejectment, 244. 
see "Real Estate" and "Real Property." 

LAND CONTRACT: 

when trespass will lie upon, 123. 

declaration on in covenant for purchase of money (Form No. 170), 
576. 

against vendor for not conveying (Form No. 169), 576. 

LANDLORD: 

may sue in replevin, when, 156. 
may have ejectment against tenant, when, 263. 
not permitted to use force, 115. 
may make forcible entry to repair, 123. 
see also "Innkeeper." 
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LANDLORD AND TENANT: 

rilftrnt^a^o support distress for reat, 1221. 
when it exists, 1221, note. 

see also "Distress for Rent" and "Tenant. 

LANDLORD'S LIEN: 

for rent created by destramt, 1220. 
enforced by distraint, 1220. 
not enf orcible by trover, 143. 
extent of, 1221. 

on crops, 1221. 
what will destroy, 1221. 

see "Lien" and "Distress for Rent. 

LAW OF MARRIED WOMEN: 

regarding contracts, 73. u Pflrt ies" "Actions" and: 

see "Married Women," "Wife, Parties, 
"Contracts." 

LA process of, general requirements of, 426. 
of this state, how proven, 855. 
of other states, how proven, 856. 

questions of , to be determined by court, 911. d in 8upre me 

"of such importance, etc." Review -°'' 11 f™ n ^ olvedf 1019. 
court, when less than one thousand dollars invoivea, 

LAW COURTS: 
what are, 2. 

see "Courts." 

LAWYER: 

definition of, 1231. 

nature of his office, 1232. . 

to hold his office during good behavior, 123J. 

of other states, courtesy extended to. 1232, note 

presumption regarding admission to nractjre. 1233. 

authority conferred on license to practice, 1233. 

who may be licensed to practice as, 1234. 

who may not practice as a, 1233, note. 

admission to practice, necessity for, 123d. 

how procured. 1235. 

upon examination, 1236. 

upon diploma issued by a law school, 123.. 

on license granted in another state. l-3». 

certificate of moral character, 1239. 

requisite oath (Form 3To. k03\ 1240. 

roll of names, 1241. 

license, by whom issued, 1242. 

a judgment of the court, 1243. 944 
admission to practice in United States Supreme Court. 1244. 
paity to suit need not be represented by, 1-44. 
summary jurisdiction of court over, 1245. 
liability *of, generally. 1245. 
power of court to strike name from roll. 12 -* b - 
mal conduct in office, striking name from roll. 1Z40. 
striking name from roll, complaint who can make, i**o. 
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LAWYER— Continued. 

removal of, who can procure, 1246. 

power of court, to suspend from practice for a time, 1247 
striking name from roll, must have opportunity to be heard, 1248 

practice complaint or information. 1249. 
an officer of the court licensing him, 1243. 
effect of removal or suspension from practice, 1250. 
restoration to practice, after suspension or removal, 3251 
privileges and exemptions of, generally, 1252 
from arrest, liability to, 1253. 
from serving as juror, 1254. 
regarding examination of records, etc., 1255 
in argument, 1256. 
privileged communication with client, 1257 
extends to whom, 1257. 
ends with death of client, 1257. 
disability of, because of his profession, 125S, 1259, 1260 1°61 1^6° 
from buying demands for suit, 1258. * ' 

from becoming bail or surety, 1258. 
from acting on both sides, 1*259. 
as a witness in the case, 1261. 
from administering oath in the case, 1262. 
liability of, to third persons, 1263. 
retainer and appearance, rule governing, 1264. 
contract of retainer, 1267. 
what contract with, not champertous, 1265. 
duty to client does not cease with judgment, 1265. 
appearance of, for client generally, 1266. 
withdrawal of appearance, substitution, 1267. 
authority and power, management of case, satisfaction, 1268 
to make admission for client, 1268. 
to compromise cause, 1268. 
to satisfy judgment, 1268. 
in regard to assignment of judgment, 1268. 
to dispose of perishable property of client, 1268, note, 
to receive service of notice in appeal cases, 1268, note, 
excess of authority relieved by equitv, when, 1268, note 
duties and liabilities of to client, generally, 1269. 
must counsel against wasting estate, 1269, note, 
in management of case, 1270. 
to remain in court until jury discharged, 1270. 
in collection of money, 1271. 
in purchasing of land, ±zl± 
in the investigation of title. 1273. 
duty of law firm to client, 1269. 
trustee of client, when. 1269, 1272, 1275, note, 
liability of client to. compensation, 1274. 
lien for services. 1276. 

party not compelled to retain, may manage his own case, 1244 1268 
note. ' ' 

how contract of retainer proved, 12 



LAWYER'S FEES: 

declaration in common counts for (XIX), 510. 
see "Fees" and "Costs." 

116 
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LAYING FOUNDATION: 

for impeachment of witnesses, 8Sa. 
for evidence of contents of books, 850. 
see "Witnesses" and "Proof." 

LIABILITY OF OFFICER: 
in regard to bail bond, 4o7. 
see "Officers." 

LEADING QUESTIONS: 

not permitted on direct examination ; 8*2. 
objection to, when and how to be uiged, 842. 
permissible on cross-examination, S«U. 
see "Evidence" and "Proof." 

LEASE: 

action on, when holding over, <b. 

to recover rent on. 80. 
action upon, covenant a .proper " «om, 96. note> 
assignment of, averment of In declaration l for *e ^ ^ 
see "Assumpsit," "Covenant," Landloitt ana x 
"Tenant." 

LEAVE TO AMEND: 

on demurrer, 737, note. 

see "Amendment" and "Motions. 

L ™%JZT£^™«on, on written instrument. 518. 

"LEGAL FENCE:" 
what is. 43. 

see "Fences." 

LEGAL FICTION: 

employed in ejectment, 23S. 
see "Ejectment." 

LEGAL PROCESS: 

trespass for damages inflicted under, llo. 
damages under color of, trespass on ease foi. 
see "Writ," "Summons" and "Process. 

LEGAL PROCEEDINGS: 

trespass for injury under color of. 1-J. 
see "Proceedings." 

LEGAL REPRESENTATIVE: 

as defendant in action on contract. 6b. 
see "Executors, etc." 

LEGAL TITLE: 

necessary to support ejectment. 24b, -4b. 

see "Ejectment" and "Cause of Action. 

t f?Ci \TjTTY OF CORPORATION: . 119 , 

only questioned by ,«o «.m.«/o and *-Jrr *»«««. UM- 
see "Corporations" and "Quo Warranto. 
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LEGATEE: 

residuary, may maintain action of account, 100. 
see "Heirs" and "Executors, etc." 

LEGISLATIVE ACT: 

constitutionality of, cannot be questioned by quo wa?ra?ito, 1125. 

LENDER: 

cannot maintain action for hire, 75. 

see "Contracts" and "Bailments." 

LETTERS: 

how shown in evidence, 861, note, 
signed as evidence of contract, 74, note. 

see "Documents" and "Evidence." 

LETTER OP ATTORNEY: 

an instrument under seal, 1231. 

see "Warrant of Attorney." 

LEVY OF ATTACHMENT: 
how to be made, 323. 

on corporate stock, 324. 
on land, certificates of, 328. 
where to be made, 325. 
not to be made on exempt property, 326. 
lien created by, 327. 
excessive, effect of, 322. 

declaration in case against sheriff for (Form No. 281), 612. 
see "Attachment," "Garnisment," "Execution" and "Writ." 
LEVY OF EXECUTION: 

cannot be made on property of municipal corporation, 1103, note, 
and sale of real estate after seven years, 1164. 
in attachment, 348. • 
see "Execution" and "Judgment." 
LEVY OF TAX: 

replevin will not lie for property taken under, 165. 
see "Tax," "Mandamus" and "Replevin." 
LIABILITY: 

of attorney to client, geuerallv, 1269. 
to arrest, 1253. 

to client, only for gross ignorance, or gross negligence, 1269. 
for negligence in managing case, 1268. 
to third persons. 1263. 

concerning statements made in argument. 1256. 

in regard to legal process, 129. 
criminal, for false imprisonment, 209, note, 
for damages occasioned by tort, 131. 
of employer, for negligence of servant, 229. 
of executors, etc., for waste, 234. 
of garnishee, generally, 365. 

on insurance policy, 369. note. 

to surrender properly on execution, 382. 

how compelled to make supplemental answer, 37S. 

of guarantor of "payment" or "collection," 84. 
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LIABILITY — Continued. 

of officer, for excessive levy in attachment, 322. 
of owner of domestic animals for trespass by them (Form No. 201) r 
592, note, 
reason for the rule, 128. * 
of partners, on written instrument sued on, 711. 
of parties to notes, 83. 
of plaintiff, in regard to legal process, 129. 
of railroads for killing stock, 118. 
of railroads, for injury to stock, 231. 
of sureties on attachment bond, 317. 
of trespassers, joint or several, 131. 
of trustee regarding waste, 234. 
of wrongdoer in action for trespass, 114. 
how determined in negligence cases, 220. 
joint, on written instrument, how denied, 711. 

LIBEL: 

definition of, 194. 

and slander distinguished, 194. 

publication in good faith, 195. 

publication in newspaper in good faith is not, 196. 

who to join as plaintiffs in action for, 27. 

corporation may be guilty of, 194. 

cause of action for, abates with death, 29. 

action of abates with death, 46. 

privileged communication not sustain action of, 194. 
defendants joined in action for, 44. 

charging insolvency, declaration in case for (Form No. 2S1), 618. 
declaration in case for (Fomw Nos. 275-281), 618. 
of corporation, declaration in case for (Form No. 276), 618, note, 
defense to action for, plea denying (Form Xo. #.'/7), 710. 

form of denial of in special pleas or notice with general issue 
(No. 347), 710. 

plea that accusation is true (Form No. 349), 710. 

when published in newspaper, 196. 
justification of, publication in good faith, 195. 

plea of justification (Form No. S//S), 710. 

form of averment of, in special plea or notice with general 

issue (No. 3J/S), 710. 
accusation true, form of averment of, in special plea or notice, 
with general issue (No. 3.'/9), 710. 
retraction of publication corrects, when, 196. 

notice to make, 196. 
punishable as contempt of court, when, 197. 
see "Slander" and "Trespass." 

LIBERUM TENEMENTUM: 
plea of, in trespass, 706. 

see "Trespass" and "Pleas." 

LICENSE: 

to be pleaded specially in covenant, 704. 
burden of proof regarding, 820. 

bond, declaration on, for use of person injured, etc. (Form Xo. 160) r 
570. 

to practice law, 1233. 

by whom issued, 1242. 

see "Admission to Practice of Law" and "Pleas." 



Digitized by Google 



index. I837 

[The references are to sections: Vol. I., §§ 1-787; Vol. II., §§ 788-1276 j 

LIEN: 

of attachment created by levy, 327. 

of attachment in aid, 353. 

of attorney, for services, 1276. 

in garnishment, equitable power of court relating to, 384 
held by garnishee, permits him to take title at sale, 385. 
of landlords for rent, created by distraint, 1220 

enforces distraint, 1220. 

extent of, 1221. 

on crops, extent of, 1221. 

what will destroy, 1221. 
not enforcible by trover, 143. 
created by judgment, on personal property, 1003 

on real property, 1003. 

against the body, 1005. 

priority of, 1006. 
property subject to, in garnishment, execution on, 380 

plaintiff may perform conditions, when, 381. 

see "Landlord's Lieu," "Attachment Lien" and "Judg- 
ments." 6 

LIFE INSURANCE POLICY: ^ 
declaration on in assumpsit (Form No. 111). 544. 
see ('Insurance Policy" and "Policy." 

LIGHTS: 

law in this State regarding, 616. 

declaration in case for obstructing (Form No. 273), 616. 
see "Ancient Lights." 

LIMITATION: 

burden of proof regarding, 820. 

in insurance policies, how pleaded (Form No. 32o), 710, note. 

LIMITATIONS OF ACTIONS: 
determined by form, 49. 
in form of account, 103. 
on lease for rent 81. 
in trespass, 134. 
in replevin, 169. 
for libel and slander, 198. 
for malicious prosecution, 207. 
for false imprisonment, 212. 
for criminal conversation, 217. 

in trespass on the case, for injury to person or propertv. 236 

in ejectment, 244, 245. 

for distress for rent, six months, 1222. 

by surety against principal, 85. 

see "Actions" and "Statute of Limitations." 

LIMITATION OF APPEARANCE: 

of defendant in suit, how effected, 631. 
see "Appearance." 

LIMITATIONS, STATUTE OF: 
determined by form of action, 49. 
as to certiorari, 396. 

begins to run against right to procure review, when, 1041. 
does not apply to assignments of error, 1062, note, 
see "Statute of Limitations." 
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LIMIT OF RECOVERY: 

m actions for breach of contract, 60 Damages." 
see "Addamnum," "Damages" and Measure 

LIONS: . 10Q 

liability for trespass of, 128. 
see "Animals." 

LIQ p™ntiff in action for damage occasioned by, 30. 
infant may sue for injury caused by, 31. 
action on the case for injury caused by, 230. ^ 
see "Injury," "Damages" and "Actions. 

L ° declaration, in common courts, to recover iVIW, 510. 

LOCOMOTIVE: 9q1 

fire from, liability of company for, 231. ^ 
see "Fire," "Negligence" and Railroads. 

L ° D aKard, declaration in common counts for iXIII), 510. 

LOCAL ACTION: 

when trespass is, 133. 
attachment is as to land, 294. 
actions regarding water course are, 615, note, 
forcible entry and detainer is, 121^- 
declaration in, statement of venue m, 491. 
see "Actions." 

L ° m^be averred in declaration when 485 
averment in declaration *^ lt V*°\i£' * 
averment of, in action of replevin 593, note, 
when required to be proved, his. 
see "Place" and "Venue." 

L ° S cLen A t^ft P-ed b y wife of plaintiff, 828. 

LOST INSTRUCTIONS: 

no ground for new trial, 0T4, note. 

L ° S a«er suif begun, proof required, 487, note. 
LOST PLEAS: 

^oSaf ter appeal ve^tea^te. 
certiorari, will not issue to supply, 1044, note. 

LOST SUMMONS: 

may be supplied, 434. 
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LONDON CUSTOM: 

regarding attachment, 291. 

see "Attachment" and "Origin." 

LUNACY: 

see "Insanity," "Conservator" and "Guardian." 
LUNATIC: 

guardian for defendant in action, on contract, 40. 

M. 

MACHINERY: 

due care in use of, 225. 

contributory negligence of one using, 225. 

see "Negligence," "Employer" and "Master and Servant." 
MAILING NOTICE: 

. of attachment writ not personally served, 338. 
see "Notice" and "Service." 

MAINTENANCE: 

what is not, 1260, note, 
see "Barratry." 

MAKER: 

of a note, liability of, .83. 

see "Promissory Notes" and "Bills of Exchange." 

MALCONDUCT: 

in office, what is, by attorney, 1246. 
see "Negligence." 

MALICE: 

when an element of damages. 115. 
effect of. in action of trover, 138. 
gist of. action for slander, 192. 
proof of, in slander, 187, 191. 

made by showing want of probable cause, 203. 

in action for malicious prosecution, 607, note, 
presumption of, in slander, 191. 
implied, in spoken slander. 187. 
question for jury in slander, 188. 
necessary to malicious prosecution, 199. 
will be inferred, when, 203. 
not attributable to attorney in argument, 1256. 

see "Damages," "Attachment" and "Malicious Prosecutibm ,r 
and want of probable cause, 
must concur in malicious prosecution, 201. 
see "Malicious Prosecution." 

MALICIOUS ARREST: 

declaration in case for (Forms Nos. 248-24$) , 607. 

MALIVIOUS ATTACHMENT: 
action on the case for, 206. 

see "Attachment." r 

MALICIOUS INDICTMENTS: 

action on the case for, 184. 7 
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MALICIOUS MOTIVES: orn 902 203 204. 

essential to malicious prosecution, 201. 202, 

MALICIOUS PROSECUTION: 
definition of, 199. 
action on the case for, 199. 
four things necessary to support, ljy. 
falsity of the charge in, 199. 
want of probable cause, 199. 
malice necessary to, 199. 
damage necessary element, 199. 

^J^XS^SSSA £* concur in, 20!. 
probable cause, what is, 202. on „ 

want of raises, inference of malice, 
defense in, probable cause as. 202. 
good faith as a defense in, 202. 
when malice will be inferred, 203. 
advice of counsel as defense m, iU4. 
jSstiflcation of, by showing advice of counsel, 204. 
damages necessary to recovery, ^05. 
of civil action, 206. 

when to be begun, 207. ^ 
declaration in case for (Forms ^os. W-M0\ w . 2 i 8 ^), G07. 
bv causing arrest, declaration in case for W™** 0 ^* 0 * 
of civil eale, declaration in case for (Form Ao. 250), 60,. 
proof in action for, 818, note, 
see "Trespass." 

MALICIOUS USE OF PROCESS: 
liability for, 129. 

MALPRACTICE: 

liability of attorney for, 12b8. 
see "Negligence." 

MANDAMUS: „ 
jurisdiction of supreme court in, *. 
powers of appellate court in, 8. 
writ of, circuit court may issue, 389. 

definition and nature of, 1097. ordered 050. 

will lie when bill of particulars impropeily oraeiea, o 

to compel judge to sign bill of exceptions, when. lO-o, 

when granted or denied, 1098. 

will not compel a discretionary act, 1098 

not granted to enforce trifling mterests, 1098. 

vAn^^ SS5; -te. 

will lie to compel judge to sign bin of exceptions, lu*m, 

will lie to state officer, when, 1100. 

will not lie to governor, 1100. 

will lie to county officer, when, HOI. 

will lie to highway commissioners when. 1101. 

will lie to township officer, when, 110- 

will not lie till precedent duty performed, l 1 ^; d bridge s, 

will not He to compel additional tax levy for loads ana 
1102. 
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IMANDAMUS— Continued. 

writ of, will not lie to compel auditing of accounts, when, 1102, note, 
names of parties in proceedings by, 1102, note, 
will lie to municipal corporation or officer, when, 1103. 
will lie to private corporation, when, 1104. 
will lie to boards of education and school officers, when, 1105 
who to apply for, 1106. 
private citizen may procure, 1107. 
will lie to compel admission of pupil to school, 1107. 
answer to, when officer must make "individually," 1107 
parties, the relator or petitioner, 1106. 

the respondent, 1107. 
the petition, notice required in supreme court, 1108. 

construed like a declaration, 1108. 

must be verified, 1108. 

what it must contain, 1108. 

leave to file in supreme court must be obtained, 1108 
demurrer to, 1110, note. 

demand for performance must precede, when, 1108. 

objection for want of, when to be made, 1108, note, 
iiot denied because other remedy exists, 1108. 
"alternative," superseded by petition in present practice, 1108 
a peremptory writ, 1108. 
issues on, what tried In supreme court, 1108. 
•summons to show cause, when returnable, 1109. 
extension of time to plead, etc., in, 1110. 
-defense to plea or answer, 1110. 
issues on, how made up. 1110. 
pleas to answer to, 1110. 
trial of Issues on, 1110. 

judgment on, default, nil dicit and peremptory writ, 1110 
answer default, peremptory writ, 1110. 
peremptory judgment, costs, 1111. 
peremptory, contents of, 1111. 
service of, 1111. 

judgment on, concludes litigation, 1111. 

objection for variance, 1111, note. 

excuse for not obeying, 1111, note. 

new parties defendant, not interpleaders, 1112. 

abatement of, what not, 1113. 

not abated by death of defendant, 1113. 

review of proceedings on, 1114. 

how enforced, 1115. 

will He to restore attorney's name to roll, when, 1251. 
or writ of error, which proper remedy, 1099. 
see "Writ." 

"MANDAMUS AND QUO WARRANTO: 
compared, 1098. 

MANDAMUS AND PROHIBITION: 
compared, 1118, 1097, note. 

""MANNER AND FORM:" 

use of, in plea, generally, 692, note, 

MAP: 

as evidence, 853. 

see "Documents." 
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^endfnTsuit, effect of, as to IilalnW « 
effect of on plaintiff in action for tort, 30. 
effect of, on defendant in action on contract, 38. 

in tort cases, 47. fin 
breach of promise of, assumpsit will lie foi, 60. 

action on case for, 218. ■ 

declarations for (Forww #os. 85-87), ekw. 

MARRIED WOMEN: 

law of, in Bible time, 22. 
property rights of, 22. 

Si estate of plaintiffs in action for damages to, 27. 

as plaintiff in action for tort 30. 

when liable for necessaries, 38, note. 

when liable for work and labor, 38. 

as defendants in action on contract, 38. 

as defendants in tort cases, 4<. 

Sable in assumpsit on her own contracts, i3. 

trover as to separate property, 145. 

proof of criminal conversation, 210. 

service of summons upon, 43b. 

^S&S^X&S&X'* -e, 65T, note. 
^ °V:™£» ™- and »H— ana W.fe, 
MASTER: 

see "Employer." 

MATERIAL: 

assumpsit to recover for, <3. 

extra, a**w.mp8it to recover for, 73, note. 

106), 541. 
see "Work, Labor and Material." 

MAXIM OF LAW: « 0 
"what not denied by plea" is admitted, 82-. 
"no wrong without a remedy," 183. 

"^dedaSion in case for overflowing (Form No, 269), 615. 
see "Trespass to Land" and "Negligence. 

MEASURE OF DAMAGES: 
in actions of assumpsit, 60. 
of covenant, 98. 
of trespass, 114. 
of trespass to laud, 121. 
of trover. 152. 
of replevin, 179. 
on replevin bond, 182. 
for personal injuries. 216. 
for breach of promise, 218. 
on the case for nuisance, 235. 

on attachment bond, 317. ^n+ninpr 1219, note- 

on appeal bond, in forcible entry and detainer, 
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MEASURE OF DAMAGES— Continued. 
in assumpsit for extras, 73, note, 
when interest included in trespass or trover, 119. 
in recovery of mesne profits in ejectment, 279, 280 
compensation of attorneys, 1274, 1275. 
see "Damages." 

MEMBERS OF ASSOCIATIONS: 

when to be named as defendants, in action on contract, 33. 

MEMBERS OF THE BAR: 

what officers of the court are, in England, 1231. 
see "Lawyers." 

MEMORANDA: 

use of, in evidence, 848-S49. 
adversary's right to see, 849. 

see "Documents" and "Evidence." 

MEMORANDUM BOOK: 

as evidence of contract, 74. 
see "Documents." 

MERGER: 

by judgment in replevin, 178. 
rule regarding, 987. 

MERITS: 

affidavit of, objection to, when to be made, 895, note. 

to be filed with plea, general rules, 712. 
plea to— See "Plea in Bar" and "Affidavit of Merits." 

MESNE PROFITS: 

recovery of, in ejectment. 279, 280. 
suggestion of, in ejectment (Forms Nos. 293-294), 620. 
see "Ejectment." 

MINISTER: 

or priest as a witness, rule regarding, 831. 
see "Witnesses. Privilege." 

MINISTERIAL ACT: 

entry of judgment is, 990. 

entry of judgment by clerk on confession Is, 996. 

MINISTERIAL CAPACITY: 

in commencement of suit— See "Representative Character." 

MINISTERIAL DUTY: 

compelled by mandamus, 1100. 

MINORS: 

liable in trespass. 115. 
see "Infants." 

MINUTES OF JUDGE: 
not required by law, 990. 
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MISCONDUCT OF OOTOT: 
grounds for a new trial, 968. 

see "Mandamus" and "Prohibition. 

MISCONDUCT OF JURY: 

ground for venire facias de novo, 962. 
grounds for a new trial, 968. 
see "Jury." 

MISCONDUCT OF PREVAILING PARTY: 
ground for new trial, 967. 

see "New Trial" and "Motions. 

M1 tas E efab^e R the grade of, appeal directly to the supreme court, 
eases 0 helow the grade of, appeal nrst to the appellate court. 1018. 
MISINTERPRETATION^ ^ and 

"Parties." 
MISJOINDER: 

°of SSSSS now tafcen advantage of, 2T. 

see "Parties" and "Joinder." 
MISJOINDER OF CAUSES OF ACTION: 
iu declaration, demurrable, 525. 
see "Action, Joinder of." 

MISJOINDER OF COUNTS: 
in declaration, 525. • 
aided by intendment, when, 52o, note. 

see "Declaration" and "Counts." 

MISJOINDER OF DEFENDANTS: 

in action for tort, how availed L of , 44. 
plea in abatement for {Form No. 303), b«4. 
see "Parties" and "Defendants." 

MISJOINDER OF PARTIES: 

when objection for, to be raised, 19. 
plea in abatement for, 663. 
see "Parties." 

MISNOMER: 

in christian name, 13. 
in declaration, how availed of, 18. 
see "Names." 

MISNOMER OF DEFENDANT: 

plea in abatement for (Form No. 308), bi4. 
see "Names." 

MISNOMER OF PARTIES: 
plea in abatement for, 662. 

see "Names" and "Parties." 
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MISNOMER OF PLAINTIFF: 
when a corporation, 13. 

see "Parties" and "Plaintiffs." 

MISREPRESENTATION : 

action on the case for, damages occasioned by, 233. 
see "Fraud and Deceit." 

MISSING PLEA: 

from files, effect of (Form No. 848), 710, note, 
see "Amendments." 

MISTAKE: 

money paid by, recovered in assumpsit, 60. 

when not recoverable, 68. 
assumpsit for money paid by, 64. 
in notice in attachment, how taken advantage of, 338. 
in plea, how corrected, 688. 
in verdict, ground for a new trial when, 975. 
of fact, in entry of judgment, how corrected, 1002. 
see "Error" and "Amendments." 

MITIGATION OF DAMAGES: 
in replevin, 179. 

In action on replevin bond, 181. 
in slander, 187. 

see "Damages." 

MIXED ACTIONS: 
what are, 50. 

see "Actions." 

MODEL OF DECLARATION: 

illustrating the various parts, 489. 

MODIFYING WRITTEN INSTRUMENT: 
by oral evidence, what is not, 868, 869. 

MONEY: 

paying into court, by defendant, 625. 

receipt for, how contradicted, 269. 

collection of. duty of attorney to client in, 1271. 

paid to defendant's use, declaration on common counts for i/J). 510. 

MONEY COUNTS IN DECLARATION: 
use of, 503. 

see "Declaration." 

MONEY DUE: 

common counts only lie for, 505. 

see "Declaration" and "Forms." 

MONEY HAD AND RECEIVED: 

declaration on common counts for (X), 510. 
recoverable in common counts, 63. 

see "Count" "Declaration" and "Forms." 

MONEY LOANED: 

declaration on common counts, to recover (VIII), 510. 
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M °at E g\m^lclaration in trover for (Form No. W). 594, note. 

MONEY PAID BY MISTAKE: 
assumpsit to recover, 60. 
when not recoverable, 68. 

MO maHcious, necessary to malicious prosecution, 201, 202, 203, 204. 
material only for what, 114. 

MORAL CHARACTER: Q 
certificate of, for admission to practice law, l-cy. 
see "Lawyers." 

M °^gnme E nt of, need not be acknowledged 117J t note, 
foreclosure of, by scire facias (Form #o. W), 11. l. 
by scire facias, formal requisites, H'-J- 
service of the writ, publication, 11 <o. 
defenses to the proceedings, 1174. 
judgment, 1175. 
see "Scire Facias." 

MORTGAGEE: 

may maintain ejectment, when, 261. 

MORTGAGEE OF CHATTELS: 
may maintain trover, when, 148. 

MORTAGEE'S INTEREST: 
attachable, when, 295. 

"MOTION:" 

definition of, 769. . 

affidavit in support of, when required, "4 - t 

no part of record, unless by bill of exceptions. 1023, note. 

in upper court, when required, 109o. 
vclassified, "common" and "special," 7 a.* 
contested, hearing of arguments, 776. 
defense to, showing cause, 775. 

for continuance, that delay is sought, <9d. 
dilitory, when to be interposed, 769, 77-. 

not entertained after lapse of term, unless, etc., h9. 
evidence in support of, 774. 
. judge may hear in vacation, 9, note, 
notice of, to dismiss appeal, not required, 4^1. 

for judgment in capias cases, 472. 

affidavit of service of (Form Ao. 3.?7), ' 1( - 03 
rulings on, reviewed only by aid of bill of exceptions, lU-a. 
support of, affidavit, etc., 774. 
waiver of, when not interposed In apt time. n.». 
, when to be preceded by notice, 772. 
see "Special Motions." 

M °™rast of judgment, misnomer of plaintiff's ground for, 19. 
on ground of misjoinder, 27. 
misjoinder of defendant's ground for. 44. 
for insufficiency of declaration, 482, b33. note. 
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MOTIO NS— Continued. 

in arrest of judgment, not entertained after demurrer, 640, note. 

and new trial compared, 979. 

will be granted, when, 979. 

nature of, 979. 

waived by demurrer, 980. 
see "Arrest of Judgment." 
after overruling motion for a new trial, 97G. 

when to be made, 980. 

who shall make, 981/ 
jr supported by points in writing, 981. 

exception to rulings, when necessary, 982. 

effect of granting, 983. 
and orders, no part of record unless by bill of exceptions, 1023. 
and rules generally, 769. / 
for amendment, necessitv of, 744. * 
for bill of particulars, 644. 

for continuance, granted because copy of instrument sued on 
omitted in declaration, 546. 
granted with costs, for default in filing declaration. 549. 
^ to make amendment, 745. 
affidavit to support, 791, 793. 
when necessary, 791. 
when to be made, 792. 
when second to be made, 792. 
how to be made, 793. 
--review of ruling on, 794. 
for change of venue, by whom to be made, etc., 761. 
for judgment, against defendant in capias cases, 472. 
non obstante veredicto, general rule, 984. 

when must be made, 985. 
on special findings, 986. 

when contrary to general verdict, 986. 
non-suit, misnomer of plaintiff ground for, 19. 

on ground of misjoinder, 27. 
^ for variance in declaration, 487. 

for want of evidence, when proper, 919. 
by defendant, how defeated by plaintiff, 923. 
for new trial, when and how made (Form No. 36Jf), 964. 
when unnecessary, 964. 
exception entered on overruling. 964. 
in ejectment, exceptions to rulings, 277. note, 
when to be made, 964. 
either party may make, 964. 
"filing points in writing.*' 964. 
may be withdrawn. 964. 
grounds for enumerated, 965. 
for want of proper jury, 966. 
that juror is a non-resident, is not. 966. 
misbehavior of prevailing party, 966. 
■ — surprise is, when, 967, 970. 

improper remarks of counsel are, when, 967. 
misconduct of the jury, 968. 
absence of party, or counsel, or witness. 969. 
newly discovered evidence, 971. 

that lost instrument sued on. lias been found, etc., 971. note, 
excessiveness of damages. 972. 
smallness of damages, 973. 
misconduct of court is, etc., 974. 
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U °^?^ C ^ltna S that verdict is against the law or evidence, . J 

that verdict is against the law or evidence, 975. 1 
that witness may be impeached, when, 9<o, note. 1 
duty of court on hearing, 976. 
hearing of, ruling, exception, 976. 

costs on, 977. n „ r 
overruling, may be assigned for error, J^jn, 0i6 
presumption as to grounds on which granted, J10, note, 
amendment after overruling, 97G, note, 
abandonment of, 976, note. 
<• — number granted, 978. , 
waiver of, by motion in arrest of judgment, 9<9, 
rulings on, no part of record unless by bill ^ exceptions, 
refusal to grant is a final judgment, when, 1013, note, 
see "New Trial." 
for rehearing, rule governing, 1086. 
for repleader, when a proper proceeding, 9t>d. 
ground for, what is, 963. 
new trial obtained by, 963. 
for rule to plead instanter, 719. 0ft9 
for venire facias de novo, new trial obtained b> , 

when to be granted, 962. 
in upper court, rules governing, generally, lOJu. 
objections to, must be in writing, 109o. 
— of course in upper court, when to be entered, lOJo. 
of a criminal nature, 770. 
to discharge bail in capias case, 458. 
to dismiss, for want of security for costs, 4<50. 
by defendant, plaintiff in default, Tot. £ — 
" motion for 4n absence of plaintiff, 798. 
. not entertained where default not set aside, 802, note, 
because of improper opening statement, 811. 
""ftKl be made, before Joinder in error. IOCS, 
note. 

supreme court, 1083, note, 
to dissolve attachment. 341. . , P1fi 

to file additional plea generally, when granted, u». 
to quash, forcible entry and detainer, 1214. 
certiorari, 397. 

writ of possession in ejectment, 2<S. o 
attachment cannot be based on mistake in "otice, uo». 
mav be made on "special appearance, «54U. 
to set aside, default, entered on mistaken appearance, o-J. 
order of court. 779. 
continuance. 794. 
default, affidavit tc support. 802. 

when to be made, 802. 0 -c 
verdict, imfst show cause and be made at same to t m 
judgment, must show cause and be made at same turn, 
by confession, where and by whom made, 9J.». 
confessed, affidavit to support, 999. 
affidavit to support, 1007. v 
entered on verdict, general rule, 100 1. 
award, when to be made, 1195. 
to show cause, defense to, 775. 
to strike bill of exceptions from files, 1026. 
to strike from files, brief in upper court, 10 < 3. 
to strike plea from files, what may be shown on, ii*. noit. 
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UOTIOKS-Continued. 

to strike plea from files, when to be made, 899 

nature of. 900. 
to strike out evidence entire, effect of, 901. 
to strike testimony before referee, 1200, note, 
to vacate appeal, from justice's court, when to be made, 422. 

MORTGAGOR: 

may maintain ejectment, when, 261, note. 

MUNICIPAL CORPORATIONS: 
how to be sued on contracts, 33. 
negligence of, action on case for, 228. 
may maintain. garnishment, 361. 
may not be held as garnishees, 362. 
service of process upon, 443. 

declaration in case for negligence of (Forms Nos. 225-230), 600 
no costs awarded against, 1010. 
mandamus will lie to, when, 1103. 
onlcer of, to answer mandamus individually, 1107. 
see "Corporation." 



N. 

NAKED PROMISE: 

promise to pay another's debt, is not, when, 72. 
see "Assumpsit." 

NAME: 

purpose of, 13, 

effect of wrong christian name, 13. 
christian, use of alone in summons, 434. 

see "Christian Name, "Misnomer" and "Parties." 

NAME OF PLAINTIFF: 

when a corporation or society, 13. 
changed on scire facias, by amendment, 1103, note, 
see "Parties" and "Plaintiff *" 

NAME OF DEFENDANT: 

variance in proof of, what is not, 819, note, 
see "Defendants" and "Parties." 

NAMES OF PARTIES: 
to actions, 12. 

must be in commencement of declaration. 495. 

must be stated in body of declaration, 517. 

in declarations, not in issue unless denied, 499. 

public officers, etc., 499. 
variance in. as proved, 819. note, 
in mandainm proceedings, 1102, note, 
to proceedings by quo warranto, 1128. 
see "Parties." 

NAMING: 

of formal parts in declaration, 4SS. 
see "Parties." 
117 
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NAEKATIVE TESTIMONY: 
permitted to be given, 843. 

see "Evidence" and "Proof. 

^ow^ew^nt to sne, 24, note. 

tl011 see "Parties" and "Plaintiffs." 

NATURE: 

of action of account, 99. 
of assumpsit, 54. 
of attachment, 291. 
of covenant, 95. 
of debt, 88. 
of ejectment, 238. 
of replevin, 155. 
of trespass, 113. 
of trespass on the case, 1«. 
of trover, 136. 
of arbitration and award, 1180. 
of bill of exceptions, 1021. 
of capias ad respondendum, 449. 

of mstewstor rent, note. 

of forcible entry and detainer, 1205. 

o f f sss^%^«™ acc r9Ti to ' 989 - 

of motion in arrest of judgment, 979. 

of reference, 1198. 

of set-off, 721. 

of special verdict, 952. 

of writ of certiorari, 39^. 

of mandamus, 1097. 

of prohibition, 1116. 

of quo warranto, 1124. 

o? habeas corpus, 1139. 

of scire facias, 1162. 

see "Actions" and "Forms. 

see "Amendments." 

NECESSARY AVERMENTS: 
in declaration, requisites of. 

NECESSARY FACTS: 

must be averred in declaration, 481. 

see "Declaration" and "Requisites. 
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NE EXEAT: 

writ of, circuit courts may issue, 9, 389. 
see "Writs." 

NEGATIVE AVERMENTS: 

when proper iu declaration, 487. 

see "Averments" and "Requisites." 

NEGLIGENCE: 
definition of, 220. 

of common carriers, what excuses, 61. 

when trespass will lie for, 117. 

action on the case for damages resulting from, 219 

in what it consists, 220. 

how determined in action for damages, 220. 

when a question of law or fact, 221. 

what is "slight" and what is "gross." 222. 

comparative, doctrine of, abrogated in this state, 223 

what degree will sustain actiou, 223. 

contributory, rule regarding, 224. 

of servant, action on case for damage caused by, 229. 

rule of, will not apply, when, 226. 
•causing death, action on case for, 227. 
proof of, in action against municipal corporation, 228. 
of servant, action on case for damage caused by, 229 
action on the case fof, injury by liquor, 230. 
to property, trespass on the case for, 231. 
— declaration for, averments necessary, 481. ^ 

against railroad companies, case (Forms Nos. 217-224), 599. 

against railroad company for injury to passenger (Form No, 
223), 599. 

against railway company for injury to person by collision 
(Form No. 224), 599. 
in case, against municipal corporations (Forms Nos. 225-800). 600. 

regarding sidewalk (Form No. 225), 600. 
in case, in kindling fire, declaration for (Form No. 232), 602. 
in case, regarding partition fence (No. 233), 602. 
in case, regarding animals (Forms Nos. 234-237). 603. 
for keeping ferocious dog (Form No. 234), 603. 
keeping dog accustomed to bite sheep, etc. (Form No. 235), 603. • 
for injury to plaintiff by defendant's bull (Form No. 236), 603. 
regarding boats and vessels (Forms Nos. 262-265), 613. 
regarding water course (Forms Nos. 267-270), 615. 
for obstructing highways (Farms Nos. 271-272), 616. 
averment of, in declarations against railroad companies (Form No. 

224), 599, note, 
of municipal corporation, action on the case for, 228. 
regarding water tower, liability for, 600, note, 
regarding use of cannon in streets, 600, note, 
in practice of profession, declaration in case for (Forms Nos. 258-255). 
610. 

of physician, declaration in case for (Form No. 253), 610. 
of attorney in examining title, declaration in case for (Form No. 254). 
610. 

in defending case, declaration in case for (Form No. 255), 610. 
of officer, declaration in case for (Forms Nos. 258-261), 612. 
of sheriff, for false return, declaration in case for (Farm No. 258), 612. 
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NE TS E regardSg mnevin bond, declaration in case for <Fom 

in inTeive levy, etc., declaration in case for (For. A. 

forKyW,^^ 

S3S2 & %ttS3£b" ^ ^ence- 
see "Declaration," "Damages" and Diligence. 

NEGLIGENT DRIVING: 597 
declaration for, in case (Forms 2?os. 

against plaintiff's carriage (Farm *o. o9<. 
see "Bailments" and "Trespass." 

NEGOTIABLE INSTRUMENTS: 
who may bring suits on, 13. 

SJ^^SSt^'-ES^tUm on (Fona So. i». 545, 
note. 

denial of execution of , 711. 
attorney's lien upon, for fees, 12 6. 
when court cannot order production of, 1-«J, n<u«- 
see "Notes" and "Bills of Exchange. 

NEW BAIL: . 

on surrender in capias cases, 468. 

see "Bond," "Bail" and "Surety." 

NE on appeal' from Justices' court, when may be filed, 414. 
see "Bond" and "Appeal." 

NEW PARTIES: 4 11R tioe 409. 

plaintiff, may be added on appeal from justice, w 
added by amendment, 741, note. M A mt > n ** » 

see "Parties," "Plaintiffs" and "Amendments. 

NEW PLEADINGS: 

admitted after amendment, i4b. 

see "Pleading" and "Amendment. 

NEW PROMISE: 

burden of proof regarding, 820. 

see "Evidence" and "Proof." 

NE ?mda R v\t for, on ground of absence or illness of counsel, 969. 
° n Irrwly'disX'fedeVidence. requisites of, 971. 
and arrest of judgment compared, 9.9. 
and venire facias de now, compared, yw. 
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NEW TRIAL. — Continued. 

within discretion of the court, when, 964, note. 

for tort, granted less seldom than for action on contract, 972, 973. 

grounds for, in action of trover, 153. 

where several defendants, 131, note, 
in ejectment, 277, note. 

what may be shown in bar of, 277, note, 
"second," 964, note, 
may be ordered by court of its own motion, when, 974. 
motion for, in ejectment, exceptions to rulings, 277, note, 
"filing points in writing," 964. 
when unnecessary, 964. 
may be withdrawn, 964. 
" when and how made (Form No. 364), 964. 
exception entered on overruling, 964. 
when to be made, 964. 
either party may make, 964. 
grounds for, enumerated, 965. 
for want of proper jury, 966.. 
that juror is a non-resident, is not, 966. 
misbehavior of prevailing party, 967. 
surprise is, when, 967. 
improper remarks of counsel are, when, 967. 
misconduct of the jury, 968. 
absence of party, or counsel, or witness, 969. 
surprise, 970. 

newly-discovered evidence, 971. 

that lost instrument sued on has been found, etc., 971, note. 

excess! veness of damages, 972. 

smallness of damages, 973. 

misconduct of court In, etc., 974. 

that verdict is against the law or the evidence, 975. 

that witness may be impeached, when, 975, note. 

hearing of, ruling, exception, 976. 
exceptions to ruling on hearing of, 976. 
overruling, may be assigned for error, when, 976. 
abandonment of, 976, note, 
amendment after overruling, 976, note, 
duty of court on hearing, 976. 

presumption as to grounds on which granted, 976, note, 
hearing of, costs on. 977. 
number granted, 978. 

waiver of by motion in arrest of judgment, 979, note. 

refusal to grant is a final judgment, when, 1013, note. 

rulings on, no part of record unless by bill of exceptions, 1023. 
not granted for disqualification of juror, 806, note, 
obtained by motion for venire facia* de novo, 962. 

for re-pleader, 963. 
variance between pleading and proof, ground for, 819. 
waiver of ground for, 972. 
see "Motions." 

NEWLY DISCOVERED EVIDENCE: 
ground for new trial, when, 971. 

see "Evidence" and "New Trial." 

NEWSPAPER: 

libel published in, declaration for (Xo. 280), 618. 
see "Libel" and "Publication." 
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how appointed, 2d. 25 
for comineucement ^. i 

"NIL DEBET:'* 

definition of, «8 y ; . debt 6 93. 
plea of, general issue in aeDt, o 

see "Pleas." 

NIL 3U ^S ^ere p!ea states no defense, 716, note. 

see "Judgment.' , 
NISI ORPBH: Ruifi Nisi „ 

32S2SB act,on S for tort, «. 

Damages." 
NOMINAL PLAINTIFF: 

* ^ ^— £ ana "Assents, 

"NON-ASSUMPSIT:" 

Mn r— » ana "Pleas, 

N lSVre P rVln, wnat may be snown under, 69T. 
la replevin, 156. 

see -Replevin" and "Pleas. 

NON CTJLPABILIS: 
definition of, 689. 
see "Pleas." 

NON COMPOS MENTIS: 
see "Insanity." 

m \£vSS?:£°^ p« - — - — - 

(No. 8W> 710. 
see "Pleas." 
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NON DETINET: 
definition of, 689. 

plea of in replevin, what may be shown under, 697. 
see "Replevin" and "Pleas." 

NON EST FACTUM: 
definition of, 689. 

plea of, not proper in assumpsit on interest coupons, 692 note 
what may be shown under, in debt, 693. 
in covenant, what may be shown under (Form No. 311), 694, 
see "Plea of." 

NON JOINDER: 

of parties, plaintiff in actions for torts, how taken advantage of 27 
ot defendants, in action on contract, how availed of 34 ' 
of parties, plea in abatement for, 664. 

cannot be pleaded in action for tort, 237. 
form of plea in abatement (No. 301), 674. 
see "Joinder" and "Parties." 

NON OBSTANTE VEREDICTO: 

judgment, motion for, general rule, 984. 
motion for, when must be made, 985. 

NON-RESIDENCE: 

as grounds for attachment, 306. 

see "Attachment" and "Grounds." 

NON-RESIDENT LAWYERS: 
courtesy extended to, 1232, note. 

NON-RESIDENT PLAINTIFF: 

to give security for costs, when, 430, 431. 
bond for costs on writ of error, 1051, note, 
must give security for costs in distress for rent, 122a 
see "Plaintiffs" "and "Security for Costs," 

NON-RESIDENT DEFENDANTS: 
effect on commencement of suit, 429. 

see "Service" and "Scire Facias." 

NON-RESIDENTS: 

notice to, in replevin, 176. 
liable in attachment, when, 294. 
as garnishees, 362. 

in garnishment, exemption rights of, 387. 
notice to, in distress for rent, 1225. 

see "Parties," "Attachment" and "Residence." 
NON-SUIT: 

wrong name of plaintiffs, ground for, 19. 
of defendants, in actions for tort, 131. 
in replevin, 178. 

voluntary and involuntary, 798. 

when to plaintiff's advantage, to take, 923. 
may be submitted to, on motion to set aside judgment entered on 

confession, 999. 
judgment of, when defendant entitled to, 798. 
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^Siro^nd of mister, 27. 
fnv vnriance in declaration, 48*. 
^ Sffirt. when plaintiff in defanlt, ,5, 
how defeated by Plaintiff, 923. 

*„t a Staedlth^ default not set aside, 802. note, 
became 'of improper opening ^eme^t, 8"- 
for want of evidence, when propei, 91 J. 
see "Judgments." 

N °Iet*ns on, who to bring, 20, 83. 
debt may be maintained 8». 
plea of usury to (Form Ao. 33.), <10, note. 

assignmeuMefendants in ease of 35. 

denial of, plea must be verified, ,11. 
SSSS&S'SS? —lon'of Judgment 896. note. 
co^Tm^ 996, note. 

pron^sso^? plaintiffs in action on 13. 
trover will lie for conversion of, 1«; n 

note. 

^^^f^^SA instruments" and 
"Promissory Notes." 

NOTES AND BILLS: 
assumpsit upon, 83. 

see "Negotiable Instruments. 

- Change .0. **. 

<lefinition 5 of U a''«sed in ejectment law, 285, note. 

W^to accompany plea of genera, issue 
5U Siu^-ith Plea of general Issue reared by statute, when, 
general issue or special plea, in — * «~ 

in' debt, when required, 703. 

in account, when required, .05- 

in trover, when required <0<. 
in replevin, when required, 708. 

in ejectment, when required. «09- y sm 710. 

SS ^^t^Sttauraw-^ 00. 3,0, 1* 
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NOTICE — Continued. 



form of averment of partnership of plaintiff (No. 330), 710 
?q« averment of want or failure of consideration (No. 
ool), 710. 

form of averment of gambling debt (No. 332), 710. 
form of averment of infancy of defendant (No. 333) 710 
form of averment of increased risk (No. 334), 710. ' 
form of averment of notice of estoppel (No. 335), 710 
form of averment of fraud (No. 336). 710. 
form of averment of usury (No. 337), 710. 
form of averment of plenc administravit (No. 338)', 710 
form of averment in debt on indemnity bond (No. 339), 710 
form of averment of Nul tiel record (No. 340), 710. 
for of averment of non damnificatus (No. 3J f l), 710 
form of denial of false warranty (No. 342), 710. 
form of averment of conditions performed (No. 343), 710. 
form of averment of duress (No. 344), 710. 
form of averment of self defense (No. 345), 710. 
form of averment of defending another (No. SAG), 710 
form of denial of libel (No. 347), 710. 
form of averment of justification of libel (No. 348), 710. 
form of averment that accusation is true (No. 349), 710. 
form of averment of diligence by common carrier (No. 350), 
710. 

not both to be filed in same case, 710, note. 

to be filed with general issue, may state several defenses, 714 
judicial, will be taken of what facts, S23. 

things generally known need no proof, 823. 
mailing of, when attachment writ not personallv served, 338. 
mistake in, in attachment, how taken advantage of, 338. 
of appearance on writ of error, 1055. 

of default in filing abstract of evidence in upper court, 1070, note, 
of hearing, before auditors in action of account, 106. 

on review by certiorari, 1049. 

before referee, 1199. 
-of motion, for judgment in capias cases, 472. 

to dismiss appeal not required, 421. 

when required, 773. 

affidavit of service of (Form No. 357), 773. 
form of (No. 357). 773. 

no part of record unless by bill of exceptions. 1023, note, 
of petition for mandamus required in supreme court, 1108. 
of recoupment, general rules regarding, 729. 

or plea (Form No. 354), 732. 
of rehearing in upper court, filing. 1087. 
retraction of libel. 19G. 
•of set off. general rules. 721. 
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NOTICE -Continued. / 
of set off. not compulsory, 7 723. 
. rules regarding, <26. 
(Form. No. 353), 726 
dismissal of suit aftei, 72 <. 

of viciousness, when required, 43. 

of animal, effect of, J- 4 ; courtj 6 28, note. 

to non-residents in replevin ,1(6. 

to S3££ ,n case for ne g lect o f (Fon» .Vo. »«. 

to prodnee documents (Pom Wo 363 )^64. 

Tor evldnece, when not required, 862. 
t0 error, 105T. 

*%£^^»2^J3** - « entry an* 
detainer, 12X0. 

" NO pTea G o U f : in foible entry and detainer, raises what issue, 1214. 
gee "Pleas." 

NOVATION: 

what is, 35. 
«NO W(RONG WITHOUT A REMEDY:" 

maxim of the law, 183. 

NUDUM PACTUM: 

see "Naked Promise." 

NUISANCE: 

who liable for, 45. 

action on the case for, 231, 

declaration for in case (Form No. 231), 601. 

NUL TIEL CORPORATION : 
plea in abatement, 658. 
(Form No. 307), 674. 
see "Pleas." 

NUL TIEL RECORD: 

p rrof?in°deot n what may be shown under, 693. 

in scire facias, a good defense, lin. , Q) n0 no te. 

not a good plea to action on appeal bond ^ igsuer 

form of averment of, in special plea or notice 
(No. 3J,0), 710. 
see "Pleas." 



NUNC PRO TUNC: 

entry* of judgment, 1001. 
see "Judgments.' 
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NUMBER: 

averment of, in declaration in action for tort, 583. 
variance in proof of, 819, note, 
of jurors, 804. 

see "Declaration," "Averments" and "Requisites." 



o. 

OATH: 

any form of, may be basis of perjury, 838. 
administering, disability of counsel from, 1262. 
administration of, may be compelled by mandamus, 1099, note, 
commitment for refusal to take, in action of account, 107. 
form of, to arbitrators, 1187. 

for admission to practice law (No. 403), 1240. 

for admission to practice law in United States Supreme Court 
(No. J t 0J f ), 1244. 

omission of signature of officer administering, avoids affidavit, 171, 
note. 

not to be administered by attorneys, when, 673. 

of witnesses, or affirmation (Forms Nos. 861-362), 838. 

OATH OF WITNESS: 

form of (No. 361). 838. 
on arbitration, 1188. 
to auditors, in action of account, 105. 
to be administered by auditors in action of account, 107. 
to Chinaman, how administered, 838. 
to Jew, how administered, 838, note, 
to Turk, how administered, 838. 
who may administer, 550, note. 

OBEDIENCE: 

to writ of habeas corpus enforced by attachment, penalty, 1150, note^ 

OBJECT OF PLEADING: 
statement, 475. 

see "Pleading" and "Declaration." 

"OBJECTION:" 
definition of, 894. 

and exception to evidence, purpose of, 894. 

the objection, rule governing, 895. 
that suit begun in wrong county, cannot be raised after default, 429^ 
to affidavit in replevin, when to be urged, 171. 
to argument of counsel, when to be raised, 1256. 
to evidence, when exception to be taken, 844. 

generally. 894. 

waiver of, 895. 

must be specific, 895. 

rule governing, 895. 

ruling of court on, 896. 

the exception, 897. 

and exception, to correct improper finding of court, 960. 

to instructions, must be preserved by exceptions and bill of excep- 
tions. 941. * 

to leading question, when and how to urge, 842. 

to motion in upper court, must be in writing, 1095. 
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foMaclfof^otlce of petition for In supreme court, 

.UenTb'e made for irregularity in filing abstract. 1070. 
see "Exception." 

see "Lights" and "Ancient Lights. 

^ffionV^^^ 

see "Negligence," "Trespass," and "Highways. 

OCCUPATION AND USE: 

declaration in common counts for {XII), olO. 
see "Use and Occupation." 

OFFER OF PROOF: ., flU 

when and how to be made, generally, 814. 
see "Proof" and "Evidence." 

° F malconduct in, what is by attorney, 1246. 

^S^qSflonefl. by auo warranto, 1125. 
see "Officer" and "Trespass." 

° F ™ion R a S gainst for wrongful act survive* 29. 
deputy, may serve summons, when, 4<*>. 

return of summons by, 445. 
dutv of, taking bond in replevin, 1.3. 

to return replevin bond with writ, 1»4. 
to make inventory in replevin, 175. 

in service of summons, 43b. i-ioi 
executive! cannot be restrained by writ of prohibition, 1121. 
judicial, liable in. trespass, when, 130. 
justification of, under writ of replevin, 163, note. 
liab e in trover for goods taken under {WW^en, 143. 
liability of, for excessive levy in attachment, 322. 

in regard to bail bond, 457. 
may maintain action, of trespass, when, 11*. 

of replevin, when, 156. 
may summon aid to execute writ, when, ^is. 
public, commencement of declaration in case of, 499. 
negligence of, case (Forms Xos. 2o8-2C>t), 61- 
of common carriers, liability for trespass of, Ho. 
of county, mandamus will lie to, when, 11<JL n03 
of municipal corporation, mandamus will lie to, v>hen. nua. 
of schools, mandamus will lie to, whenjliuu. 
of state, mandamus will lie to, when, 1100. 
of township, mandamus will lie to, when, Jio-. „ 
power of, in serving writs, limited to jurisdiction. 438. 

in serving process, 439. 
public, may not be held as garnishees, dw. 
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OFFICEBS-Continued. 

replevin against, for unlawful seizure under process, 163. 
nglits of, in capias cases, 457, note. 

signature of, administering oath necessary to affidavit, 171, note 
suit for use of, on replevin bond, 180. 
when may sue in his own name, 16. 
when writ protects, 163. 
see "Sheriff." 

OFFICERS' FEES: 

for caring for attached property, 335. 
presumed to be paid by party requiring him, 1012. 
see "Fees" and "Expenses." 

OFFICER'S POSSESSION: 

in attachment of joint debtors and partner's interest, 296. 
see "Custody" and "Possession." 

OFFICIAL BOND: 
debt will lie upon, 92. 

see "Bonds" and "Debt." 

OFFICIAL CAPACITY: 

want of, form of plea (No. 320), 710. 
see "Pleas." 

OFFICIAL CHARACTER: 

statement of, in commencement of declaration, 498. 
how stated in declaration (Form No. 152), 567, note. 

see "Averments," Declaration," and "Representative Char- 
acter." 

OFF-SET: 

in trial of suggestion of damages in ejectment, 284. 
in attachment, 344. 

should be claimed by garnishee in answer, 370. 
cannot be made of unliquidated damages, 370. 
in distress for rent, 1227. 
see "Set-off." 

OMISSIONS: 

in bill of exceptions cannot be supplied by the pleadings. 1027, note, 
of signature of officer administering oath, avoids affidavit, 171,. 
note. 

of words "before me" avoids affidavit, 171, note, 
to join in error, effect, 1066. 
see "Amendments." 



"OPEN AND CLOSE:" 

see "Opening Statement." 

OPENING THE CASE: 
when in order, S10. 

OPENING COURT: 

and calling calendar, 788. 

see "Courts" and "Calendar." 
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OPENING STATEMENT: 
who entitled to, 811. 
of plaintiff, 811. 
of defendant, 812. 
waiver of right to, 812. 
how reviewed, 813. 

see also "Argument of Counsel. 

OPINION OF JUSTICE BREEZE: 
regarding juries, 970. 

OPPRESSIVE GARNISHMENT: 
statute concerning, 387. 

see also "Malicious Attachment. 

° R tf L eou K ns'™^t permitted in upper court ou mot.ou for reheard 
1077 

in upper court, time allowed for, 1078. 
on rehearing in upper court, 1094. 

ORAL CONTRACT: 
how proved, 870. 

see "Proof" and "Evidence." 

ORAL EVIDENCE: 

to explain written instrument, 868. 

to contradict written instrument, rule, bby. 

see "Evidence" and "Secondary Evidence. 

ORAL SLANDERS: 

number and classification of, 18o. 

° R ?nfury^o, trespass will lie for, 125. 

see "Trespass" and "Injury." 

ORDER: 

for continuance, how reversed, <94. 

not set aside without notice to adversary, <98. 
form of, of reference {No. 391), JIJJ- . 
interlocutory, cannot be reviewed, 1013, note. . 
• reviewed only by aid of bill of exceptions, 1023. 

cannot be assigned for error, 1062. 
not granted in vacation without notice, 9,] oote. 
of argument of counsel, rule regarding, 909. 

of court, for amendment must be P^^J** : f exceptions, 1023. 

on motion, etc., reviewed only by aid of bill of excepuu 
of pleading, 652. 

of presenting evidence, generally, 814. 

of proof, general rule regarding, 814, oio. 

on motions, how impeached or reviewed, 7<y. 

no part of record unless ^ bUl of exceptions^l023. 
remanding cause for retrial, when to be filed, : 1085. 
to show cause in proceedings to disbar attorneys, 1249. 
see "Continuance." 

ORDER AND TIME: 
of pleading, 476. 
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ORDINANCE: 

action on, debt proper from, when, 89. 
declaration upon, averments necessary, 481. 
how proven, 855. 

prescribing a duty, non performance of is negligence, 220. 
violation of, action of debt will lie for, 93. 

ORIGIN: 

of arbitration and award, 1180. 
of action of attachment, 291. 
of bill of exceptions, 1021. 
of writ, of habeas corpus, 1139. 
of quo warranto, 1124. 
of scire facias, 1162. 
of special verdict, 952. 
see "Nature." 

ORIGIN AND NATURE: 
of courts, 1. 

see "Nature" and "Courts." 

"ORIGINAL ATTACHMENT:" 
what is, 350. 

see "Attachment." 

ORIGINAL JURISDICTION: 
what is, 5. 
of circuit courts, 9. 
in supreme court, in what cases, 7. 
see "Jurisdiction." 

-ORIGINAL WRITS: 

powers of circuit and other courts to issue, 389. 
see "Writs." 

•OUSTER: 

when a trespass, 123. 
in quo warranto, 1136. 

or dispossession in ejectment need not be shown, 260. 
see "Ejectment" and "Distress for Rent." 

•OUTSTANDING TITLE: 

as defense to ejectment, 272. 

see "Ejectment" and "Title." 

•OUTER DOOR: 

officer may break in executing writ, 175. 

see "Service." "Sheriff," and "Officer." 

OVERFLOW OF MEADOWS: 

declaration in case for (Form No. 269), 615. 
see "Trespass to Land." 

•OVERFLOW OF WATER: 

action on the case for damages occasioned by, 231. 
see "Trespass to Land." 
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OVERRULING A DEMURRER: 
form of judgment, 993, note, 
see "Demurrer." 

° W may*De guilty of trespass, when, 123. 
of animals, duty to keep inclosed, 12<. 
see "Trespass." 

OWNERSHIP: 

as affecting action of trover, 139. 
will not sustain replevin, when, lob. 
see "Defense" and "Trover." 

OYER: , , nM 

of the writ cannot be craved, 6(51. 

see "Copy of Instrument Sued on. 



PANEL: 

see "Jury." 

PAPERS: R 
attorney's Hen upon for fees, 127b. 
notice to produce for evidence, when required, 861. 

when not required, 862. „+^h v t n make 12T6, note. 

KSSW ^tSrr - W ne S ,ef 

(Form jVo. 27/,), 617. 
when court cannot order, 1276, note, 
trover will lie for conversion of, 14d. 
. see "Documents." 

PARENT: oc 
when to sue for child's wages, 16. 
when to sue for damages resulting to child, 26. 
when may sue to injury to child, 31. 
the natural guardian of a child, 39. 
when liable for child's tort, 115. 

may maintain action for seduction of child, ^14. , <Miuors » 
see "Children," "Next Friend," "Guardian" and Minois. 

PAROL CONTRACT: 

may bo made by corporation, SO. 

see "Contracts" and "Written Contracts. 

PART PAYMENT: 

should be admitted in declaration, 523. 
see "Declaration" and Set Off." 

PART PERFORMANCE: 

should be admitted in declaration, 523. 

see "Declaration" and "Set Off." 

PARTIAL CONTRACT: 

pleading and proof in assumpsit, on, 60. 

see "Assumpsit" and "Quantum Meruit." 
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FAILURE OF CONSIDERATION • 
Plea of when and how interposed (Form No 331), 710 note 
see "Consideration." 

PARTICULARS: 

see "Bill of Particulars." 

PARTIES TO ACTION- 
names of, 12. 

on ol l ?f et,i, f hy quo warranto, 1128. 
on contracts under seal, 59. 

must be stated in body of declaration ^17 

on "s^ mu8 proceedi -^ 51< - 

partners as (Form No. 112) 545 no tf> 
non-joinder of, cannot be pleaded in acUon for tort 237 
plea in abatement for 664 m toit, Z6i. 

^S^f °h plea in abatement for, 662 

misjoinder of, plea in abatement for, 663 

in garnishment generally, 359. 

necessary to garnishment, 361- 

effect of death of, in certiorari, 407 

must be named in commencement of declaration 4<^ 

^SSSedl 4 W 99 iCh SUeS ° r iS SU6d ' Sss especially 

addeTb^e^ ^ ^ ^ ^ 

m interest, privilege of, may testify when, 825 

may not testify, when. 826. 
misconduct of, ground for new trial, 967. 
absence of, ground for new trial, when, 969 
judgment, defendant, scire facias to make, 1165 

^^a^^^" 1 ^ 9 " PartieS Plaintiff '" "Defendants" 

PARTIES DEFENDANT: 

lD Tn ^L° n co . ntra ? t ' as between original parties, 33. 

in cases of assignment, 33. 

who to join and sever, 34. 

where interest assigned, 35. 

when contractor dies, 36. 

where assigned for benefit of creditors, 37. 

where female contractor marries, 38 

in case of infancy. 39. 
. in case of insanity, idiocy, etc., 40. 
m action on the case for negligence, causing death, 227. 
for injury caused by liquor, 230. 

for waste, 234. 

DEFENDANT: 

in action of ejectment, generally, 264. 

when premises unoccupied, 265. 

effect of death of, 267. 
to action on note, 83. 

assigned, 35. 
in actions for torts, as between original parties, 41. 

m case of death, 42. 

by acts of animals, 43. 
118 



Digitized by Google 



1866 index. 

CTherefcrence.areto sections: Vol. !•» 55 1-787; Vol. II., 5$ 788-1ZT6.] 

DE ^tforfo r ^rwto to join or omit, «. 
where interest assigned, 45. 
when wrongdoer dies, 46. 
where wrongdoer marries, 4.. 
in case of infant wrongdoer, 48. 
in trespass, joint or several, 131. 
must be named in declaration, 483. 
how named in action for debt, 552. 
names of in mandamus Proceedings, 1102, note. 
mandamus, the respondent, 11™. 
n7w, in mandamus not ^*?^ 0 1112 ' 
on review, "defendant in error, 1040. 
on writ of error, 1057. 
to proceedings by quo warm^ 1128. 
in forcible entry and detainer, 1<!09. 
see "Defendants." 

PABTIES PLAINTIFF: 
in action of account, 100. 
to action on case for "Crim. Con., 216. 

fW ffSS^eSS bTuquor 2 :^. 
in a f cTioron%o^act as between the original parties, 13. 
the name of one for use, 14. 
cannot be party defendant, Id. 
when agent or officer may sue, i«- 7 
when a subscription list is circulated, li. 
when trustees may be, li. 
effect of wrong name, 18. 
when to be joint or several, 19. 
when co-partners to be, 19. 
when interest assigned, ^0. 
when obligee dies, 21. 
effect of death upon, 21. 
when executors, etc., to be, 
■ when female contractor marries, 22. 
in case of infants, 23. 
in case of insolvency, 24. 
in cases of assignment. 24. 
in case of receivers, 24. 
in case of insauity or idiocy, to. 
in action of ejectment, 2G1. 

in action on note, 83. 
in action for rent, r,7o, note, 
in actions for torts, generally, -0. 
who to join or sever, 2<. 
when interest assigned, 28. 
when a party dies, 29. 
in case of marriage, 30. 
in case of infancy, 31. 
in case of insanity, 32. 
children may be, 115. 
joinder of, 131. 
to wife, 590, note. 
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PARTIES PL A INTIFF— Continued 

™ n of trespass for injury to personal property, 117. 
disability of, plea in abatement for, 657 
must pe named in declaration, 483. 
names of, in mandamus proceedings, 1102 note 
new, may be added on appeal from justice, 409 ' 
on review, "plaintifl in error;" 1040. 
to forcible entry and detainer, 1208. 
to proceeding in quo warranto, 1126-1128. 
see "Plaintiffs." 

PARTITION FENCE: 

declaration in case for negligence regarding (Form No. 233), 602. 
see "Fence." 

PARTNER: 

cannot sue co-partner, 15. 

dormant or secret, need not be named as plaintiffs 19 

a^!l? Ct i bet ^ reen '^ hen may be enforced by suit at law," 19, note. 

as defendant in action on contract, 33, 34. 

actions between, when "account" will lie, 99 100 

may have action of account or bill in chancery, lio' 

declaration against, in account by partner (Form No 182) 581 

may sue another in trover when, 143. • 

action of trover by and against, 146, 161. 

action of replevin by and against, 161. 

interest of attachable, when, 296. 

as a garnishee, 362. 

how process served upon, 440. 

as party to action on note (Form No. 112), 545, note 

may not testify, when, 827. 

*°^165 Ved With process made P arties to Judgment by scire facias, 
surviving, when may sue in firm name, 19, note. 

as defendant in action on contract, 36. 

commencement of suit by declaration, 498. 
ratification of arbitration by, 1181, note. 

see "Partnership" and "Tenants in Common." 

PARTNERSHIP: 

suits regarding, when to be brought, 15. 

in what name to sue dormant or secret, 19. 

how to be named as defendant in actions on contract, 33 

how process served upon, 440. 

property, attachment of, 296. 

garnishment in case of, 362. 

questioned by plea in abatement, 663. 

admitted by plea of general issue, 692. 

form of averment of partnership of plaintiff in special plea or 

notice with general issue (No. 330), 710. 
liability on written instrument sued on, 711. 

PASTOR: 

when may recover for services, 77. 
see "Minister" or "Priest." 

PASTURAGE: 

declaration on common counts for (XT), 510. 
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PASS BOOKS: 

as evidence, 853, note. 

see "Evidence," "Proof." 

PASSENGERS, CARRIERS OF: 

liability in trespass, J^;. ™- , Fon) . Vo 2 2S), 599, note. 

Nos. 223-22H), 599. 

see "Common Carriers" and "Railroads. 

PA mal E maintain action of trespass, when, 117. 
see also "Bailees." 



PAYEE: 



see "Bills of Exchange" and "Promissory Note." 



PAYING MONEY INTO COURT: 
by defendant, 625. 

see "Defenses." 

PA Tn M p E art T should he admitted in declaration, 523. 
may he shown under general issue, 692. 
of demand, stay of proceedings by, 627. 

Key Vm 6 « ^ "~ 

by S^t^&Al of in special plea, or notice with gen- 
eral issue (A 7 o. 322), 710. nnv ment (Form No. 322), 710, 
partial,, may be shown under plea of payment Ktoim 

plea of, in distress for rent, 127 <. 

in scire facias, a good defense, 11<<. 

effect of guaranty, 89. 

see "Plea" and "Set-off." 

PECUNIARY CIRCUMSTANCES: 
proof of in trespass, llo. 
proof of, in action for breach of promise, 218. 
see "Proof" and "Evidence." 

PENAL BONDS: 

debt will lie upon, 93. 

see "Bond for Penalty." 

PENALTY : 

action for, form of, to recover, 85. 
assumpsit will lie to collect, when, 8i. 
when case, the proper form. 18^. 
"debt " the proper form, 89, 93. nn *~-t 

or forfeiture, declaration on, statutory (Form >o. 161), 571. 
. for cutting trees, 124. 
for injury to orchard, 125. 



Digitized by Google 



INDEX. 18Q9 

[The references are to sections: Vol. I., 69 1-787; Vol. H M §§ 788-1376 ] 
PENALTY— Conformed. 

for injury to garden, yard, or field, 126. 
for false imprisonment, 209, note, 
for enticing away servant, 215. 

for transferring claim of wages for garnishment, 388 

for removing prisoner to avoid habeas corpus, 1141, note 

for refusing copy of mittimus on habeas corpus, 1143, note 

for judge in refusing a writ of habeas corpus, 1145 

fZ T Si01 L 0f wItness t0 Sive recognizance in habeas corpus, 1154 

for re-arresting a person discharged on habeas corpus, 1159 

for avoiding habeas corpus, 1160. 

on writ of habeas corpus, how recovered, 1161. 

see "Forfeiture," "Actions," "Debt" and "Forms." 

PENDENTE LITE: 

effect of marriage, 22, note, 
see "Suit Pending." 

PENDENCY OF WRIT OF ERROR: 

pleaded in abatement, when operates as a supersedeas, 665. 
PENDING SUIT: • 

plea in abatement for (Form Xo. 804), 674. 

ground for continuance, 791. 
see "Suit Pending." 

PEREMPTORY CHALLENGE: 
rule relating to, 806. 

see "Challenge" and "Jury." 

PEREMPTORY WRIT: 

of mandamus, former practice, 1110. 
judgment, costs, 1111. 

PERFORMANCE: 

averment of, in declaration, 518. 

in part, should be admitted in declaration, 523. 

or readiness to perform averment of, in declaration, in debt, 559. 

pleaded specially in covenant, 704. 

plea of (Form No. 343), 710. 

of covenants, plea of. when to be interposed, what it admits (Form 

No. 841), 710, note, 
of conditions, when, on property subject to lien in garnishment. 

381. 

PERISHABLE PROPERTY: 

in attachment, disposition of, 336. 

deposit of proceeds, 336. 
disposition of, in distress for rent, 1230. 
power of counsel to dispose of, 1268, note. 

PERJURY: 

accusation of, is slander, 191. 

accusation of, slander, declaration in case for (Form No. 284), 619. 
may be made on any form of oath, 838. 

PERMISSION: 

to amend, on judgment on demurrer, 640. 

to plead over, after judgment on demurrer, 640. 

in written instrument, how rebutted, 868. 
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PERSONAL ACTIONS: 

r^hmeA to certain extent, 293. 

see "Actions." 

"C^nEStf^ * attaint, 292. 

see "Chattels." 

Ts defendants in action on contracts, 33. 
when liable for torts, 46. 
may maintain action of account 100. 
cannot distrain for rent, when, 12,20. 
see "Executors," etc. 

PERSON: 

inspection of, in court, 89.4. 

see "View" and "Proof." 

for certiorari, to Justice (No 10) , 397. 
for mandamus, what it must contain, 1108. 

must be verified. 1108. 

notice of, required in supreme court, 1108. 

construed like a declaration, 1108. 

amendment of, 1110. 
for Tmbaes corpus, generally, H 4 ^- 1143 
form of, for writ of habeas corpus (No. 37j), ll«. 
foTwrit of Aobe« corpus od teatifUsandum (No. 315), 114*. 
Tor certiorari, form of (A T o. 371), 1047. 
for re-hearing in upper court, 1080. 
who may make, 1086. 

reply to, 1092. 

PETITIONER: 

plaintiff in mandamus, 110b. 
see "Plaintiff." 

PHOTOGRAPHS: 
as evidence, 853. 

see "Proof" and "Evidence." 

^gWe of, declaration in case for ^^™i** m 
services of, declaration in common counts for (XVIII), 510. 
as a witness, rule regarding, 830. 

see "Doctors," "Agent" and "Servant. 
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PLACE: 

as affecting recovery on contract, 60. 
or location, must be averred in declaration, 125, 485. 
and time, averment of in declaration, when sufficient, 485, note, 
averment of in declaration, 518. 
necessity for, 526, note. 



PLACING CAUSE ON CALENDAR: 
out of its order, 797. 

see "Calendar." 

PLACING CASE ON DOCKET: 
in upper court for review, 1061. 



PLACITA: 

cannot be added to record by bill of exceptions, 1023- 
necessary to transcript of record, 1058, note. 

PLAINTIFF: 

which party is, 12. 

who to be, generally, 12. 

when trustees may be, 17. 

when guardians to be, 23. 

a partner cannot be, generally, 15. 

effect of wrong name, 18. 

when to be joint or several, 18. 

when co-partners to be, 19. 

when stockholders of corporation to be, 19. 

when to be joint, 19. 

when interest assigned, 20. 

when obligee dies, 21. 

when executors, etc., to be, 21. 

when female contractor marries, 22. 

in case of infants, 23. 

in case of insolvency, 24. 

in cases of assignment, 24. 

in case of receivers, 24. 

in case of insanity or idiocy, 25. 
in action of account, 100. 

in action on case for negligence, causing death, 227. 
for injury by intoxication, 230, 600, note, 
for waste, 234. 

in action on contract, as between the original parties, 13. 

in name of one for use, 14. 

cannot be party defendant, 15. 

when agent or officer may sue, 16. 

when a subscription list, 17. 
action on bonds, 13. 
in action of ejectment, 261. 
in action on land, 13. 
to action on note, 83. 
in action for rent, 575, note, 
in action of replevin, when chattels assigned, 28. 
in action for seduction. 214, 214, note, 
in action on specialties. 13. 
in actions for torts, generally, 26. 

who to join or sever, 27. 



see "Location." 



see "Review" and "Docket." 
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PLAINTIFF— Continued. , OQ 

in action for torts, when interest assigned, 28. 
when a party dies, 29. 
in case of marriage, 30. 
in case of infancy, 31. 
in case of insanity, 32. 
children may be, 115. 
Vjoinder of, 131. 

in^^l^r^esTass for injury to ^personal property, 117. 
becomes/ trespasser, when, 129. \ 
characWr of, admitted by plea of general issue < 892. 
claimA may be filed after plea, when, 712. note, 
death jot , effect of, 21. _ 
in/ejectment, effect of, 261. 
/ effect of, in suit, 266.^ 
plea in abatement for, 657. 

demurrer by, to plea in abatement, 6u. 

disability of, plea in abatement for, 6o«. 

iri ejectment, must recover on strength of his own title, 24 .. 
nn error, which party is, 12. 

V name of party to proceedings of review, 1040. 

executors, etc., as, 21. 

firm, member of, cannot be defendant, id. 

for injury to property, 26. 

♦'for use" on contract under seal, 59. 

to forcible entry and detainer, 1208. 

in garnishment, 361. 

infancy ol pfea^n* abatement for (Form No. 305), 674. 

joinder of, in action for torts, 27. 

joint liability of, questioned by plea In abatement, 663. 

judgment for, in replevin, 178. 

Judgment against, in replevin, 178. 

liability of, in regard to legal process, 129. 

in mandamus, the relator or petitioner, 110b. 

misjoinder of, when objection to be raised, 19. 

must be named in declaration, 483. 

name of, when a corporation or society, 16. 

when corporations "dc faofoes" sues, Id. 

in mandamus proceeding, 1102, note, 
nominal, in actions for use, 14. 

non-resident to give security for costs. ^ hen ' f ^J^ l \^(i 
must give security for costs on distress for rent, 1220. 

£jH?tto^^ of in declaration in action for tort 
584. 

to recover costs, when, 1009. 

to proceedings in quo tcarranto, 1120, ll^s. 

PLANS: 

as evidence, 853. 

see "Documents" and "Proof." 

PLEAS, ELEMENTS AND RULES: 

see "Pleas. Kinds of," "Pleas. Forms of" and Pleas 
Actions," following respectively. 

cSsslflca f ti<m and°definition, 651, 653, 665. 682, 683. 
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PLEAS, ELEMENTS AND RULES— Continued. 
dilatory, definition of, 651. 

general rules relating to, C53 to 064. 
to rhe action, definition and classification of, 651. 

see "Fleas in Bar." 
to the declaration, general issue, 685. 
to the merits, "general issue" defined, 683. 
"Special Plea" defined, 683. 
general rules governing, 682, 685. 
when to be interposed, 682. 
course to be pursued, 683. 

see "Pleas, Kinds of," below, 
character of, determined by commencement and conclusion, 667. 
conclusion of, importance of, rule, 701. 

verification of, necessary to denial of execution of instrument sued 
on, 711. 

verification of, by the record, when required, 701. 
how entitled, 6S7. 

need not be entitled of a term, 710, note, 
order in which to be interposed, 652. 
rule to Instanter, meaning of, 719. 
several may be filed in same cause, 714. 
new, after amendment of declaration, 746. 
default for want of, in abatement, 676. 
default for, when to be entered, 801, note, 
right to file without afildavit of merits, 712, note, 
affidavit of truth of, required when dilatory, 673. 
affidavit of merits to be filed with, 712. 
use of words "manner and form," 693. 
amendment of, when uncertain, 715. 
uncertainty in. cured by amendment, 715. 
bill of particulars, so considered, 641. 
demurrer to, general rules. 636, 737. 

of contravention (Form No. 340), 710, note. 

for inconsistency in, two or more, 714. 

judgment on, 737, note, 
replication to, 733. 

lost from files, effect of (Form No. 348), 710, note. 

rights of defendant, when, 718. 
burden of proof on, when affirmative, 820. 
striking from files, general rules, 716. 

when proper, 692. 

what not ground for, 633. 

for inconsistency in two or more, 714. 
withdrawal of, rules relating to, 717. 

PLEXS, KINDS OF: 

see "Pleas, Elements and Rules" above and "Pleas, Forms 
of" and "Pleas in Actions" following respectively, 
in abatement, how classified, 651. 
formal parts of, generally, 667. 
how entitled, 668. 
commencement of, form, 669. 
the body of, 670. 
conclusion of, 671. 
must be verified, 671. 
verification of, 18. 
required by statute, 673. 
in case of misnomer, 18. 
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tor misjoinder of defendants in actions ftn torts, 44. 

who cannot interpose in attacl jment 306 310 

ln ^rrtnard^f 8 \ d o^ -ceai, 313. 

for mistake in notice of attachment, 338. 

to dissolve attachment. 341. 

defendant sued in wrong county, 4^. 

to contradict return, 446. 

for variance in declaration. 487. 

a plea to the jurisdiction is, to what extent, 653. 

demurrer to, 635. 

always, general, 637. 

for misnomer of parties, 66^. 

order in which to be interposed, 656. 

and bar distinguished, 656. 

to the disability of the plaint iff, 65 . . 

to disability of the defendant, 659. 

nul tiel, corporation, 658. 

for misjoinder of parties, 66d. 
for nonjoinder of parties, 664. 
to question partnership of party to suit, 663. 
to Sn of process, suit pending, variance, etc., 66o. 
special motion substituted for, when, 665. 
suit prematurely brought, 
to question sheriffs return, 665, note, 
must show "better writ," 666. 
requirements of, summarized, 672. 
fo?m of, for non-joinder (No 301), ^674 

for misjoinder of defendants (No. 308), 674. 
for suit pending (No. SOJf), 674. 
of infancy of plaintiff (No. 305), 674. 
for infancy of defendant (No. 306), 674. 
nul tiel corporation (No. SOT), 674. 
for misnomer of defendants (No, 308), ,674. 
amendments of, not generally allowed, 671. 
ffiSE^taWZ?^ catnot be interposed except to 

attachment, 674, note, 
avering death, requirements of, 674, note, 
when to be filed, 675. 
default for want of, 676. 
estoppel may be alleged to, 677. 
traverse of, 677. 
may be demurred to, 677. 
replication to, conclusion of, 677. 

by plaintiff, 677. 
issue on, 679, 680. 
in replevin, what is, 680, note, 
judgment on, 681. 
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PLEAS, KINDS OF— Continued. 

in abatement, to part, in bar to part, and demurrer to part, of same- 
declaration, 714. 

in forcible entry and detainer, 1214. 
of arbitrament, form of (No. 320), 710. 
in bar, general rules governing, 682. 685 . 

when to be interposed, 682. 

"special plea," denned, 6S3. 

course to be pursued, 683. 

general issue, denned, 683. 

formal parts of, 686. 

commencement of, 688. 

demurrer to, 688. 

requisites of, 637. 

significance of "comes and defends, etc.," 68S. 
body of, 689. 

general issue, rules relating to, 690. 

conclusion of, 690. 
of confession and avoidance, in forcible entry and detainer, 1214. 
of covenants performed, when to be interposed, what it admits^ 

{Form No. 3J,1). 710, note, 
denying libel (Forjn No. 347), 710. 
of diligence, by common carrier (Form No. 350), 710. 
of duress (Form No. 3U), 710. 
of estoppel (Form No. 335), 710. 
of failure of consideration (Form No. 331), 710. 
of former recovery, form of (No. 321), 710. 
of fraud (Form No. 336), 710. 

of general issue, what may be shown under, in action on contract^ 

19. 

generally, 685. 
formal parts of, 686. 
commencement of, form, 688. 
body of pleas in bar, 689. 
raises question of fact, 690. 
waiver by, 691. 
admissions by, 691. 

effect of, by one of several defendants, 691. 

what it admits and denies, 691. 1 

what may be shown under, 69l/ 

in assumpsit, what may be shown under, 692. 

admits partnership, 692. 

with special pleas amounting to same, obnoxious on demurrer,. 

692. 

verification by one of several defendants, effect, 692. 
in debt, 693. 

when demurrable, 693. 
in covenant, what may be shown under, 694. 
in trespass, what may be shown under, 695. 
in action, for negligence, under statute, 695, note, 
in trover, what may be shown under, 696. 
in replevin, what may be shown under, 697., 
in case, what may be shown under, 698. 
notice with, equivalent to special plea, 699. 
when alone, not sufficient, 699. 
notice with, of special matter of defense, 700. 
notice of special defense, requisites of, 701. 
in ejectment, form of, 709, note, 
form entire (No. 316), 710. 
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PLEAS, KINDS OF— Continued. 

of general issue, form of notice of special defense, to accompany (No. 
317), 710. 

with notice, or special plea, form of averment of note given in 

satisfaction (No. 310), 710. 
form of averment of arbitration and award <.Yo. 320), 710. 
form of averment of former judgment (No. 321), 710. 
form of averment of payment for services (Xo. 322), 710. 
form of averment of payment in money (No. 322), 710. 
form* of averment of statute of frauds (Xo. 323), 710. 
form of averment of vltra vires corporation (No. 324), 710. 
form of averment of statute of limitation (No. 325), 710. 
form of averment of statute of limitation, to book account 

(No. 326), 710. 
form of averment of tender (No. 327), 710. 
form of averment of denial of part, tender of residue (No. 



. 328), 710. 

form of averment of want of capacity (No. 329), 710. 
form of averment of partnership of plaintiff (No. 330), 710. 
form of averment of want or failure of consideration (No. 
331), 710. 

form of averment of gambling debt (No. 332), 710. 

form of averment of infancy of defendant (Xo. 333), 710. 

form of averment of increased risk in policy of insurance 

(No. 334), 710. 
form of averment of notice of estoppel (No. 335), 710. 
form of averment of fraud (No. 336), 710. 
form of averment of usury (No. 337), 710. 
form of averment of plane administravit (No. S3S), 710. 
form of averment in debt on indemnity bond (No. 339), 710. 
form of averment of nul tiel record (No. 340), 710. 
form of averment of non damniflcatm (No. 34D, 710. 
form of denial of false warranty (No. 342), 710. 
form of averment of conditions performed (Xo. 343), 710. 
form of averment of self defense (No. 345), 710. 
form of averment of defending another (No. 346), 710. 
form of denial of libel (No. 347), 710. 
form of averment of justification of libel (No. 348), 710. 
form of averment of that accusation is true (No. 349). 710. 
form of averment of diligence by common carrier (No. 350), 



form of averment of duress (No. 344), 710. 
notice to be filed with, may state several defenses. 714. 
of infancy of defendant (Form No. 333), 710. 

judgment on, of payment by default for defendant [Form No. 322), 
710, note. 

to the jurisdiction, general rules relating to, 653. 

need not be verified, 653. 

need not show "better writ," 653. 

form of [Xo. 300), 654. 

when to be filed, 654. 

judgment on, 655. 

must show proper forum, 666. 
of justification, In action for slander, 191.' 

when, is an aggravation (Form No. 348), 710. note. 

of libel (Form No. 348), 710. 

in quo warranto, 1132. 

in forcible entry and detainer, 1214. 
•of mi7 debet, general issue in debt, what may be shown under, 693. 



710. 





INDEX. 



187T 



[The references are to sections: Vol. I., 1-787; Vol. II., 9§ 788-1276.] 

PLEAS, KINDS OF— Continued. 
of won ccpit, in replevin, 156. 

in replevin, what may be shown under, 697. 
of wow detinct, in replevin, what may be shown under, 697. 
of won damnificatus (not damaged) {Form No. 341), 710. 
non est factum, when proper in action on specialty, 19. 

not proper iu assumpsit on interest coupons; 092, note. 

what may be shown under, in debt, 693. 

in covenant, what may be shown under {Form No. 311), 694. 
of not guilty, in forcible entry and detainer, raises what issue, 

1214. 

of nul tiel record, in debt, what may be shown under, 693. 

not good, to action on bond of appeal, 710. 

{Form No. 340), 710. 

in scire facias, a good defense, 1177. 
of partnership, form of {No. 330), 710. 
of payment, form of (No. 322), 710. 

judgment by default upon (Form No. 322), 710. 

burden of proof on (Form No. 322), 710, note. 

proof of partial payment may be shown under {Form No. 322), 
710. note. 

may be interposed, in mandamus, 1110. 

in scire facias, a good defense, 1177. 

in distress for rent, 1227. 
of performance {Form No. 343), 710. 
puis darrein continuance, general rules relating to, 752. 

form of (No. 356), 753. 

practice relating to, 753. 

effect of, as to defendant, 755. 
as to plaintiff, 756. 

judgment and costs on, 758. 
of recoupment, in distress for rent, 1227. 
or notice of recoupment, generally, 730. 

(Form No. 354), 732. 
of release, in action for damages {Form No. 841), 710, note, 
of satisfaction, form of (No. 319), 710. — 
of self defense, in trespass (Form No. 345), 710. 
of set-off, general rules, 721. 

when to be interposed, 724. 

in distress for rent, 1227. 
several, of special matter of defense, may be interposed, <00. 
special, notice with general issue equivalent to, 099. 

when to be interposed, 699. 

notice of special matter of defense, with general issue, iOO. 

formal parts of, enumerated, 701. 

general requisites of, 701. 
of statute of frauds, form of (No. 323), 710. 

who onlv may interpose (Form No. 323), 710, note, 
of statute o'f limitations (Forms Nos. 325-326), 710. 
of statute of other states, special, 720. 
of tender, form of (No. 327), 710. 

of part, denial of part, tender of residue (Form Ao. 328), <10. 

judgment on (Form No. 328), 710, note. 
' in distress for rent, 1227. 
of ultra vires corporation (Form No. 324), 710. 
of usury (Fonn No. 337), 710. 
of want of capacity (Form No. 329), 710. 
of want of consideration (Form No. 331), 710. 
see "Pleas," etc., other headings. 
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PLEAS, FORMS OF: ^ MTM „. . 

see "Pleas, Elements and Rules" and "Pleas, Kinds of 
above; also "Pleas in Actions," below, 
of vgeneral issue, entire (No. 816), 710. 
note given in satisfaction (No. 819), 710. 
arbitration and award (No. 820), 710. 
former judgment (No. 321), 710. 
for payment, by services (No. 322), 710. 

in money (No. 322), 710. 
statute of frauds (No. 323), 710. 
ultra vires corporation (No. 324), 710. 
statute of limitations (No. 325), 710. 

to book account (No. 326), 710. 
tender (No. 327), 710. 

denial of part, tender of residue (No. 328), <10. 

want of capacity (No. 329), 710. 

partnership of plaintiff (No. 330), 710. 

for want or failure of consideration (No. 331), 710. 

for gambling debt (No. 332), 710. 

Infancy of defendant (No. 333), 710. 

increased risk (No. 334), 710. 

notice of estoppel (No. 335), 710. 

for fraud (No. 336), 710. 

for usury (No. 337), 710. 

for plene administravit (No. 338), 710. 

on debt for indemnity bond (No. 339), 710. 

nul tiel record (No. 340), 710. 

non damnificatus (No. 341), 710. 

denying false warranty (No. SJfi), 710. 

conditions performed (No. 343), 710. 

duress (No. 344), 710. 

self defense in action of trespass (No. 345), 710. 
for defending another (No. 346), 710. 
for denial of libel (No. 347), 710. 
for justification of libel (No. 348), 710. 
that accusation is true (No. 349), 710. 
diligence by common carrier (No. 350), 710. 
of mil tiel record in scire facias (No. 385), 1177. 
of death in scire facias (No. 387), 1177. 
of payment in scire facias, 1177. 
see "Forms." 



PLEAS IN ACTIONS: r , and 

see "Pleas, Elements and Rules," "Pleas, Kinds of anu 
"Pleas, Forms of," above, 
in assumpsit, general issue, what may be shown under. 69-. 

when special, or notice with general issue required, <u- 
in attachment, 344. 

in aid, 350, note. _ n - 
in "account," when special plea or general issue required. <uo. 
to action on bond, of replevin, 703, note, 
of appeal, 703, note. 

nul tfel record is bad (Form No. 340), 710. note, 
of guardian, 703, note, 
in case, general issue, what may be shown under. <>• »• 

when special or notice with general issue required, <0b. 
In covenant, general issue, what may be shown under, 
when special or notice with general issue required, i04. 
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IPLEAS IN ACTIOKS-Continued. 

in debt, general issue, what may be shown under, 693. 

when special or notice with general issue required, 704. 
in ejectment, general issue, form of, 709, note. 

when special, or notice in, with general issue required, 709. 
to suggestion of damages, 282. 
in quo tcarranto, 1132. 

in replevin, abatement, no property, 680, note, 
generally, 177. 

when, to jurisdiction, 653, note. 

general issue, what may be shown under, 697. 

when special or notice with general issue required, 708. 
to action on bond, must be responsive, etc., 703, note, 
in trespass, general issue, what may be shown under, 695. 

when special or notice with general issue required, 706. 
in trover, general issue, what may be shown under, 696. 

when special or notice with general issue required, 707. 
see "Pleas, Kinds of," supra. 

PLEADING: 

definition of, 475. 
object of, 475, 699, note, 
end of, the issue, 684, 736. 
principles of, generally, 475. 
order and time of, 476. 
time for, in abatement, 675. 
order of, 652. 

in writing, may be dispensed with at any stage of the case, 475. 

to state facts only, 475. 

must sustain the proof, 525. 

now written instrument set forth, 558. 

contingency, must be set forth, 559. 

cTuplicity in, effect of, 525. 

erroneous, 701. 
double, rules regarding, 715. 
surplussage in, detrimental, when, 701. 
uncertainty in, cured by amendment, 715. 
in forcible entry and detainer, 1214. 
declaration, upon sealed instrument, generally, 9o. 

in action for cutting trees, 124. 

in attachment, 343. a „ nn ^ 
in trespass, quare clausum frcgit, possession necessary to support. 
114, note. 

in trespass for injury to animals, 116. 

in trover, averment of "finding," 136. 

in action against railroad killing animals, 231, note. 

in action to recover mesne profits, 280, 281. 

how to be signed, 547. 
common counts in assumpsit, 62. 
in action of account, not required to be formal, 10b. 
in attachment, 344. 
in attachment, declaration in, 343. 
in attachment in aid, 350, note, 
in ejectment, plea to suggestion of damages, JSJ. 
in replevin, 177. 

in action on note, necessary averments, 
in action for false imprisonment, 211. 
a statute in declaration in debt, 561. 
statutes of other states, 720. 
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PLEADING— Continued. 

imperfections in, availed of by demurrer, 635. 

choice of, plea in abatement or special motion, 665. 

amendments, generally, 740. 

amendment of, when sworn, 746. 

lost, supplied by amendment, 747. 

new after amendment, when, 746. 

in distress for rent, 1226. 

filing, either in term time or vacation, 548. 

filing declaration, 548. 

on default of defendant, general rules, 623, 624. 

in upper court, writ of error equivalent to declaration of plaintiff in 

trial court, 1062. 
assignment of cross-errors equivalent to plea of defendant in 

trial court, 1065. 

see ."Declaration," "Pleas," "Averments" and "Requisites." 

PLEADING OVER: 

permission for, after judgment on demurrer, 640. 

waiver of right, 640. 
leave to, on demurrer, 737, note, 
waiver by, 737, note. 

see "Amendments." 

PLEADING AND PRACTICE: 
in attachment, generally, 342. 
same in appellate and supreme court, 1022. 
see "Practice" and "Pleading." 

PLEADING AND PROOF: 
variance between fatal, 819. 

variance in, on "promissory note" not payable in money (Fonn Xo~ 
122), 545, note, 
as to time when payable (Fom No. 123), 545, note, 
must agree in ejectment, 250. 
variance between, in action for tort, 588. 
oT statutes of other states, 720. 
agency is the latter, not the former, 596, note, 
see "Evidence" and "Proof." 

PLEDGEE: 

rignts of, in action of trover, 152. 

see "Bailments" and "Trover." 

PLENE ADMINISTRAVIT: 

plea of (he has fully administered) (Form No. 338), 710. 
form Of averment of in special plea or notice with general issue- 
(No. 338), 710. 
see "Account." 

PLENfi COMPUTAVIT: 

plea of, in action of account, 705. 

PLURlES WRIT: 
in replevin, 172. 

when may be issued in commencement of suits, 435. 
of scire facias on writ of error, issuance of, 1054. 
see "Writs" and "Alias Writs." 
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"POINTS IN WRITING:" 

to support motion in arrest of judgment, 981. 
see "Motions." 

POLICY, OF INSURANCE: 

who may bring suits on. 13. 1 
action on, how brought, 20, note. 
assumpsit upon, generally, 60. 
trover will lie for conversion of, 143. 
liability of garnishee on, 369, note, 
limitations in (Form No. 325), 710, note. 

see also "Insurance," "Fire Insurance Policy" and "Life 
Insurance." 

POLLING THE JURY: 
rule governing, 947. 
see "Jury." 

POOH PERSON: 

commencement of suit by, 431. 

see "Plaintiff" and "Commencement of Actions." 

POSSESSION: 

abandonment of, in action of ejectment, 254. 
adverse, as defense to ejectment, 270. 

as defense to ejectment by tenant in common, 271. 
alone sufficient in action of ejectment, 254. 
by agent, sufficient to sustain trespass, 117. 
constructive, sufficient to sustain trespass, when, 592, note, 
coupled with an interest sufficient to sustain trespass, 117. 
demand for, necessary before replevin, when, 166. 

in replevin, when unnecessary, 168. 
who must make, 167. 

must be shown in ejectment, when. 259. 

to precede action of forcible entry and detainer, 1210. 
for seven years, with payment of taxes, effect on ejectment, 244. 
fraud in. effect on action of replevin, 168. 
gained through fraud is trespass, 123. 
. joint, of plaintiffs in action for trespass to land, effect of, 592. note, 
length of, will defeat legal title in ejectment, 256. 
necessary to support trespass, quare clausum frcgit, 114, note. 

action of trespass, to land. 123. 
obtained through fraud, replevin for, 160. 
of attached property, release of on forthcoming bond, 331. 

expense of caring for, 335. 

disposition of, Avhen perishable, 336. 
of defendant, must be shown in ejectment, 259. 
of officer, in attachment of joint debtor's and partner's interest, 296- 
of property, pending suit in replevin, 175. 
right of, necessary to sustain trespass, 117. 

required to sustain trover. 139. 

necessary to maintain replevin, 156. 

must be "present," to sustain replevin, 157. 

determined in replevin, 178. 

replevin cannot be maintained without, 164. 

required to support ejectment, 246. 

will alone support ejectment, 258. 
time of. must be averred in declaration in ejectment, 484. 

119 
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TOS Sf ne^TsWrtustala action of forcible entry and detainer, 

1215, note, 
writ of, in action of ejectment, 2<S. 

in ejectment, what court may grant, 2<S. 
officer may summon aid to execute. 2<S. 
how to be executed, 278. 
see "Custody," "Ejectment" and Writ. 

POSTPONEMENT: 

see "Continuance." 

P °?f attorney, in attachment, to dispose of perishable property. 330. 
on instrument under seal, 1231. 
at law, generally, 1252. 

of rsfssrt.issr'w^of ^ 

other writs, in vacation, 389. 
of courts, over judgment record, i4d. 

of om^'L^lng writs, limited to bis jurisdiction, 438. 

in serving process, 439. ^ ^ 

of superior courts, 389. 

see "Courts" and "Jurisdiction.' 

PRACTICE AND PLEADING: 
in attachment, generally, 342. 

.M^^r^nrnr and ^1*- 

"^.J^S^SSSic. and notice thereof, m 

to wSr^f of error directed, when service nnecessary. return, 
process on writ of error, scire facias, 1Uo4. 

Stiff's duty to order scire facias, notice. 10B7 . 

when rutVmoved from appellate to -We,^ 10 "- 
TranscSt; clerk may be directed what .to include In. 1060. 

when to be filed, placing case on docket. 10G1. 
assignment of error, 1062. 

form of {No. 373), 1064. 
assignment of cross-errors, lOOo. decision. 1063. 

in supreme court, when reversing appellate court decision, 
ioinder in error, effect of omission. lObb. 

thne to plead when defendants prefer not to 30m in error, 1067. 
abstract, preparing and filing, 1068. 

what it shall contain, 1069. 

when to be filed, default, 1070. 

further abstract, 1071. 
brief, preparing and filing, 1072. 

when to be filed, 1073. 

number of copies to be filed, 1074. 
docketing and hearing the case. 1075. 
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PRACTICE IN COURTS OF REVIEW — Continued, 
argument of counsel, 1076. 

none oral, on motion for rehearing, 1077. 

oral, time allowed for, 1078. 
judgment, general rule, 1079. 

of affirmance, execution, 1080. 

of reversal in whole, execution, 1081. 

of reversal in part, remittitur, execution, 1082. 

of dismissal, execution, 1083. 
remanding cause, retrial, when unnecessary, 1084. 
when case remanded for retrial, practice, 1085. 
rehearing, petition for, 1086. 

notice, filing, 1087. 

no argument permitted in support of petition, 1088. 

supersedeas to stay proceedings, 1089. 

redocketing case, when granted, 1090. 

record, abstract, brief, and argument, 1091. 

reply to petition, 1092. 

closing argument of petitioner, 1093. 

oral arguments, conclusion, 1094. 
motions, generally, 1095. 
change of venue, 1096. 

PRACTICE OF LAW: 

admission to, rule governing, 1233. 
who entitled to, 1234. 
how procured, 1235. 
upon examination, 1236. 
upon diploma issued by a law school, 1237. 
oath required (Form No. J f 03) t 1240. 
roll of names. 1241. 
license, by whom issued. 1242. 
a judgment of the court, 1243. 

in United States supreme court, form of oath (No. W)» 1244. 
after suspension or removal, 1251. 
see "Attorney at Law." 

PRECIPE: . 

necessary to the commencement of suit, 428 
form of (No. JS), 428. 
for scire facia* (Form No. 378), 1162. 

PRAYING APPEAL: 

see "Appeal." 

PREACHER: 

when may recover for services, 77. 
see "Pastor" and "Minister." 

PREJUDICE: 

as ground for change of venue, 762. 
see "Change of Venue.' 

PRELIMINARY EXAMINATION: 
of witness, 837. 

see "Proof" and "Witnesses." 

PREMATURE ACTION: 

plea in abatement for, 665, note. 
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^StK^sed in la V! : « 82, 
of evidence only, required in civil cases, iwi. 

PR ^sc& of, in declaration in ejectment, 620. . 
view of, by jury for proof, 893. ^ 
see "Abuttals," "Ejectment" and I root. 

PREROGATIVE WRIT: 
mandamus is, 1097. 
see "Writ." 

PRESENTING EVIDENCE: 
general rule regarding, 814. 

™SSin declaration on biU of exchange (For*. *M. ^ 
545, note. 

^YoTroundTon which new trial granted, 976, note, 
aiding amended bill, 1028, note 
favoring, judgment confessed, 1000, note. 

,J$£&!E£& ™t in ^f e^ons. 102T. note. 

0f - 3n wfefnKwn'inbm of exceptions 1027 note. 

of notice to defendant in supreme court, 628, note. 

of partnership of plaintiffs, 19. ™ 

of title in action of ejectment from possession of deed, 2o2. 

raised by law requires no proof , 820. 

regarding affidavits not in bill of exceptions, 1027, note. 

regarding correctness of verdict, 949. 

regarding gratuitous services, 75. . 

regarding judgment by confession, 997, note. 

^»M°3&. -lin g and filing bill of exception. 
1027, note. 

regarding withdrawal of appearance, 126 <. 

PREVIOUS DEMAND: 

to suit unnecessary when judgment confessed, 024. 

see "Demand." 

PRICE OP GOODS: 

assumpsit to recover, 71. 

PRIEST OR MINISTER: 

as a witness, rule regarding, 831. 

see "Proof" and "Witnesses." 

PRIMA FACIE CASE: 
how made out, 821. 
what proof required to make, 818. 
see "Proof." 
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-"PRIMARY EVIDENCE :" 
definition of, 858. 

proof of contents of documents by, 858. 
see "Evidence" and "Proof." 

PRINCIPLES OF PLEADING: 
generally, 475. 

see "Pleading." 

PRINTED ABSTRACT: 
of evidence. 

see "Abstract of Evidence." 

PRINTED BRIEF: 
see "Brief." 

PRIORITY OR LIENS: 

create'd by judgment, 1006. 

see "Judgments" and "Liens." 

PRIORITY OF SERVICE: 
of writ in attachment, 322. 

•see "Attachment" and "Liens." 

PRISONER: 

discharge of, held on capias, by habeas corpus, 455. 

on habeas corpus, when ordered, 1152. 

when not ordered, 1153. 
remanding, on habeas corpus, order, 1155. 

PRIVATE CORPORATIONS: 
service of process upon, 441. 
mandamus will lie to, when, 1104. 
see "Corporations." 

PRIVATE WAY: 

declaration in case for obstructing (Form No. 272), 616. 

PRIVILEGE: 

of attorneys, regarding testimony, 832. 

generally, 1252. 

from arrest, 1253. 

from serving as jurors, 1254. 

examination of records, etc., 1255. 
of parties in interest, may testify, when, 825. 

may not testify, when, 826. 
of witness, general rule regarding, 825. 

as to crimination, may be waived, 834. 

not compelled to criminate himself, 834. 

waiver of, by party interested, 833. 
of witness, 834. 

by client of communication with attorney, 1257. 

PRIVILEGED COMMUNICATIONS: 
definition of, 189. 
in slander, 189, note, 
what, in slanderous words, 189, note, 
will not sustain libel, 194. 
of physician or surgeon. 830. 
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PRIVILEGED COMMUNICATIONS— Continued, 
of minister or priest. 831. 
of attorney nnd client, tfcw. 

^Ten^X^^r S ° M 1257 - 
extends to documents, 12oT. 

ends with death of client, 125 .. 

to whom it extends, 1257. 

see "Evidence" and "Proof." 

PRIVITY OF CONTRACT: 
necessary to assumpsit, , 6<. 
necessary to sustain "debt 90. ff 
see "Contracts" and "Cause of Action. 

"PROBABLE CAUSE:" 

™ nt iSSKTS^ p— 201 - - 

proof of, in malicious prosecution 202. M 
what is, in malicious prosecution, 202. 

see "Malicious Prosecution" and Malice. 

^^erfrsnpreme court to issue in vacation, 7, note, 
see "Writ." 

PR Wa™iffwhen unsuccessful at trial general rule , 9«L 
by defSnt when unsuccessful at trial, general rule, 961. 
see "Practice." 

P *of^S not to appear and def end I 622 ^ 

° f where plaintiff's cause ot^^^^ lt ^^ 625. 
desiring not to appear and defend, paying mouej m 

cognovit, 624. 
wheTp\lVn?iff"replies to plea in abatement, 678. 
after replication, etc., 735. 
where plaintiff in default, 757. 
when plaintiff absent, default, 798. , n<1nr 784 

to have case stricken from short cause calendar <£4. ( 
of ptalSSfl. when plea in abatement ■ «edy^catlon, 6,7. 
• : after plea filed, replication, similiter. <33 < 34. 

after sur-rejolnder, etc., of defendant (35. 
in absence of defendant, default, oui. , . 10 

amendment^, on an appeal from justices' court, 419. 
stay of. by certiorari to justice, 401. 
to obtain review, general rules, 1013. 
see "Practice." 

PROCEEDS: . , . QeQ 

application of, on sale in garnishment, 686. 
distribution of, after judgment in attachment, 349 
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PROCESS: 

of law, general requirements of, 426. 

issuance of, is the commencement of suit, 432. 

purchase of, necessary to commencement of suit, 433. 

protects officer serving it, when, 43G, note. 

legal, trespass for damages received under color of, 11 u 

trespass for injury under color of, 129. 

unlawful seizAire under, replevin for, 163. 

service of, who may make and when, 436. 

where to be made, 438. 

how made, 439. 

when cannot be made, 437. 

by officer, must be within his jurisdiction, 438. 

upon partnership, how made, 440. 

upon private corporation, publication, 441. 

upon receiver, 442. 

in attachment, on joint debtors, 296. 

in garnishment, 357. 

exemption from, what persons have, 437. 

insufficient, how corrected, 448. 
return of, when served on corporation, 441. 
declaration must correspond with, 480. 
on writ of error, scire facias, 1054. : 
see "Summons," "Writ" and "Service." 

PROCHIEM AMI: 
how appointed, 23. 
when necessary as plaintiff, 23. 
in case of insanity or idiocy, 25. 
for commencement of suit, powers, etc., 498. 
appearance of, in defense, 628. 
see ."Next Friend." 

PROCTOR: 

definition of. 1231. 

see "Attorney at Law." 

PRODUCTION: 

of books and papers before auditors in action of account, 106. 
of documents, on notice, when required, 863. 

of subpoena duces tecum, 865. 

exception to disobedience to order, 865. 

when excused, 866. 

how offered in evidence, 867. 

when court cannot order, 1276, note, 
of papers on notice, etc., declaration in case for neglect (Form No- 

274), 617. 

see "Documents" and "Proof." 

PROFERT: 

in declaration abolished (Form No. 138). 545, note, 
of specialty need not be made, 557. 
see "Oyer." 

PROFESSION: 

negligence in practice of, declaration in case for (Foi'ms Nos. 253- 
255), 610. 

slander regarding, declaration in case for (Form No. 287), 619. 
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PROFESSIONAL SERVICES: 
assumpsit to recover for, 77. 

PROFESSIONAL SKILL: 

amount necessary to sustain recovery, 77. 
see "Assumpsit." 

PROFITS: 

mesne, recovery of in ejectment, 279, 280. 

suggestion of in ejectment (Forms Nos. 293-29Jf), 620. 
recoverable in action of account, 101. 
rents and, recovery of, in ejectment, 279, 280. 

see "Rents and Profits," "Suggestion of Damages" and 
"Ejectment." 

PROHIBITION: 

writ of, definition and nature of, 111G. 
demand must precede, 1116. 
when a proper proceeding, 1116. 
bow obtained, practice, 1119. 
circuit court may issue, wbeu, 389. 
petition for, must be verified, 1119. 
contents of, 1119. 

at what stage of proceedings, to issue, 1119. 

rules of practice at common law govern when, 1119. 

may be obtained when, examples, 1120. 

will not lie to restrain executive, 1121. 

service and return of, 1122. 

judgment on, 1123. 

costs on, 1009, note; 1010, note, 
and injunction compared, 1117. 
.and mandamus compared, 1118. 
see "Writs." 

"PROMISE: 

collateral, what action will lie upon, 90. 
implied, for beneficial services, when, 75. 

corporation may make, 86. 
in declaration, illustrated, 489. 

when necessary to aver, 517. 
subsequent averment of, in declaration (Form No. 112), 545, note, 
time of, must be stated in declaration, 517. 
what necessary to, 54. 

see "Agreement" and "Contract." 

"PROMISED:" 

necessary averment in declaration in debt, 503. 526, note, 
see "Declaration" and "Debt." 

"PROMISED" OR "AGREED:" 

use of, in declaration of assumpsit or debt, 553. 

see "Declaration," "Assumpsit" and "Debt." 

PROMISSORY NOTE: 

plaintiff in action on, 13. 

who to sue on when assigned, 20. 

who to make defendant when assigned, 35. 
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PROMISSORY NOTE-Continued. 

declaration on, In assumpsit, payee against maker (Form No. 112). 
545. 

indorsee against maker (Form No. 113), 545. 
second (or subsequent) indorsee against maker (Form No. 114), 
545. 

indorsee against payee or other indorser (Form No. 115), 545. 
bolder against maker and indorsers (Form No. 116), 545. 
payable at particular place, payee against maker (Form No. 
117), 545. 

payable in installments, all due (Form No. 118), 545. 

not all due (Form No. 119), 545. 
payable to bearer (Form No. 120), 545. 
surviving payee against maker (Form No. 121), 545. 

see "Notes," "Bills of Exchange" and "Negotiable Instru- 
ments." 

PROOF: 

elements of, . 

when to be offered, general rule, 814. 

order in which to be made. 815. 

exhausting witnesses and subject, 815. 

order of offering where there are several defendants, 817. 

what required to be made generally, 818. 

must follow pleading, 818. 

need not be made of surplusage, 818. 

required where there are several counts, 818. 

must not be variant from pleading, 819. 

strict, required, when contract set out in haec verba, 819. 

need not be made of what law presumes, 820. 

preponderance of, only required in civil cases, 821. 

beyond a "reasonable doubt" not required in civil case, even on 

* proof that defendant is guilty of a crime, 821. 
degree and quality required generally, 821. 
"tending to establish" must be received, 821. 
"best" must be offered, 821. 
when court may refuse to receive further, 821. 
need not be made if facts not disputed, 822. 
need not be made of things generally known, judicial notice, 
823. 

when parties in interest may make. 825. 

when party in interest may not make, 82G. 

when partners, joint contractors, etc., may not testify, 

mav not be made by agent, when, 826, 827. 

when husband and wife may not make, 828. 

mav be made by children, when, 829. 

may be made by physician or surgeon, 830. 

how made, redirect examination. 881. 

may be made by minister or priest, when, Sol. 

examination in chief, 840 to 873. 

"admissions" as. generally, 847. 

mav be made by attorney, when, 832. 

witness not compelled to criminate himself. 834 

where refusal to answer is evidence against fitness 835. 

whether compulsory answer in evidence against witness, 836. 

best must be produced, 846. 

how memoranda used, 848-849. 

two witnesses sufficient to prove a fact, 84.>. 

number of witnesses required to make, 845. 
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PROOF— Continued. OKA 
elements of, showing entries in book, 850. 

bow made, by maps, charts, plans, photographs, etc., j BM. 

all made by one witness, on both direct and cross-examination 

taken together, 880. 
how made, evidence in rebuttal, 883. 
impeaching witnesses, 885. 

form of question on impeachment of witness, 885. 
impeaching testimony not primary evidence, 886. 
cross-examination of impeaching witness, 887. 
supporting witnesses, generally, 888. 
cross-examination of sustaining witness, 889. 
number of witnesses necessary. 890. 
objections to, and exceptions to rulings thereon, 894. 
foreign statute as, objection to, when to be made, 89o, note, 
objection to, ruling of court on, 896. 
objection to, the exception, 897. 
striking out and withdrawing, power to, 898. 
how introduced after case closed, 904. 
election of counts on which to make, 905. 
contradicting assignment of note, 13. 

what, necessary in action on contract by several plaintiffs, 19. 

what, joint plaintiffs may make, 19, ribte. 

to support action for goods sold, 71. 

memorandum book as, of labor contract, 74. 

must follow pleading in ejectment, 250. 

pleading must be sustained by, 525. 

under plea of payment, partial payments may be shown {Form 

No. 322), 710, note, 
under general issue, 091. 
requisite in crim. con. cases, 606, note, 
error in admission of, ground for new trial, when, 974. 
what, attorney may make for client, 1257, 1261. 
burden of, rules regarding, 820. 

in action for destroyed chattel bailed, 75, note. 

in trespass for injury to animal, 118. 

in suit on replevin bond, 181. 

of diligence, in negligence cases, 220. 

on plaintiff in ejectment 247. 

on trial of interplea, 364. 

on garnishee to establish exemption, when only, 368. 

in garnishment, upon plaintiff, 371. 

on issue on garnishee's answer, 372. 

regarding sufficiency of bail, 457. 

in action on bond, in capias cases, 471, note. 

on plea, of payment (Form No. 322), 710, note. 

of want of consideration (Form No. 331), 710, note, 
of set-off. 820, 722, 726. note, 
of recoupment, 731, note, 
of justification. 820. 
when plea verified. 711. 
on replication. 820. 
when new promise pleaded, 820. 
when payment pleaded, 820. 
when satisfaction pleaded. 820. 
when release pleaded, 820. 
when license pleaded. 820. 
when fraud pleaded, 820. 
when estoppel pleaded, 820. 
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PROOF— Continued. QO _ 
burden of, when statute of limitations pleaded, 820. 

when exemption pleaded, 820. 

when duress pleaded, 820. 

when infancy pleaded, 820. 

on an affirmative plea, 820. 

on intervention in attachment. 820, note. 

on quo warranto proceedings, 1132, 1135. 820. note. 

of fraud in award on arbitration, 1193. 

of fairness between attorney and client, 1269, 12 io. 

of attorney's undertaking, 1274. 
bv books, must be book of original entry, 852. 

scientific. 8§4. 

statutes of this state. 855. 

statutes of other states, 856. 
by documents, how made, 858, 859, 800, 80 1. 
by inspection or view, 891. 

in court, 892. 

out of court. 893. . onft 

by receipts for money, are prima facie only, 809. 
in action, of account, 104. 

for breach of promise, 218. 

in ejectment, of demand, when to be shown. 2o9. 
of defendant's possession, when to be shown, 259. 
of lease, entry, and ouster, need not be made, 260. 
by landlord against tenant, 263. 

for false imprisonment. 211. 

for fire escaping from an engine, 818, note. 

of forcible entry and detainer, 1215. 

of libel, of retraction, 196. 

for malicious prosecution, 818, note. 

of slander, 818, note. 

of trespass, of provocation, 115. 
in crim. con. case, of intercourse, 606, note- 
in civil cases, preponderance only required, 821. 
in defense, of action of account, 705. 

when to be offered, 815. 
in justification of slander (Form *o. 340). jlO, note, 
of bodilv inlury. by inspection in court, 892. 
of color of title, in action of ejectment, Jorf. 
of contents of documents, how made, generally, sdi. 

how made by primary evidence, 858. 

how made by attested copies, 859. 

how made by secondary evidence, 860. 
of corporate existence, 658. 

of crime in civil case, made by preponderance, 8-1. 
of damages, in action of replevin, 179. 

in malicious prosecution, 203. 
of description, when required, 818. 
of diligence in negligence cases, 220. 
of due care of plaintiff in negligence cases, 2-4. 

when required to be made, 818. 
of dutv performed, in negligence cases, 220. 
of emancipation of child. 23. note, 39 
of '-existence" of written instrument hovs made, 840. 

1275. : , „ 

of gratuitous services, when required. <o. 
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PROOF— Continued. 

of handwriting, how made, 859, note. 

of inducement, when required, 818. 

of location, when required to be made, 818. 

of malice in slander, 187, 191. 

may be made by showing want probable cause, 203. 

in action for malicious prosecution, 607, note, 
of negligence in action against municipal corporations, 228. 
, of number, variance in, 819, note, 
of oral agreement, how made, 870. 
of ordinances, how made, 855. 

of pecuniary circumstances, proof of in trespass, 115. 

of possession alone sufficient in action of ejectment, 254-255. 

of probable cause in malicious prosecution, 202. 

of property in plaintiff in replevin, 208. 

of publication of notice in attachment, 338. 

of rules of court must be made, 797, note. 

of sales without books, 851. 

of signature, how made, 859, note. 

of title, when necessary, in action of trespass to land, 123. 
of time, variance in, 819, note. 

when required to be made, 818. 
of value of service on labor contract in writing, 74. 

of extra services, 73, note, 
of professional services, 77. 
of written instrument, how made, 846. 
of words spoken in action for slander, 192. 
variance in, question of law for the court, 819. 

cured by amendment, 819. 

as to name of party, 819, note. 

regarding amount of money, 819, note. 

of contents of note, 819, note. 

of time, 819, note. 

of description, 819, note. 

of number of animals, 819, note. 

of defendant's name, what is not, 819, note. 

objection to be made, 895. 

PROOF AND PLEADING: 
in actions for torts, *588. 
of statutes of other states, 720. 
variance between, fatal, 819. 
see "Pleading." 

PROPER JURY: 

want of, ground for new trial, 966. 
see "Jury." 

PROPERTY: 

description of, necessary in affidavit for replevin, 171. 
disposition of, by sale in garnishment, 383. 
exempt, replevin for, demand unnecessary. 166. 

cannot be attached, 326. 
held in trust, not susceptible of garnishment, 300. 
identification of, not required in trover, 142. 
in custody of law not susceptible of garnishment. 360. 
inventory of, in levy of replevin, 175. 
jurisdiction of, necessary in garnishment, 362. 
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PROPERTY — Con tinned. 

negligence to, trespass on case for, 231. 

of married women, law regarding, 22. 

passes on conditional sale, when, 144. 

perishable, disposition of, in distress for rent, 1230. 

power of counsel to dispose of, 1268, note, 
possession of, pending suit in replevin, 175. 
redemption of, condemned in garnishment, 383. 
return of, judgment for in replevin, 178. 
special, force of in action of trover, 152. 
subject to lien in garnishment, execution on, 380. 

execution on, in garnishment, plaintiff may perform conditions, 
when, 381. 

see "Chattels" and "Land." 

PROPOSITIONS OF LAW: 

findings on trial by the court, 958. 
exceptions to, 959. 
two ways of correcting. 960. 
how review of, obtained, 960. 
submitted to court, review of findings on, 960. 
to be submitted to court, 958. 
see "Instructions." 

PROSECUTION: 

see "Malicious Prosecution." 

PROTECTION: 

of witness from insolent examination of counsel, 841. 
see "Proof" and "Witnesses." 

PROVINCE: 

of court, to apply the law, 911-912. 

what are questions of law, 912. 

regarding questions of libel, 915. 

cannot weigh evidence, 916. 
of court and jury, general rule, 910. 

on mixed questions .of law and fact, 915. 
of jury, to determine weight of evidence, 821. 

to determine credibility of witnesses, 914, 821. 

to determine questions of fact, 913. 

to determine the case when any evidence tends to support it, 

to determine what facts proven, 930. 

to weigh evidence. 916. 

sufficiency of evidence, 901. 

regarding questions of libel, 915. 

limited to fact proved, 917. 

must not be instructed as to matters within, 930. 

PROVOCATION : 

proof of, in action for trespass, 115. 
as a defense in action of trespass, 115. 

PROXIMATE CAUSE OF INJURY: 
act of plaintiff must not be, 223. 

see "Negligence" and "Damages." 

PROXIMATE CONSEQUENCE: 
damages must be, 524. 
see "Negligence." 
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PUBLIC ENEMY: 

act of, excuses breach of contract, 61. 
see "Assumpsit" and "Action." 

PUBLIC HIGHWAY: R1 ., t 

liability of public for use of l^orw Ao. 270), 61o, note, 
land in, recoverable in ejectment 242. 
ferocious dog may be killed on, 118. 
turning animals in, 127. 

see "Highway" aud "Street." 

PUBLIC OFFICER: 

may not be held as garnishees, Sbi. 
commencement of declaration in case of, 499. 
see "Officers." 

PUBLIC POLICY: 

bets are against, asswropsi* will recover, 65. 
see "Assumpsit," etc. 

PUBLIC WAY: 

see "Highway." 

PUBLICATION: 

service of process on corporation by, 44i. 

in good faith, no libel, 195. 

in newspaper, in good faith is not libel, 19b. 

declaration in case for (Form Ao. 280), 618. 
of award on arbitration, 1189. /E i« M « v n sn^ 618. 

of libel, averment of, necessary in declaration (Form Ao. 277), bia, 

of Sotfce, when attachment writ not personally served, 338. 

proof of, in attachment, 338. 
retraction of, corrects libel when, 196. 
service by, in forcible entry and detainer 1213. 
service of writ of scire facias by, 1163, 11TJ. 
see "Service" and "Notice." 

PUIS DARREIN CONTINUANCE: 
plea of, general rules relating to, 7o2. 
practice relating to, 754. 
effect of, as to defendant, 755. 
effect of, as to plaintiff, 756. 
judgment and costs on, 758. 
see "Pleas." 

PUNITIVE DAMAGES: 

recoverable in trespass, when. 114. 
In action on replevin bond, 182. 

recoverable in action for malicious prosecution, ^05. 
see "Exemplary Damages" and "Damages." 

PURCHASE OF PROCESS: 

necessary to commencement of suit, 4dd. 

PURPOSE: 

of bill of exceptions, 1021. 

of bond in replevin, two-fold, 173. 
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PURPOSE— Continued. 

of the writ of certiorari, 392. 
of scire facias, 1162. 

See "Process" and "Coniinenceinent of Actions." 

PURCHASER: 

innocent, trover will not lie in case of, 144. 
notice to, on writ of error, 1057. 

Q. 

•QUALIFICATION OP JURORS: 
general rule, 804. 
relationship disqualifies, 806, note, 
interest in subject matter disqualifies, 806, note, 
see "Jury." 

•QUALITY: 

averment of, in action for injury to land, 583. 
see "Averment" and "Requisites." , 

•QUALITIES OF PLEAS: 
in abatement, 672. 

see "Plea" and "Abatement.". 

QUANTITY: 

averment of, in declaration in action for tort, 583. 
see "Averment" and "Declaration." 

QUANTUM MERUIT: 

in actions of assumpsit, 60. 
count, in assumpsit, 62. 
form of (No. ffl, 507. 

see "Assumpsit" and "Declaration." 

QUANTUM VALEBANT: 
couut, in assumpsit, 62. 
form of (No. J t 3), 508. 

see "Declaration" and "Assumpsit." 

-QUARE CLAUSUM FREGIT: 

declaration in trespass, stating many injuries (Form *o. 201), 592. 

see "Trespass." 

vQUASH: i + 0 _ c 

motion to, writ of possession in ejectment, J<8. 
forcible entry and detainer, 1214. 
see "Dissolution" and "Motions." 

'QUESTIONS OF FACT: 
when negligence is, 221. 
to be determined by jury. 913. 
what are, 914. ft 

finding on, final in appellate court when, 1019. 

findings on "differently," etc., entitles party to review in supreme 
court, 1020. 

QUESTION OF LAW: 
when negligence is, 221. 
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QUESTIONS OF LAW — Continued. 
for court to determine, 911. 
what is, 912. ^ ^ 0 

findings on trial by the court, 9o8. 
exceptions to, 959. 
how reviewed, 960. 

.•ot^^ZTT*^ of granted >u supvc.e cert, 
when less than a thousand dollars involved, 1019. 

QUESTION OF LAW AND FACT: 

mixed, to be determined by court or jury, 91o. 

QUESTION FOR JURY: 

see "Province of Jury." 

QUESTIONS TO JURY: 

see "Special Verdict." 

QUO WARRANTO: 

writ of, circuit court may issue, 9, 389. 
burden of proof in, 820, note, 
origin, definition and nature, 1124. 
information in the nature of, competent for what, 11^4. 
when it may be filed, 1125. 
who may file, 1126. 

leave to file, how asked, counter-showing, 11^ <• 
requisites of, 1129. 
construed as a declaration, 1129. 
what not sufficient, 1129. note, 
defendant must plead or demur, 1132. 
replication and rejoinder, demurrer, 1133. 
extension of time to plead in, 1134. 
issues and trial of, 1135. 
judgment, ouster, fine, costs, 1136. 
review of, .1137. 
when it may issue, 1125. 
at whose instance it may issue, 1126. 
names of parties to proceedings, 1128. 
style of, 1129. 
amendment in proceedings by, 1129. 
summons on, when returnable, 1130. 

how served, 1131. 
defendant must plead or demur, 1132. 
judgment in, by default, how entered, 1132. 
judgment on ouster, fine, costs, 1136. 
review of judgment on, 1137. 
and mandamus compared, 1098. 



RABBITS: 

liability for trespass of, 128. 
see "Animals." 

RAILROAD COMPANY: . ^ . 0 „ rnRq . 

declaration in case against, for negligence in running train across 
highway {Form No. 217). 599. 
for not ringing bell, etc. (Form No. 219), 599. 
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RAILROAD COMPANY— Continued. 

declaration in case against, for negligence regarding escape of fire 
(Form No. 220), 599. 
for not fencing road (Form Xo. 221), 599. 
for not maintaining cattle guards (Form No. 222), 599. 
for negligence to passenger (Form No. 223), 599. 
for injury to person by collision (Form No. 224). 599. 
by an administrator for negligence causing death (Form No. 
218), 599. 

duty of, to give warning of approaching train, 220. 

to fence road. 231. 

in regard to lire from engine, 231. 
liable for assault and battery by employee, 213. 
liability of. for killing stock, 118. 

for injury to stock, 231. 

to sound whistle or ring bell, 118. 
trespass to, form of declaration (No. 202), 592. 

see ''Negligence" and "Trespass on the Case." 

RAILROAD CROSSING: 

is itself warning of danger, 223. 

RATIFICATION: 

of trespass of officer by plaintiff, 129. 

of submission to arbitration by partner, 1181, note. 

READINESS TO PERFORM: 

averment of, in declaration illustrated, 489. 
in declaration, 518. 

see "Averments" and "Declaration." 

READING BOOKS: 

in argument of counsel, 854. 

see "Argument of Counsel" and "Opening Statement." 

READING DOCUMENTS TO JURY: 
rule regarding, 811. 

see "Argument of Counsel." 

READING LAW TO JURY: 
counsel not permitted, 907. 

see "Argument of Counsel." 

REAL ACTIONS: 
what are, 50. 

who to be defendants in, 41. 
attachment is to certain extent, 293. 
see "Actions" and "Land." 

REAL ESTATE: 

definition of, 122, 1003, note, 
plaintiffs in action concerning, 13. 
who to sue for damages to, 26. 

of married women, plaintiffs in action for damages to, 2^. 
defendants in actions concerning, 41. 
assignee of, when liable for nuisance, 45. 
trespass to, waiving and suing in assumpsit, 58. 
what is, 121. 
for injury to. 121. 
title to, tried by ejectment, 238. 

see "Land" and "Ejectment." 
120 
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REBELLION: 

see "War." 

REBUTTAL EVIDENCE: 
in what it consists, 883. 

REBUTTER: 

rules relating to, <3o. 

RECALLING WITNESSES: 
to correct testimony, 884. 

see "Witnesses" and "Proof. 

RECEIPTS: 

for money, how contradicted, 869. 

see "Evidence" and "Proof." 

RECEIVER: 

when to be plaintiff, 24. 
of national bank, how to sue, 24, note, 
to garnishment, power of court to appoint , 384. 
of corporation, service of process upon, • «2. 
what Plea not proper in suit begun by, 608, note, 
see "Assignees." 

RECITALS: 

in bond of replevin, 1<3. 

see "Bond" and "Replevin." 

RECOGNIZANCE: „ 
forfeited, recoverable in debt, »w. 

of S "n E^orp.,,, penalty for om.ssion. 1154. 

see "Bail" and "Bond." 

BE Smn™ N wi.ue SS role regarding, 848, 849. 
see "Witnesses" and "Proof." 

* E abs^act of, privilege of attorney to make, 1255. 
Amendment of, power of court in term time, 6. 
after term, 9, note. . „ 
after judgment, 743, 1058. 
after term, how made, i43. 
procured by writ of certiorari ,1044. 
■continuance for procuring, 105». 
costs, terms, 1058, note, 
by trial court,. 1058, note. 
supersedeas no obstacle to, 1058 note 
bill of exceptions becomes part of , * hen ^°2b ^ notc . 

2Z S^,KESni»£k. ^ note - * 
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RECORD— Continued. 

lost, how supplied after appeal perfected, 1058, note, 
objection that papers are improperly incorporated, 1058, note, 
of court, entire, only brought up by certiorari, 393. 

of what it consists, 1023. 

privilege of attorney in examining, 1255. 
of judgment appealed from, authenticated copy, of what it must 

consist, 1058. 
on rehearing in upper court, 1091. 
original papers in, rule governing, 1058, note. 
placita cannot be added to, by bill of exceptions, 1023. 
rulings of court, no part, 772. 
transcript of, of what to consist, 1058. 

certificate of authentication, 1058. 

bond must be copied in, 1058, note. 

costs of sending to upper court, 1058, note. 

all files and orders must be copied, 1058, note. 

original bill of exceptions may be incorporated into, 1026, note, 
1058. note. 

of what to consist when cause removed from appellate to 

supreme court, 1059. 
voluminous, costs, 1060. 

clerk may be directed what to include in, 1060. 

when to be filed, 1061. 
warrant of attorney to confess judgment, becomes part of, 998. 
when amended bill of exceptions becomes part of, 1028. 

HECORDI^J TITLE: 

will not interrupt possession, ejectment plaintiff, 257, note, 
see "Ejectment" and "Outstanding Title." 

RECORDING VERDICT: 
rule regarding, 948. • 
see "Verdict." 

RECOUPMENT: 
definition of, 730. 

in action for breach of contract, 60. 
and set-off, distinguished, 721. 

compared, 730. 
how made available, 731. 
plea or notice of generally, 729. 
burden of proof on, 731, note, 
surety may avail himself of, 731, note, 
plea or notice of (Form No. 354), 732. 
in distress for rent, 1227. 
compare "Set Off." 

RECOVERY: 

how extent of, determined, 721. 

in an action of debt, 94. 

in action of trover, amount of, 152. 

in action of breach of promise, 218. 

in action for negligence, what will sustain, 223. 

amount of in covenant, 98. 

when interest included in action of trespass or trover, 119. 
extent of, in action of trespass to land, 121. 
of damages in replevin, 178. 

of penalty on habeas corpus, 1161, note. j 
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™ C X^™* -it o ? replevin bond, 182. 
SrT^ 

right of, waived by withdrawal of counts, 5-5. 
see "Judgment." 

RE-CROSS EXAMINATION: 

of witness a consequent right, 882. 
see "Witnesses" and "Proof. 

RECRIMINATION : „ g 

no defense in action of "crim. con., 21b. 
see "Criminal Conversation. 

REDELIVERY BOND: 
action on, 334, note. 

see "Attachment" and "Bond." 

REDEMPTION: 

eauitv of, attachable, when, 295. 
of property condemned in garnishment 383 
"Attachment" and "Garnishment. 



see 



RE-DIRECT EXAMINATION: t 
of witness, for what purpose allowable, -881. 
see "Witnesses" and "Proof." 

REDOCKETING CASE: 

when rehearing granted, 1090. 
see "Practice." 

REFEREE: 

definition of, 1198. 

appointment of, his power, etc., 1199. 
notice of hearing before, llflO. 
must reduce testimony to writing^iaX). 
continuance of hearing before, 1200. 

triai e by,°compelling attendance, oaths, 1200. 
need not be sworn, 1200. 
record when case referred to, 1204. 
report of, exceptions to, hearing, etc.. 1199. 

rule governing, 1201. m 
form of, dismissing the action (No. 392), 1201. 
generally (A T o. 393), 1201. 
in action for negligence (No. S9J t ), 1201. 
exceptions to (No. 395), 1202. 
exceptions to, rules governing, 120-. 

REFERENCE: 

definition of , 1198. 

of matter in suit to arbitrators, 1183. 
similar in law and in chancery, 1199. 
what is not, 1199, note. , om 11QQ 

form of stipulation to make (No. 390), 1199. 
form of order of (No. 391), 1199. 
judgment on, of issue to referee, 1203. 
the record, when made to referee, 1204. 
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REFORMING VERDICT: 
power of jury in, 948. 
see "Verdict." 

REFRESHING RECOLLECTION: 
of witness, rule regarding, 848-849. 
see "Witness" and "Proof." 

REFRESHMENTS: 

jury allowed, when, 943. 
see "Jury-" 

REHEARING: 

in upper court, petition for, 1086. 
petition for, who may make, 1086. 
notice of filing, 1087. 

no argument permitted to support a petition for, 1088. 
record on, 1091. 
brief upon, 1091. 
argument upon, 1091. 
abstract of evidence, 1091. 
reply to petition, 1092. 
closing argument of petitioner, 1093. 
oral arguments, conclusion, 1094. 
at subsequent term, 1095, note, 
costs on, 1095, note. 
. redocketing case when granted, 1090. 

see "Practice in Appellate and Supreme Court." 

REINSTATEMENT OF CAUSE: 
stricken from docket, 800. 
see "Practice." 

"REJOIN DOUBLE:" 

obtaining leave to, 733, note. 

REJOINDER: 

rules relating to, 735. 
may be to several matters, 735. 
in quo wwranto, 1133. 
may be double, by permission, 733, note, 
of defendant, conclusion of, in plea in abatement, 6<8. 
to replication to plea in abatement, 678. 
see "Pleading." 

RELATION OF ATTORNEY AND CLIENT: 

must exist, that communication be privileged, 1257. 
ends with completion of act to be performed, 1268. 
rules of principal and agent apply, 1268. 
liabilities and duties of former to latter, generally, 1269. 

in collection of money, 1271. 

in the purchase of land, 1272. 
liability of former to latter in management of case. 12(0. 

compensation, 1274. 
former trustee of latter, when, 1269. 
implied agreement of latter to compensate former. 12 1 4. 
proving retainer, 1275. 

see "Attorney at Law." 
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RELATION OF LANDLORD AND TENANT: 
necessary to support distress for rent, 1221. 
when it exists, 1221, note. 

see "Tenant" and "Landlord," etc. 

RELATOR: 

plaintiff in mandamus, 1106. 
plaintiff in quo warranto, 1128. 

RELEASE: 

burden of proof regarding, 820. 
may be shown under general issue, 69^. 
of attached property, on forthcoming bond, 331. 
on bond to pay judgment, 332. 

form of forthcoming bond, 333. oiiffi .. nf oo 4 

proceedings when bond not returned or not sufficient, 334. 

of defendant from arrest on capias, 456. i„riffment 624. 

of errors, by warrant of attorney and confesskm of judgment, 

of nrooertv bond for, on distress for rent, 1229. 

P feaXm action for damages (Form ^o. W, 710, note. 

RELIGIOUS ASSOCIATIONS: 
limitation of power, 2, note. 

RELIGIOUS CORPORATIONS : 
under what name to sue, 13, note. 

RELIGIOUS SOCIETIES: MM n v inQ8 note 

not interfered with by mandamus, generally, 1098, note. 

REMANDING CAUSE: 

to trial court, retrial, when unnecessary, 1084 
by appellate court, practice, appeal, 1084, note. 
tor retrial, practice, 1085. 

REMANDING ORDER: 

transcript of, when to be filed, 1080. 

REMANDING PRISONER: 
on habeas corpus, order, 1155. 
see "Practice," etc. 

REMARKS OF COUNSEL: 

reviewed only by aid of bill of exceptions, 102d. 
see "Argument of Counsel." 

REMARKS OF JUDGE: 

during trial not "instructions," 924. 
see "Instructions." 

REMFJDIES: t . ^ „ 

choice of, for goods sold and delivered, <1._ 
to collect fine, penalty, or forfeiture, 8*. 
when debt preferable, 88, 89, 90. 
when "covenant" especially proper, 97. 
for tenants in common to land, 101, 102. 
action of account or bill in chancery, 110. 
trespass or case, 114, 135, 183. 

for injury to property, 117. 
trespass or trover, 119. 



Digitized by Google 



INDEX. 



1903 



[The references are to sections: Vol. I., ® 1-787; Vol. II., §§ 788-1276.1 

REMEDIES— Cow tinned 

trespass or trover, at suit of tenants in common, 117. 
trespass and replevin, 120. 
waiver of tort and suing in assumpsit, 132. 
trover or trespass, 137. 

trespass, not trover, for injury to crops by animals, 143. 
replevin or trespass, 155. 

trover preferable to replevin, for grain in warehouse, 164. 

replevin or trover, 593. 

for property taken on tax levy, 165. 

for injury to property, 231. 

for goods sold on misrepresentation, 233. 

"case," preferable when and why, 237. 

ejectment or case, 260. 

for injury to highway, 242. 
ejectment or forcible entry and detainer, 240, 263. 
attachment or garnishment, 355. 

of stockholder's interest, 297. 
certiorari, or appeal, or writ of error, 393, 1038. 
assumpsit or case, 595. 
appeal or writ of error, 1031, 1038. 
mandamus or injunction, 1097, note. 
mandamus or writ of error. 1099. 
mandamus or quo warranto, 1098. 

mandamus or indictment to remove obstruction to highway, 
prohibition or injunction, 1117. 
prohibition or mandamus, '1118. 

scire facias or quo warranto, to try legality of corporation, 
concurrent, trespass and case. 135. 
mandamus and another, 1108. 

forcible entry and detainer, or writ of possession under d< 
1207, note. 

on right of action given by statute, 85. £ ,^ 
selection of, on contracts, 55, 56. 



REMOVABLE FIXTURES: 

may be subject of replevin, lo6. 



luuv ALi; 

as grounds for attachment, 309, 310. 
by certiorari, who may procure. 395. 

when it may be obtained, 396. 

how obtained, petition, 397. 
from premises, ground for distress for rent, 
of attorney from practice, effect of, 12o0. 
of causes/from justice's court by certiorari, 



see "Actions.' 



REMITTITUR: 

in attachment, 347. 
in upper court, on judgment oi 
surplusage of judgment over a 
where verdict too great, 992. 
see "Judgment." 





see "Attachment." 
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RENDERING JUDGMENT: 
is a judicial act, 990. 

see "Judgment." 

RENT: 

definition of, 510. 

action for, assumpsit proper, when, 48. 

assumpsit to recover, 80. 

when to be brought on lease, 81. 

terminated by forcible entry and detainer, 1216, note, 
assignment of, who to sue for, 24, note, 
declaration in common counts will not lie to recover, 510. 
declaration for in covenant, by lessor against lessee {Form Ao. 16V, 

by lessor against assignee of lessee (Form No. 166), 575. 
by heir of lessor against lessee, for reut, etc. (FornilSio. 167), 5<5. 
by devisee of lessor against lessee (Form No. 168), 5<o. 
distress for, classification of action, 50. 
definition, nature and history. 1220. 
right of, when not waived, 1220. 
maintainable ouly when rent due, when, 1220. 
security for costs to be given by non-resident plaintiff, l^u. 
what property may be distrained, 1221. 
may be made against sub-lessee or assignee, lz-i. 
when a trespass, 1221, note, 
when landlord may make, 1222. 
when must be begun, 1222. 
abandonment or removal, ground for, 1222. 
before rent due, ground for, 1222. 
release of right, limited to rent then due, 1221, note, 
how proceedings begun, warrant, inventory, 12^. 
tender of amount due destroys right to, 1222, note, 
form of warrant (No. J t 00), 1223. 
who may levy, 1223. 
form of inventory (No. J,01), 1223. 
summons, issuance and return (Form No. 402), 1^4. 
notice to non-residents, 1225. 
pleading, practice, 1220. 
set-off in, 1227. 
recoupment in, 1227. 
plea of payment in, 1227. 
' judgment for plaintiff in. 1228. 

effect of, when defendant served, 1228. 
effect of. when defendant uot served. 1228. 
on defendant's set-off, 1228. 
release of property by giving bond. 1229. 
perishable property, disposition of, 1230. 
parties plaintiff in action for, 575, note. 

RENTS AND PROFITS: 

recovery of, in ejectment, 2i9, 280. 

see "Suggestion of Damages." 

REOPENING: 

case after evidence all in, 904. 
see "Proof." 

REPAIRS: 

landlord may make forcible entry to make. 

declaration in covenant, for failure to make (Form Ao. 165), oto. 
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REPLEADER: 

motion for, ground for, what is, 963. 
when the proper proceeding, 963. 
new trial obtained by, 963. 

REPLEVIN: 

action of, how classified, 50, 112. 
nature of, 155. 

who to bring when chattels assigned, 28. 

does survive, 29. 

no bar to trespass, when, 120. 

when to be begun, 169. 

where to be brought, 170. 

when concurrent with trespass, 120. 

how begun, 155. 

when it will lie, generally, 156. 
officer may maintain, when, 156. 
title necessary to support, 157. 
by vendee, when title has passed, 158. 

for Injury to goods sold on condition, title to remain in vendor, 
159. 

for distress of cattle, damage feasant, 162. 
for goods sold, title not to pass, etc., 159. 
for goods, possession obtained through fraud, etc., 160. 
on rescission of sale of goods, tender necessary, 160. 
for goods delivered by mistake, 160. 
by and against co-tenant, partner, 161. 
for distress of cattle, damage feasant, 162. 
against officer, for unlawful seizure under process, 163. 
when it will not lie, generally, 164. 
wrongful detention necessary to sustain, 164. 
identification of property necessary to, 164. 
when demand necessary before suit, 166. 
when demand unnecessary, 168. 
demand in, who must make, 167. "* 
affidavit in, 171. 
form of, 171. 

must contain description of property, 171. 

must be sworn to, 171, note. 

made on information and belief, 171, note, 
the writ, 172. 
bond in, 173. 

return of bond with writ, 174. 

bond of indemnity in, 175. 

execution of writ in, 175. 

pleading in, 177. 

amendments in, 177. 

judgment in. fixes right of parties, 178. 

verdict, 178. 
suit on bond, 180. 

will lie for goods sold on misrepresentation, 233. 
will not lie for attached property by claimant, 34o. 
declaration for, general rules, 582. 

form of (No. 203), 593. 
plea in, when to jurisdiction, 653, note, 
general issue, what may be shown under, 69 j. 
to action on bond, must be responsive, etc., <03, note, 
avowrv in. rules regarding, 708. 

Srpleata: <Tnot.ee wKn general issne, when required, 708. 
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REPLEVIN— Continued. 

of fee WlT taxation of costs on, 1038, note. 

when costs improperly taxed, 1012. 
and trover, counts in, may be joined, i07, iOS. 

choice of remedies, 593. 
bond of, debt will lie upon, 92. 

action on, 180. . 

value of property as stated m, . l™- 
plea to, must be responsive, etc., <03, note, 
judgment in, 182. 
purpose of, 173. 
form of (No. 3), 173. 

Satn^i^tifE in case, for taking insufficient (Fon* 
No. 260). 612. 

writ of, duty of warehouseman upon service of, 138. 
will protect officer, when, 163, note, 
execution of, 175. Q i ita 

construction service upon non-residents, et al., ito. 

see "Writ." 

REPLICATION: 

burden of proof on 820. 
demurrer to. "general" (Form No. 297), 637. - 
"special" (Form No. 298), 637. 
general rules, 738. 
judgment on, 738, note, 
form of (No. 355), 733. 
in quo warranto, 1133. 
may be several matters, 735. 
may be double by permission, 733, note, 
of plaintiff to plea in abatement, 677. 

to defendant's plea, 733. 
rejoinder to, when to plea in abatement, 678. 
striking from files, 733, note, 
to plea in abatement by plaintiff, 677. 
when to be verified, 677. 
how should conclude, 677. 
waiver of, 733, note, 737, note, 
see "Pleading." 

REPLY BRIEF: 

in upper court rule governing, 1072, note, 
see "Practice." 

"REPLY DOUBLE:" 

obtaining leave to, 733, note, 
see "Replication." 

R.EPORT * 

of auditors in action of account, 109. • 

of commisssloners on assessment of value of improvements in e.eci 

ment 287, 28S. 
of referee, rules governing, 1201. 



Digitized by Google 



INDEX. 



190f 



[The references are to sections: Vol. I., §§ 1-787: Vol. II., §§ 788-1276.] 

EEPORT— Continued. 

of referee, form of, dismissing the action (No. 392), 1201. 
generally (No. 393), 1201. 
in action for negligence (No. 89J f ), 1201. 
exceptions to, rules governing, 1202. 

hearing, etc., 1199. 
form of exceptions to (No. 395), 1202. 

REPRESENTATIVE CHARACTER: 

averment of, in commencement of declaration, rule regarding, 498. 
see "Declaration." 

REPUTATION: 

damages to, action on the case for, 184. 
of witness, impeachment, 885. 

REQUEST: 

what is equivalent to, 73, note. 

necessary averment of, in declaration for money paid to defendant's; 

use (IX). 510. 
averment of, in declaration, 520. 
see "Demand." 

REQUISITES: 

of award on arbitration. 1189. 

of bill of exceptions, 1023. 

of cause of action, what are, 52. 

of declaration, must contain all necessary facts, 481. 

must aver facts with certainty, 482. 

the names of parties, 483. 

averment of time, etc., 484. 

must aver place or location, 485. 

must aver cause of action, 486. 

necessary averments, variance, amendments, 487. 

in case, 595. 
of information in quo warranto, 1129. 
of judgments generally, 897. 
to support motion for continuance, 793. 

RES: 

jurisdiction of, 4. 

RES AD JUDICATA: 

matters decided in supreme court, 7. 
when cases decided in appellate court are, 8. 
when trespass bars replevin, 120. 
non-suit is not in replevin, 181. 

how far judgment in ejectment is, 277. ,. n w , 

what is not when several counts joined in declaration, 525, note- 
as a defense (Form No. 321), 710, note. 

see "Conclusiveness of Judgment." 

RESCISION OF CONTRACT: 
when allowable for fraud, 69. 

see "Contracts" and "Assumpsit." 

RESIDUARY LEGATEE: 

may maintain action of account, luu. 



Digitized by Google 



1908 INDEX. 

[The references are to sections: Vol. I., §§ 1-787; Vol. II., §§ 788-1276.] 

RESPONDEAT OUSTER: 

judgment of, on demurrer, 640. 
on plea to jurisdiction, 655. 
on plea in abatement, 681. 

RESPONDENT: 

which party is, 12. 

party defendant in mandamus^ 1107. 

defendant in quo warranto, 1128. 

see "Parties" and "Defendants." 

RESTITUTION: 

writ of, in action of ejectment, 278. 

form of, in forcible entry and detainer (Ao. 39S), 121b. 

RESTRAINT: 

unlawful, is false imprisonment, 209. 

see "Arrest" and "False Imprisonment." 

RESTRICTION: 

of appearance of defendant in suit, odi. 
see "Appearance, Special." 

RETAINER AND APPEARANCE: 

of attorney not necessary, party may manage his ow n case, 

1268, note, 
client's right to counsel, 1264. 
contract of retainer, 1265. 
death ends contract of, 1265. 
appearance, generally, 1266. 

withdrawal of appearance, substitution of attorney, l^bT. 
proving retainer, 1275. 

see "Attorney at Law." 

"RETAINING LIEN:" 

possessed by attorney for services, 1276. 
see "Attorney at Law." 

RETRACTION: 

of libel, notice to make, 196. 
of publication, corrects libel when, 196. 
see "Libel." 

RETRIAL: 

of case remanded, practice, 1085. 
when unnecessary, 1084. 
:« : see "Practice." 

RETURN: 

by special deputy, verified by affidavit, 445. 
of bond for release of attached property, 334. 
enforcement of, 447. 
how contradicted, 446. 
impeachment of, 446. 
of justice on appeal, 416. 

of process, in attachment in aid, proceedings on, 3od. 

when served on corporation, 441. 

on writ of error, 1055. 
of property, judgment for in replevin, 178. 
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RETURN— Continued. 

of replevin bond with writ, 174. 
of sheriff questioned by plea in abatement, 665, note, 
of summons, what constitutes, 436. 
aided by intendment, 444. 
form of. "not found" (No. 21), 444. 
generally (Nos. 21-22), 444. 
form of, "found" (No. 22), 444. 
should be signed, 444. 
what sufficient, 444, note, 
served on corporation, 444, note, 
by deputy or special deputy, 445. 
how impeached, 446. 
how enforced, 447. 
how amended, 448. 

to show cause in mandamus, rule, 1109. 

in quo warranto, 1130. 

in distress for rent, 1224. 
time of summons in commencement of suit, 434. 
erroneous, gives no jurisdiction, 435. 

traverse of. how issue raised, 446. . 0 

of writ, when erroneous, no ground for setting aside default, 802, 
note. 

of attachment, personally served, 329. 
of error, 1053. 

when to operate as supei'sedeas, lOD^J. 
of garnishment, 358. 

of habeas corpus -producing the body, 1150. 
form, 1150. 

proceedings on. generally, 1151. 

of nrohibition. enforcible by attachment, 11^. 

of » to foreclose a mortgage, what necessary to sup- 
port default, 1173. 
insufficient, how corrected, 448. 

am ;u d m m m e on S rwhet Jay be made without leare of court. 436. 
see "Service" and "Writ." 
REVENUE: 

" lurisdiction of supreme court in, <. ^„,.«. mi7 

cases T relating to. appeal taken direct to supreme court. 101.. 
what are, 1017, note. 

REVERSAL: .- 1Q 

xor^rror in form. 743. note, 
for want of cross-examination when, 8.4. 
' for remarks of judge, when, 924. 
plaintiff may procure, 1014, note. 

^wK^ ^ion of trespass to land. 123. 

happen., who may take to a— or supreme court, 1030. 
* when there are several parties, 1030. 

when mny be taken to "^^"ToB 
canuot be of Aatea* corpus proceedings, 103J. 
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REVIEW — Continued. 

by certiorari, to justice's court, 393. 

from appellate of supreme court, general mile, 1043. 
from appellate or supreme court, when it may be obtained, 1044. 
from what court it may issue, 1045. 
the procedure, 1046. 
form of petition {No. 371), 1047. 
assignment of errors not necessary, 1048. 
hearing and placing same on calendar, 1049. 
judgment, 1050. 
by writ of error, when procured, generally, 1036. 
in what cases may be procured, 1038. 
when it cannot be procured, 1039. 
cannot be of habeas corpus proceedings, 1039. 
within what time it may be procured. 1041. 
in appellate and supreme court, can be had of final judgments only, 
1013. 

cannot be had of interlocutory orders, 1013, note. 

who may obtain, 1014. 

two methods of obtaining, 1015. 

in what tribunal may be had, 1016. 

when cause taken from trial court to supreme court, cases 
enumerated, 1017. . 1ft17 

when cases taken from trial court to appellate court, 1017. 

in supreme court, how procured from appellate court when 
ordinary rules not applicable, 1019. 

when by supreme court after appellate court, 1019. 

when by certiorari, when cases reviewed by appellate and su- 
preme court, 1019, note. 

when not by supreme court after appellate court, 10 JO. 

how procured after time for appeal expired, 1031. 

cannot be had on habeas corpus proceedings, 1039. 

only procured on final judgments, 1039. 
■of arbitration and award, 1197. 
of attachment proceedings, 354. 

of evidence, procured only by bill of exceptions, 844, 1021. 

how alone obtained, 894. 
of findings of the court, how obtained. 960. 
of forcible entry and detainer cases, 1019, note, 
of habeas corpus not granted, 1158. , . , n 

of interlocutory judgments and orders, procured only by aid oi diii 

of exceptions, 1023. 
of judgment, extent, general rule, 1000. 
of opening statement of counsel, 813. 
of proceedings, on mandamus, 1114. 

to disbar attorneys, 1251. 
of quo warranto, appeal or writ of error, 1137. 
of replevin, in appellate and supreme court, 1019, note. 

finding of appellate court conclusive on supreme court, 10^0, 
note. 

of rules and orders, 779. 

of ruling, on motion for continuance, 794. 

of rulings on motions, procured only by aid of bill of exceptions, 
1023. 

of selection of jury, 809. 

of what may be procured, 1013. 

practice in courts of, when writ of error to operate as superseaeas, 
1051. 
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REVIEW— Continued. 

practice In courts of, indorsement of writ of error, filing writ and 
transcript, return, certificate, 1052. 
to whom writ of error directed, when service unnecessary, 

return, 1053. 
process on writ of error, scire facias, 1054. 

service and return of process, appearance and notice thereof, 
1055. 

plaintiff's duty to order scire facias, notice, continuance, 1056. 
pending writ of error, notice to purchaser and terre-tenants, 
1057. 

of what "authenticated copy of record of judgment appealed 

from" to consist, 1058. 
when cause removed from appellate to supreme court, 1059. 
transcript, clerk may be directed what to include in, 1060. 

when to be filed, placing case on docket, 1061. 
assignment of error, 1062. 

form of (No. 373), 1064. 
assignment of cross-errors, 1065. 

in supreme court, when reviewing appellate court decision, 
1063. 

joinder in error, effect of omission, 1066. 

time to plead when defendant prefers not to join in error, 1067. 
abstract, preparing and filing, 1068. 

what it shall contain, 1069. 

when to be filed, default, 1070. 

further abstract, 1071. 
brief, preparing aud filing, 1072. 

when to be filed, 1073. 

number of copies to be filed, 1074. 
docketing and heariug the case, 1075. 
argument of counsel. 1076. 

none oral on motion for rehearing, 1077. 

oral, time allowed for, 1078. 
judgment, general rule, 1079. 

of affirmance, execution, 1080. 

of reversal in whole, execution, 1081. 

of reversal in part, remittitur, execution, 1082. 

of dismissal, execution, 1083. 
remanding cause, retrial, when unnecessary. 1084. 
when case remanded for retrial, practice, 1085. 
rehearing, petition for, 1086. 

notice, filing, 1087. 

no argument permitted in support of petition, 1088. 

supersedeas to stay proceedings, 1089. 

redocketing case when granted, 1090. 

record, abstract, brief and argument, 1091. 

reply to petition, 1092. 

closing argument of petitioner. 1093. 

oral arguments, conclusion, 1094. 
motions, generally, 1095. 
change of venue, 1096. 
powers of appellate court, 8. 
proceedings to obtain, general rule, 1013. 

see "Practice in Appellate and Supreme Court." 

REVIVAL OF EXECUTION: 

by scire facias, after seven years, 1164. 

see "Scire Facias" and "Judgment." 
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REVIVAL OF JUDGMENT: 
by scire facias, 1163. 

form of writ (No. 370), H63. 
unnecessary in behalf of the people, llbd. 

BB Yet™vy of, declaration in assumpsit for offered by advertisement 
for discovery of offender (Form -Ao. 89), ooo. 

RI Td G driving against plaintiff, declaration in trespass for (Form No. 

186), 590. 
RIGHT* 

equitable, not reached by garnishment, 359. 
XX^^o^a to on nis default, 995. 

of tfS&SFSS^'*** of Hta. 

of counsel, possessed by client, 1264. 

of officer, in capias cases, 457, note. 

of parties on trial of suggestion of damages, -as4. 

of possession, necessary to sustain trespass, 117. 

necessary to sustain ejectment, 246. 

will alone support ejectment, 258. 

must be "present" to sustain replevin, loT. 

replevin cannot be maintained without, 164. 

necessary to maintain replevin, 156. 

determined in replevin, 178. 
of recovery, waived by withdrawal of counts, 5^>. 

or ^^A. averment ^^^^T' 
under constitution guaranteed, applicable in attachment, 294. 
what cannot be reached by garnishment, 360. 
writ of, when Jiabcas corpus is, 1145. 

RIPARIAN OWNER: 

rights of, in replevin, 156. 

RISK: . , . no _ 

of employment assumed by employe, zzo. 

see also "Insurance." 

ROADWAY: 

see "Private Way" and "Highway." 

ROLL OF ATTORNEYS: 
where and how kept, 1241. 

power of court to strike name from, 1246. 24g 
striking name from, opportunity to be heard must be given, 

complaint or information, 1249. 

effect of, 1250. 

restoration after, 1251. 
see "Attorney at Law." 

RULES: , , „ 

classification of "common" and "specials, 7<1. 
absolute, when granted, 771. 
how rule nisi made, 777. 
when granted in first instance, 778. 
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RULES - Continued. 

are not "records," 772. 

and orders, how impeached in review, 779. 

nisi, when granted, 771. 

when granted, generally, 769. 
how made absolute, 777. 

when not needed, rule absolute in first instance, 778. 
of construction regarding attachment, 292. 
"of course," what understood by and when granted, 769. 
of court, authority to make, 6. 

when should not be changed, 6, note. 

powers of supreme court to make over, 7. 

power of appellate court to make, 8. 

county court may make, 10. 

must be proved, 797, note, 
to plead instanter, meaning of, 719. 
to show cause in proceedings to disbar attorneys, 1249. 
see also "Motions." 

RULINGS: 

exceptions to, on motion for new trial in ejectment, 277, note 
see "Orders" and "Judgments, Interlocutory." 

RULINGS OF COURT: 

on evidence, objection and exception to, 894. 
on objection to evidence, 896. 

silence construed as against objection, 896. 
on evidence, review of, how procured, 1021. 

on motion for new trial, no part of record unless by bill of execep- 
tions, 1023. 

see "Judgments, Interlocutory," and "Orders." ' 

RULINGS ON MOTIONS: 

reviewed only by aid of bill of exceptions, 1023. 
see "Motions" and "Judgments." 

"RUNNING WITH THE LAND:" 

who may sue on such covenant, 35. 

S. 

SABBATH: 

what constitutes, 437. 
see "Sunday." 

SALE: 

conditional, when assumpsit will lie upon, 71, note. 

replevin for goods sold on, 159. 
condition of, of goods, trover to recover for breach of, 144. 
and delivery of goods, statement of cause of action for (/), 510. 
declaration in case for fraud in (Forms Nos. 2S0-2' / 2), 605. 
in garnishment, application of proceeds of, 383. 

equitable power of court relating to, 384. 
of crops to defendant, declaration in assumpsit for (III), 510. 
of fixtures, form of declaration for (IV), 510. 
of goods, rescision of contract for, 71. 

assumpsit to recover price of, 71. 

for cash payment, a precedent to title, 158. 

121 
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SAL o^7oo«tfon on the caae for false statements made on, 233. 
declaration for in assumpsit (Forms Nos 90-97), 536. 
of perishable property, on distress for rent, 1230. . tul 

on execution, in garnishment, garnishee with lien may take title, 

385 

not vitiated by certiorari, 402. 
proof of, by books,- 850. 
without books, 851. 

SA atd wages, declaration in common counts for (XX), 510. 
see "Wages." 

SERVANT: 

office of, practically abolished, 1231. 
see "Attorney at Law." 

SATISFACTION: 

burden of proof regarding, 820. . ith 2enera i issue 

form of averment of, in special plea, or notice with general w» 

{No. 819), 710. i « -toft* 

of judgment, authority of counsel to make, 12(58. 
see "Accord and Satisfaction." 

SAYING EXCEPTIONS: 
to evidence, 844. 

see "Exception." 

SCIENTIFIC BOOKS:, 
as evidence, 854. 

see "Documents." 

SCHOOL BOARD: 

see "Trustees of Schools.", 

SCHOOL DISTRICT: 

how to be sued on contract, 33. 
treasurer, mandamus will lie to, when, 110^. 
see "Municipal Corporation." 

SCHOOL LAND: 

who may recover for damages to, 26, note. 

SCHOOL MISTRESS: 

slander of, declaration in case for {No. 285), tfia. 

SCHOOL OFFICERS: 

mandamus will lie to, when, HOo. 
see "Officers." 

SCIRE FACIAS: 

writ of, to collect forfeiture, 8i. 

and debt, concurrent remedies, when, 89. 
attachment in aid of, 352. 

to make default judgment final in garnishment, 37b. 

circuit court may issue, 389. 

to bring in co-partner, 440. note. 

cannot be procured against bail in civil cases, 4i4. 
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SCIRE FACIAS— Continued. 

writ of, barred by keeping tender good (Form No. 828), 710, note. 

costs on, 1009, note, 1010, note. 

on writ of error, 1054. 

plaintiff's duty to order, notice, continuance, 1056. 

prcecipe for, form of (No. 378), 1162. 

origin, nature and purpose of, 1162. 

to revive a judgment, 1163. 

service of, by publication, 1163. 

to revive a judgment (Form No. S79), 1163. 

changing name of plaintiff by amendment, 1163, note. 

to revive execution after seven years, 1164. 

considered as a summons and nothing more, 1165. 

to make defendants not served with process parties to a Judg- 
ment, 1165. t 

to make partv to judgment, attachment may be sued out in aid 
of, 1165. 

in justice's court, form, 1165, note. 

defense, 1165, note. 

(Form No. 380), 1165. 
trial on, before justice of the peace, 1165, note. 
1o collect special assessments, 1166. 
to try legal existence of corporation, 1167. 
against sureties, defense to, 1168. 

on bond of appeal (Form No. 382), 1169. 
against bail, 1168. 

(Form No. 381), 1168. 
against a garnishee (Form No. 883), 1170. ^ 
to foreclose a mortgage, general rule, 1171. 

(Farm No. 384), 1171. 

no declaration required, 1172. 

formal requisites, 1172. 

service of, publication, 1173. 

defenses to, 1174. 

judgment, 1175. 

is a proceeding in rem, 1175. 

special execution, lien, 1176. 
pleadings on, generally, 1177. 
plea of "nul tiel record" to (Form No. 385), 1177. 

of payment to (Form No. 380), 1177. 

of death to (Form No. 387). 1177. 
judgment on, damages, costs, 1178. 
execution on judgment, 1179. 

see "Writ." 

SEAL: 

county courts have, 10. 

of court, what it designates, 2. 

SEALED CONTRACT: 
assumpsit on, 59. 

debt a proper form of action, 92. 
see "Actions." 

SEALED INSTRUMENT: 

action of covenant upon, 95. 
see "Actions." 
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SEALED NOTE: 

assumpsit, generally, 60. 

SEALED VERDICT: 
rule governing, 945. 

see "Verdict." 

SEALING BILL OF EXCEPTIONS: 
rule regarding, 1025. 

see "Bill of Exceptions." 

SECOND APPEAL: 

to appellate court, practice, 1084, note, 
see "Appeal" and "Practice." 

SB p^eyenfed^y supersedeas on writ of error, 1051, note. 

"SECONDARY EVIDENCE:" 
definition of, 860. 

proof of contents of documents by, 8b0. 
see "Evidence." 

SECURITY FOR COSTS: 

when required before commencing suit, 430. 
form of (No. 19), 430. 

when need not be given, 431. . nntp 

dismissal of writ of error for want of, 1055 > . note. 

to be given in distress for rent by non-residentai piaintm, x**v~ 
see "Costs" and "Commencement of Actions." 

^VDIJCTION * 

plaintiffs in action for, when interest assigned, 28. 
who may sue for injury occasioned by, 31. 
action on the case for 214. 
declaration for in case (Form No. 251), 608. 
see "Trespass." 

SEIZIN: 

see "Covenant Of." 

"SEIZIN IN HIS DEMESNE AS OF FEE:" 
effect of averment, 577, note. 

SEIZURE: 

of property in time of war, 4, note, 
under process, unlawful replevin for, 163. 
see "Levy" and "Service." 

SELECTION: cBr kq 

of remedies on contracts, 55, 56. 
of jury, challenges, 806. 

SELF DEFENSE: 

justification of trespass, when, 115. 
when assaulted by animal, 118. 

when trespassing animal may be killed, 1^7, note. iMue - 
form of averment of, in special plea or notice with general issue-, 

(.Vo. 345), 710. 
plea of, in trespass (Form No. 3^5), 710. 
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SENDING JURY BACK: 

to find special verdict, 955. 
motion for, when error in special verdict, 957. 
see "Jury." 

SERGEANT AT LAW: 
definition of, 1231. 

see "Attorney at Law." 

SERVANT: 

master liable for tort of, when, 41. 
enticing away, action on case for, 215. 
becomes trespasser, when, 229. 

negligence of, action on case for damages caused by, 229. 
declaration in case against, for careless driving (Form No. 212), 597. 

SERVICES: 

and labor, declaration common counts for (VI), 510. 

of horses, carriages, etc., declaration in common counts for (Via), 
510. 

professional, assumpsit to recover for, 75. 
professional, assumpsit to recover for, 77. 
value of, proof of, in assumpsit, 77. 
proof of, in action on contract, 74. 



SERVICE: 

by publication of scire facia*, 1173. 

in forcible entry and detainer, 1213. 
of notice of motion, aflidavit of (Form No. 857), 773. 
of process, in attachment on joint debtors, 296. 

in attachment, insufficiency of, grounds for dissolution, 341. 

personally, its effect upon judgment' in attachment, 346-347. 

who may make, and when, 436. 

when cannot be made, 437. 

by officer, must be within his jurisdiction, 438. 

where to be made, 438. 

how made, 439. 

upon partnership, how made, 440. 
upon private corporations, publications, 441. 
upon receiver, 442. 
upon municipal corporations. 443. 
insufficient, how corrected, 448. 
on writ of error, 1055. 
•of summons, necessary to jurisdiction, 436.4 
cannot be made by party to suit, 486. 
by deputy officer, 436. 
upon married woman, 436. 
who may make, and when, 436. 
calculation of time, 436, note, 
on foreign corporation, 436, note, 
cannot be made on Sunday. 437. 
who exempt from, 437. 
when to be made, 438. 
how made, 439. 

upon partnership, how made, 440. 

in quo warranto, how made, 1131. 

in forcible entry and detainer, publication, 1213. 



see "Averments" and "Declaration.' 
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SERVICE — Continued. 

of summons, in distress for rent, 1224. 

see "Service of Process." 
of warrant, in distress for rent, who may make, 1223. 
of writ of attachment, when to be made, 320. 

priority of, in attachment, 322. 

on defendant personally, return, 329. 

effect of death of defendant after, 330. 

of garnishment, 357, 358. 

of capiat, 455. 

of error, when unnecessary, 1053. 

of mandamus, 1111. 

of prohibition, 1122. 

of habeas cot pus, who to make, 1148. 
how made, 1149. 

of scire facias, by publication, 1163. 

to foreclose a mortgage, publication, 1173. 

liability of attorney relating to, 1263. 
personal, of writ of attachment on defendant, return, 329. 

of writ of attachment, 337. 
upon a city, how made, 443. 
upon a county, how made, 443. 
upon a town, how made, 443. 
upon a village, how made, 443. 

see "Writ, Execution of." 

SET-OFF: 

general rules, 721. 

nature of, 721. 

not allowed in "case," 237. 

in trial of suggestion of damages in ejectment, 284. 
bill of particulars of, 726. 

may be demanded, 646. 
in attachment, 344, 724. 

should be claimed by garnishee in answer, 370. 
cannot be made of unliquidated damages, 370. 
pleaded specially in assumpsit, 702. 

in debt, 703. 
and recoupment, distinguished, 721. 

compared, 730. 
burden of proof on, 722, 726, note. " 

regarding, 820. 
not compulsory 723. 
estoppel, when not. interposed, 723. 
what susceptible of, 724. 
when to be made, 724. 
in ejectment, 724. 

statute of limitations does not bar. when, 724, note, 
waiver of right to, 724, note, 726, note, 
copy of instrument or account to accompany, 725. 
notice of (Form No. 353), 726. 

rides regarding, 726. 
dismissal of suit after notice of, 727. 
trial of, 728. 

by defendant where plaintiff in default, 798. 
judgment on trial of, 728. 

in distress for rent, 1228. 
demurrer to replication to, effect of overruling, 738, note, 
in distress for rent, 1227. 

see "Plea." 
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SETTING ASIDE: 

rules and orders, 779. 
motion for, continuance, 794. 
appearance entered by mistake, 629. 
award, time to make motion for, 1195. 

effect of ? 1196. 
default, affidavit to support motion for, 802. 

not for erroneous return, 802, note, 
judgment, must show cause and be made at same term, 978. 

by confession, what court has the power, 999. 
practice, 999. 

affidavit in support of motion for, 999. 
entered on verdict, practice, 1007. 

against several, 1007, note, 
order for is not itself a judgment, 1007, note, 
does not set aside verdict, 1007, note, 
verdict, in action of trover, 153. 

cause must be shown for, at the same term, 978. 

not for defective count, 948, note. 

not effected by setting aside judgment, 1007, note. 

see "Motions." 

SETTLING BILL OF EXCEPTIONS: 
rule regarding, 1025. 

see "Exceptions" and "Bills of Exceptions." 

SEVEN YEARS' POSSESSION: 

with payment of taxes, effect on ejectment, 244. 
see "Adverse Possession." 



SEWER: 

construction of, compelled by mandamus, when, 1104. 

SHAFTING: 

liability for, when not boxed, 41. 

SEVERAL PLEAS: 

of special matter of defense may be interposed, 700. 
in same cause may be filed, 714. 
see "Pleas." 

SHEEP: 

killed by a dog, who liable for, 43. 
no joint action for injury to, 44. 
trespass for chasing, declaration (Form Ao. 194), 591. 
see "Animals." 

SHERIFF: 

suit for use of, on replevin bond, 180. 

may summon help to execute writ, when, 278. 

may serve summons, when, 436. 

declaration in case against, for false return (Form Ao. 258), 612. 
for not levying (Form No. 259), 612. 

for taking insufficient bond in replevin (Form No. 260), 612. 
see "Officers." 

SHERIFF'S BOND: 
debt will lie upon, 92. 
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SH ^esS fo^ Paid by party retiring him, X012. 

SH ^SedT pV^ abatexnent, 665, note, 
see "Return." 

SHI dociage of, dedaratton in common counts for (XXII). 510. 

declaration in case (Form No. 23V, «w- 

SHORT CAUSE CALENDAR: 
duty of clerk to prepare, 782. 
how case placed upon, 783. _ 
affidavit for placing case on (Form No^ 35®, 783. 
proceeding to have case stricken from, 784. 
day to be set aside for trial of , <8o. 
trial to occupy one hour only, 78b. 
continuances of, 787. 

SHOW CAUSE ORDER: 
defense to, 775. 

SHOW CAUSE SUMMONS: 

in mandamus, when returnable, liw. • 
to issue on writ of prohibition, when 1119. 
to issue against garnishees, when, 11 <a 
in proceedings to disbar attorneys, 1249. 

SICKNESS: 

see "Illness." 

SID a E ctloI A on?he case for Injuries caused by, 228. 
SIGNATURE: 

Jffidto affi^aVi^r attachment by amendment, 315. 

offffia^ 17 1, note, 

of officer, administering oath necessary to affidavit, in, 
to declaration, who may affix, 547. _ 
to plea in abatement by attorneys, 674, note. 

SIGNING BILL OF EXCEPTIONS: 
'rule regarding, 1024. 
compelled by mandamus, 1099, note, 
see "Bill of Exceptions." 

SIMILITER: 

to plea in trespass, 695. 
form of, 734. 
rules relating to, 734. 
admission by, 734, note. 

SETTING ASIDE DISMISSAL: 
of appeals from justice's court, 422. 
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SKILL: 

professional, amount necessary to sustain recovery, 77. 
see "Services" and "Assumpsit." 

SLANDER: 

who to join as plaintiffs in action for, 27. 
plaintiffs in action for, when interest assigned, 28. 
action abates at death of plaintiff, 29. 

abates with death of wrong doer, 46. 
defendants joined in action for, 44. 
oral, number and classification of, 185. 
for words actionable in themselves, 186. 
justification of, 187. 

may be shown under plea of general issue, 698. 
words not actionable in themselves may become so, 187. 
words actionable in themselves, when not, 188. 
words charging adultery, 190. 
of title to land, 189. 

privileged communications in, 189, note, 
accusing one of false swearing is, 190, 191. 

accusing female of want of chastity is, declaration in case for (Form 

No. 286), 619. 
presumption of malice in, 191. 
accusation of perjury is, 191. 
and libel distinguished, 194. 
declaration in case for (Forms Nos. 282-291), 619. 
regarding profession, declaration in case for (No. 287), 619. 
imputing dishonesty, declaration in case for (Forms Nos. 288-289), 

619. 

imputing insolvency, declaration in case for (No. 290), 619. 
in foreign language, declaration in case for (Form No. 291), 619. 
truth of words must be specially pleaded, 698. 
proof in action for, 818, note, 
husband may testify for wife in, 828. 
see also "Libel." 

SLAUGHTER HOUSE: 

declaration in case for nuisance in keeping (No. 231), 001. 
see "Nuisance." 

SLIGHT NEGLIGENCE: 
what is, 222. 

see "Negligence." 

SMALLNESS OF DAMAGES: 
ground for new trial when, 973. 
see "New Trial." 

SOCIETIES: 

under what name may sue. 13. 

religious, not interfered with by mandamus generally, 1098, note, 
see "Corporations." 

SOLICITOR: 

definition of, 1231. 

see "Attorney at Law." 
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SOURCE OP TITLE: 

Sr« Sgtt^**** entry and detainer 1215 
see "Ejectment" and "Forcible Entry and Detainer. 

SOUNDING WHISTLE: 

willfully, is negligence when, 220. 

see "Railroads" and "Negligence." 

SPARKS FROM ENGINE: 
liabality of railroad for, 231. 

see "Negligence" and "Railroads." 

SPECIAL APPEARANCE: 

to move to quash an attachment allowed, 292. 

in attachment, effect of, 340. 

after appeal from justice's court, 417. 

of defendant, not sufficient to give jurisdiction, 439. 

how made, 631. 
of counsel, rules governing, 1266. 
see "Appearance." 

SPECIAL ASSESSMENTS: 
collected by scire facias, 1166. 

SPECIAL ASSUMPSIT: 
what is, 54. 

see "Assumpsit." 

SPECIAL BAIL: 

in capiat cases, 456. inn AM 

proceedings concerning, 461-462-463. 
surrender of defendant by, 462-463-464. 
see "Bail" and "Bond." 

SPECIAL BREACH: 
form of, 526, note. 

see "Declaration" and "Breach." 

SPECIAL CONTRACT: 

no recovery on common counts, 505. 

plaintiffs in actions on, 13. 

declaration on, must contain special count, 514. 

require special count in declaration to sustain recovery, 

SPECIAL COUNTS: 

use of, in declaration, 503. 

in assumpsit, when required, 514. 

in declaration, necessary to recover rent, 510. 

six points to be observed, 514. 

the "inducement," 515. 

the "consideration," 516. 

the "promise," 517. 

averment of notice, 519. 

averment of request, 520. 

averment of breach, 521. 

averment of two breaches, 522. 

averment of damages, 524. 
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SPECIAL COUNTS- Continued. 

in declaration, form assigning the breach, 523. 
joinder of counts, 525. 
in assumpsit, necessary averments, 518. 

against agents (Forms Nos. 61-68), 526. 

on awards (Forms Nos. 69-70), 527. 

against bailee (Form No. 71), 528. 

against common carriers (Forms Nos. 72-75), 529. 

against guarantor or surety (Forms Nos. 76-79), 530. 

against hirer of chattels (Form No. 80), 531. 

against tenant (Forms Nos. 81-8$), 532. 

for breach of promise of marriage (Forms Nos. 85-87), 533. 

for discharge from service (Form No. 88), 534. 

to recover reward (Form No. 89), 535. 

for goods sold (Forms Nos. 90-97), 536. 

for stock subscriptions (Form No. 98), 537. 

for hire of storage room (Form No. 99), 538. 

on warranty of chattels (Forms Nos. 100-103), 539. 

for money in exchange of chattels (Form No. 104), 540. 

on building or labor contract (Forms Nos. 105-106), 541. 

on corporation by-laws (Form No. 107), 542. 

for professional services (Form No. 108), 543. 

on Insurance policy (Forms Nos. 109-111). 544. 

on negotiable instrument "payable in money," (Forms Nos~ 
112-189), 545. 
in debt, on common bond (Forms Nos. 146-151), 566. 

on indemnity bonds, penal bonds (Forms Nos. 152-156), 567. 

on judgments (Forms Nos. 157-158), 568. 

on a recognizance (Form No. 159), 569. 

on licensed bond for use, etc. (Form No. 160), 570. 

on a statute for penalty or forfeiture (Form No. 161), 571. 
in covenant, on leases (Forms Nos. 164-168), 575. 

on contract to purchase land (Forms Nos. 169-170), 576. 

for breach of warranty (Forms Nos. 171-176), 577. 

on breach of warranty against incumbrances (Form No. 177), 
578. 

for breach of warranty for quiet enjoyment (Form No. 178) t 
579. 

on breach of warranty of seizin and power to convey (Form 
No. 179), 580. 

in "account," tenant in common against co-tenant (Forms Nos- 

180-182), 581. 
see "Declaration." 

SPECIAL DAMAGES: 

when to be avered in declaration, 524. 
see "Exemplary Damages." 

SPECIAL DEFENSE: 

notice with general issue, 700. . 
form of notice of, to accompany general issue, 710. 
see "Defense" and "Pleas." 

SPECIAL DEMAND: 

when necessary to aver in declaration, 520. 
see "Averments" and "Declaration." 
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SPECIAL DEPUTY: 

return by, verified by affidavit, 445. 
slrvice and return of scire facia* by, 1173, note, 
see "Deputy" and "Officers." 

SP S g S™ ensure by acire facias, 1176. 
see "Execution." 

^££2Xtf record unless by bill of exceptions, 1023. 

SPECIAL JURY: 
in replevin, 179. 
see "Jury." 

SPECIAL MOTIONS: 
generally, 769. 
of a criminal nature, 770. 
what are, 771. ^ „. „ 

substituted for plea in abatement,when, 66o. 
in upper court, rules governing, 1095. 
see "Motions." 

"SPECIAL PLEA:" 
defined, 683. 

when to be interposed, 699. 
formal parts of, enumerated, 701. 

fo^of X^mmeJcement and conclusion (No. S18), 710. 

verification of (No. 318), 710. 
notice with general issue, equivalent to, byy. 
several may be filed in same cause, 714. 1QQ 
or notice of special matter of defense with general issue OU. 
or "notice in writing" with general issue, in assumpsit, wneu 
required, 702. 

in debt, when required, 703. 

in covenant, when required, 704. 

in account, when required, 705. 

"trespass" or "case," when required, <06. 

in trover, when required, 707. 

in replevin, when required, 708. 

in ejectment, when required, 709. 

equivalent to (Form No. 317), 710. _ 10 
form of averment, of note given in satisfaction (*o. 319), 7iu 

of arbitration and award (No. 320), 710. 

of former judgment (No. 321), 710. 

of payment in money (No. 322), 710. 

of payment by services (No. 322). 710. 

of statute of frauds (No. 323), 710. 

ultra vires corporation (Form No. 324), 710. 

statute of limitation (No. 325), 710. 

of statute of limitations to book account C\o. 32o), au. 

of tender (No. 327), 710. 

of denial of part tender of residue (No. 328). ilQ. 

of want of capacity (No. 329), 710. 

of partnership of plaintiff (No. 330), 710. 

of want or failure of consideration (No. 331), ilO. 



i' 
t 



Digitized by Google 



INDEX. 



1925 



[The references are to sections: Vol. I., §§ 1-787; Vol. II., 56 788-1276.] 

" SPECIAL PLEA "—Continued. 

or "notice in writing." form of averment, of gambling debt (No. 882), 
710. 

of infancy of defendant (No. 333), 710. 
of increased risk in policy of insurance (No. 334), 710. 
of notice of estoppel (A r o. 335), 710. 
of fraud (No. 386), 710. 
of usury (No. 337), 710. 
of plene administravit (No. 338), 710. 
in debt on indemnity bond (No. 889), 710. 
of nul tiel record (No. 440), 710. 
of non damniflcatus (No. 341), 710. 
of denial of false warranty (No. 342), 710. 
of conditions performed (No. 348), 710. 
of duress (No. 344), 710. 
of self defense (No. 345), 710. 
of defending another (No. S' t 6), 710. 
of denial of libel (No. 34V, 710. 
of justification of libel (No. 348), 710. 
of that accusation is time (No. 349), 710. 
of diligence by common carrier (No. 850), 710. 
see "Pleas" and "Demurrers." 



SPECIAL PROPERTY: 

force of in action of trover, 152. 
will support replevin, 157. 
see "Title." 

SPECIAL QUESTIONS TO JURY: 
see "Special Verdict." 

SPECIAL RULES: 
what are, 771. 

see "Motions." 

SPECIAL TERM: 

when judge may appoint, 9. 
see "Courts." 

SPECIAL TRAVERSE: 

see "Special Pleas." 

SPECIAL VERDICT: 

prevails over general verdict, 949. 
purpose of. 952. 

motion for judgment on, exception to ruling of court, -986. 

when contrary to general verdict, 986. 
distinction between general verdict, 951. 
origin and nature of, 952. 
jury may find, on its own motion, 953. 
either party may require, 953. 
questions limited in number, 953. 
exceptions to special questions, 954. 
taking advantage of failure to return, 955. 
inconsistent with general verdict, effect, 956. 
error in, how availed of, 957. m 
imperfection or ambiguity in, ground for ventre facias de novo, 
see, also, "Finding by the Court" and "Verdict." 
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SPECIALTIES: 

plaintiffs in actions on, 13. 

SP l™ T nT : of. in declaration in debt, 558. 
St of, need not be inade 55< ; 
see "Contract Under Seal. 

SPECIALTY CONTRACT: 

debt maintainable upon, 92. „ 
see "Debt" and "Contract Under Seal. 

^S-^defendant in action on contract, 40. 
see "Parties" and "Guardian. 

SPLITTING CAUSE OF ACTION: 
not allowed, 53. 

see "Actions." 



"SS:" 



significance of, 171, note, 
see "Vide Licet." 

W ^°«^52fSSS2SU <—> eouuts for (XV/), 510. 

see "Common Counts." 
•STAKEHOLDER : ^ n „ 

«- Without 0— «««." 

ST ^n E c«r? C U n?Tu r \sdietion of federal eourts, 4. 
general powers of, 6. 

see "Courts" and "Jurisdiction. 

" s ^Ie E s S^SSSfSSS".— to — court - 1017 - 

STATE OFFICER: 

mandamus will lie to, when, 1100. 
see "Officers." 

^JSSSS aetion, recoveraMe under — r^' 51 °- 

see "Averments." 

STATUTE " 

declaration upon, what facts to aver, 481. 

what need not be averred in, 5<1, note 

for penalty or forfeiture (Form Ao. 161), 5il. 

how set forth, 561. 
exemplification of, rule regarding, 806, note, 
how pleaded in declaration, 5H1. 
of amendments and jeofails, 740. 

cures irregularities after judgment, 1000. 
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STATUTE — Continued. 

of frauds, pleaded especially in debt, 703. 

form of averment of in special plea, or notice with general issue 
(No. 323), 710. 

plea of, who only may interpose (Form No. 323), 710, note, 
as a defense (Form No. 323), 710, note, 
of limitations, determined by form of action, 49. 
as to certiorari, 396. 
must be specially pleaded, 698. 
pleaded specially, in assumpsit, 702. 

in debt, 703. 

in covenant, 704. 

in trover, 707. 

to book account, form of averment of in special plea, or notice 

with general issue (No. 326), 710. 
form of averment of in special plea, or notice with general issue 

\Xo. 325), 710. 

defense of, how and by whom interposed (Form No. 325), 710, 
note. 

does not bar set-off, when, 724, note, 
burden of proof, when pleaded, 820. 

begins to run against right to procure review, when, 1041. 
docs not apply to assignments of error, 1062, note, 
of other states, how pleaded, 720. 

prescribing a duty, non-performance of is negligence, 220. 
validity of, when ivolved, 1017, note, 
see "Declaration on -Statute." 

STATUTE LAWS: 

of this state, how proven, 855. 
of other states, how proven, 856. 
see "Proof." 

STATUTORY CAUSE OF ACTION: 
assumpsit will lie for, when, 85. 

see "Action" and "Assumpsit." 

STAY OF JUDGMENT: 

motion for new trial affects, 964. 

see "Judgment" and "Arrest of Judgment." 

STAY OF PROCEEDINGS: 
by certiorari to justice, 401. 
by defendant, by paying demand, 627. 
supersedeas, rehearing in upper court, 1089. 
compare "Continuances." 

STAY OF WASTE: 

power of court to order, 290. 

see "Waste" and "Trespass." 

.STEAMBOAT OWNER: 

declaration in case against, for causing dangerous swell in river, 
etc. (Form No. 264), 613. 

see "Ships," "Common Carriers," "Negligence" and "Bail- 
ments." 
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STIPULATION: 

to dismiss suit, 665, note. 

^eounseT no parfof record unless by bill of exceptions, 1023. 

^^^^^^^ be * M * hi ' 1025 - 

irregularities in appeal bond maj be waived oy, 
form of, to refer the issues (Ao. 390), 11 J J. 

see "Agreement" and "Attorneys at Law. 

^certificates, trover will lie for conversion of, 143. 
killing of, trespass to recover for, 
liability of railroad for killing, 231. 

° f "ability (,on» m.- 

subseripKdeelaration for in assumpsit (Form No. 98), 537. 
see "Animals." 

STOCKHOLDERS: ,,•„+!«'« iq 

of corporations, when to be parties t plaintiff s, 19. 
interest attachable, when, 297. 
see "Corporations." 

STOLEN GOODS: 

trover will lie for, 143. 

STOPPING TRAINS: 

compelled by mandamus, when, liu*. 

STORAGE: , TYn Mfl 

declaration in common counts for (XAI), 
declaration for price of, in assumpsit (Form No. 99), 538. 

STRICT PROOF' 

required when contract set out in haec oeroa, 819. 

see "Proof." 

BT S on the case for injury caused by defect in, 228. 

land in, recoverable in ejectment, when, 24<5. 
see "Highway." 
STRIKING BILL OF EXCEPTIONS FROM FILES: 

when proper, 1026, 1028. 

STRIKING BRIEF FROM FILES: 
motion for, 10T3. 

STRIKING CASE FROM CALENDAR: 
short cause, 784. 

see "Calendar." 

STRTTvTNG CASE FROM DOCKET: 
effect of, 799. 
how reinstated, 800. 
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STRIKING NAME OF ATTORNEY FROM ROLL: 
power of court, 1246. 

opportunity to be beard must be given, 1248. 
complaint or information, 1249. 
effect of, 1250. 
restoration after, 1251. 

see "Attorney at Law." 

STRIKING PLEA FROM FILES: 
what not ground for, 633. 
when proper, 692. 
general rules, 716. 
for want of affidavit of merits, 712. 
what may be shown on motion for, 712, note, 
for inconsistency in two or more, 714. 
see "Pleas" and "Motions." 

STRIKING PLEADINGS FROM FILES: 
because disfigured, 746. 

STRIKING REPLICATION FROM FILES: 
rule regarding, 733. note. 

STRIKING OUT EVIDENCE: 
power to, 898. 

motion for, when to be made, 899. 

"entire" nature of. 900. 

entire effect of, 901. 
rule governing, 899. 

to what extent cures error in admission, 902. 

STRIKING OUT TESTIMONY: 
before referee, 1200, note, 
readmission after, effect, 902. 

see "Proof" and "Evidence." 

STYLE OF WRIT: 
of quo warranto, 1129. 

see "Caption" and "Writ" 

SUBMISSION TO ARBITRATION: 
who may make, 1181. 
ratification of, by partner, 1181, note, 
at common law, who may make, 1182. 

matters not in suit. 1182. 
under the statute in suits pending, 1183. 
effect of, award, 1184. 

see "Arbitration." 

SUBPCENA DUCES TECUM: 

failure to produce papers on, declaration in case for (Form No. 27f) 9 

617. _ 
production of documents on, 865. 

see "Documents" and "Notice to Produce." 

SUBPCENAES: 

for witnesses, in action of account, 106. 

to be issued in habeas corpus, when, 1147. 
on arbitration, 1188. 

see "Witnesses" and "Attendance." 
122 
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SUBSCRIBERS: 

to stocks of corporations may plead release from liability (Form 
No. 341), 710, note, 
see "Corporations." 

.SUBSCRIPTION LIST: 
who may sue on, 17. 

'.SUBSEQUENT PROMISE: 

averment of, in declaration (Form No. 112), 545, note, 
see "New Promise." 

SUBSTITUTION: 

of assumpsit for other actions, 56. 
of attorney, 1267. 

SUFFICIENCY: 

of answer to be determined by court, 912. 
of evidence, the jury to determine, 901. 

SUGGESTION OF DAMAGES: 
form of, in ejectment, 280. 
to recover mesne profits in ejectment, 280. 
in ejectment, defenses to, 282. 
rights of parties on trial. 284. 
defendant's exemption, 285. 
in ejectment (Form No. 293), 620. 
form of (Nos. 293-294), 620. 

see "Ejectment" and "Damages." 

SUGGESTION OF DEATH: 
of plaintiff, 21. 

of defendant, in action on contract, 36. 

in attachment, 330. 
in action of ejectment, 266-267. 
in certiorari, 407. 
general rules and form, 759. 
see "Parties." 

•SUGGESTION OF DIMINUTION OF RECORD: 
practice, 1058, note. 

see "Practice, Etc." 

SUIT: 

and action synonymous terms, 12. 

begun in wrong county, objection to, cannot be raised after default 
429. 

commencement of, for forcible entry and detainer complaint, 1211. 
dismissal because of irregular service of capias, 455. 
on bond, in replevin, 180. 

in capias cases, 470-471. 
pending, effect of marriage, 22. note. 

in ejectment, not abated by transfer, 249. 

plea in abatement for, 665. 

in another state, plea in abatement not proper for, except in 

attachment, 665, note, 674, note. 
V*' plea in abatement for (Form No. 304), 674. 
good ground for continuance, 791. 

see "Action" and "Commencement of Actions." 
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• SUMMARY JURISDICTION OF COURTS: 
over attorneys^generally, 1245. 
see "Attorneys at Law." 

SUMMONING DEFENDANT: 

in suggestion of damages in ejectment, 280. 

see "Ejectment" and "Suggestion of Damages," also "Sum- 
mons." 

SUMMONING THE JURY: 
rule governing, 805. 
see "Jury." 
SUMMONS: 

alias, when may be issued in commencement of suit, 435. 
/amendment of, 434. 

capias to stand as> when, 459. 
yform of, to commence action (No. 20), 43£. 

in forcible entry and detainer (No. 397), 1212. 

in distress for rent (No. 402), 1224. 
in attachment, on joint debtors and partners, 296. 
in forcible entry and detainer, when returnable, 1212. 
in garnishment, form of (No. 9), 357. 

issuance and service of, 357. 
issuance of not complete till delivered to officer, 432. 
lost may be supplied, 434. 
on quo warranto, return of, 1130. / 
protects the officer serving it when, 43<( note, 
return of, what constitutes, 436. 

generally, form of (Nos. 21-22), 444. 

should be signed, 444, note. 

served on corporation, 444, note. 

what sufficient, 444, note. 

aided by intendment, 444. 

by deputy or special deputy, 445. 

how impeached, 446. 

how enforced, 447. 

how amended, 448. 

in distress for rent, 1224. 
returnable at wrong time gives no jurisdiction, 435. 
service of, necessary to jurisdiction, 436. 

cannot be made by party to suit, 436. 

by deputy officer, 436. 

who may make and when, 436. 

upon married woman, 436. 

calculation of time, 436, note. 

upon foreign corporations, 436, note. 

cannot be made on Sunday, 437. 

who exempt from, 437. 

where to be made, 438. 

how made, 439. 

upon partnership, how made, 440. 
on quo warranto, how made, 1131. 
in forcible entry and detainer, publication, 1213. 
in distress for rent, 1224. 
to show cause, in mandamus, when returnable, 1109. 
to issue on prohibition, when, 1119. 
to issue against garnishee, when, 1170. 
in proceedings to disbar attorneys, 1249. 
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SU T^fen C Z« commencement of snlt, 434. . 
see "Writ" and "Service." 

SUNDAY: 

what constitutes, 437. 

r e ^ceT£n writ otmay be false imprisonment, 210. 
f ' see also "Sabbath." 

SUPERIOR COURTS: 
number of, 2. 

of Cook county, jurisdiction of, 9. 411 
jurisdiction of, to hear appeal from justice, 411. 
powers of, regarding original writs, 389. 
jurisdiction of-See "Circuit Court, Jurisdiction of. 

SUPERSEDEAS, WRIT OF: 

powers of appellate court In, 8. 

return of, from justice, 413. 

appeal from justices' court made so when, 4id. 

f°rom°appeha?e or 4 s«preme conrt, wnen procured without bond, 

1032, note. , A 1ft , n 

only procured on filing certified transcript 1040. 
when writ of error to operate as, practice, 1051. 

indorsement, filing, return, certificate, 10o2. 

to whom directed, when service unnecessary, return, 10o3. 

process, scire facias, 1054. „ rt +wthPreof 1055. 

process, service and return, appearance and notice thereoi ; 
process, plaintiff's duty to order scire facias, notice, continuance, 
1056. 

effect of, to prevent second suit, 1051, note, 
effect of limited, 1051, note, 
application for, or writ of error, practice, lOol. 
certificate that writ of error to operate as (Form No. S72), 1052. 
no obstacle to amend of record, 1058, note 
stay of proceedings, rehearing in upp«r court, 1089. 
bond for, on writ of error, 1051, note, 
form of (No. Hi), 414. 

see "Appeal" and "Writ of Error." 

SUPPLEMENTAL BRIEF: 
in upper court, 1073, note. 

see "Brief" and "Practice." 

SUPPORT OF MOTION: 
affidavit, etc., 774. 

see "Motions." 

SUPPORTING WITNESSES: 

see "Sustaining Witness." 

SUPREME COURT: 
jurisdiction of, 5. 

generally, 7. 
powers of, in vacation, 7, note. 

appeal to, goes to grand division in which case is pending, 
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SUPREME COURT — Continued. 

what cases appeal directly to, 1017. 

when appeal will lie to, from appellate court, 1019. 

review in, how procured from appellate court when ordinary rules 

not applicable, 1019. 
will not review cases from appellate, court, when, 1020. 
who may appeal to, 1030. 

wlu'n appeal may be taken to, 1031. s 
appeal bond to, 1032. 

security, when approval of unnecessary, 1033. 

security may be approved by clerk, 1033. 

effect when insufficient, amendment, 1034. 
appeal to, filing the record, 1035. 

time for filing transcript, etc., 1061. 
-writ* of error from, generally, 1036. 

definition and nature of, 1037. 

what the record must show, 1038. 

time for, begins to run at entry of final judgment, 1038. 

when it will lie, 1038. 

when it will not lie, 1039. 

by and against whom to be sued out, 1040. 

within what time may be sued out, 1041. 

dismissal of, 1042. 
assignment of error in, when decision of appellate court reviewed, 

1063. 

of the United States, admission to practice law in, 1244. 
see "Courts." 

SURETY: 

action against principal accrues when, 84, note, 
approval of, on bond in replevin, 173. 
incompetent witness, 173, note, 
liability of, on attachment bond, 317. 
may recoup in damages, 731, note. 
scire facias against, 1168. 

defense to, 1168. 
judgment against, scire facias necessary to entry of, when, 1168. 
attorney cannot become, for client, 1258. 
on bond, action against, 180. 

for release of defendant held on capias, 456. 

of appeal to appellate or supreme court, approved by clerk, 1033. 
scire facias against, 1169. 
see "Bail in Capias Cases." 

-SURGEON: 

or phycician as a witness, rule regarding, 830. 

see "Doctors." 

SURPLUSAGE: 

need not be proved, 818. 

in declaration, effect of, 482. 

in pleading, detrimental, when, 701. 

in return of summons, 444. 

of judgment over ad damnum clause cured by remittitur, judgment, 
524. 

see "Pleading" and "Declaration." 

SURPRISE: 

ground for new trial, when, rule, 970. 

see "New Trial." ] 
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SURREBUTTAL: 

evidence, when to be offered, 883. 
see "Proof." 

SURREBUTTER: 

rules relating to, 735. 
see "Proof." 

SURREJOINDER: 

rules relating to, 735. 

see "Rejoinder." 

SURRENDER OF DEFENDANT: 
in capias cases, 461, 462, 463. 
in term time, 462. 
in vacation, 463. 

power of sureties to apprehend defendant, 469. 
suit on bail bond, 470. 
judgment on motion, 472. 
pending suit commenced by capias, 464. 
see "Capias ad Respondendum." 

SURRENDER OF PROPERTY: 
on execution in garnishment, 379. 
refusal of, by garnishee, proceedings on, 382. 
see "Possession" and "Levy." 

SURVIVAL: 

of action, on contracts, 36. 

of trover, 147. 
of causes of action, 21. 
when assignable, 28. 
under statute and at common law, 29. 
in tort cases, 46. 

see "Parties" and "Executors, etc." 

SURVIVING OBLIGEE: 

declaration on bond in favor of (Form No. 150), 566. 

SURVIVING OBLIGOR: 

declaration on bond against {Form No. 150), 566. 

SURVIVING PARTY: 

to contract, as defendant, 36. 

SURVIVING PARTNER: 

as defendant in action on contract, 36. 
when may sue in firm name, 19, note, 
commencement of suit by declaration, 498. 
see "Partners" and "Declarations." 

SURVIVING PLAINTIFF: 
in ejectment suit, 21. 
see "Parties." 

SUSPENSION OF ATTORNEY: 
from practice, effect of, 1250. 
practice, complaint, show-cause summons. 1249. 
see "Attorneys at Law." 
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SUSTAINING VERDICT: 
by affidavit of jurors, 968. 

see "Verdict, Impeachment of." 

SUSTAINING WITNESSES: 
manner of, 888. 
cross-examination of, 889. 
number of, 890. 

see "Proof" and "Witnesses." 

SWEARING FALSELY: 

accusation of, slander, declaration in case for (Form No. 28/f), Q19l 
see "Slander" and "Declaration." 

SWORN INTERPRETER: 
rule regarding, 839. 

see "Interpreter" and "Proof." 

T. 

"TAKING EXCEPTIONS:" 
see "Exceptions." 

TAKING CASE FROM JURY: 
general rule regarding, 919. 
manner of, 920. 
effect of, 921. 
why it may be done, 922. 

see "Directing Verdict" 

TAKING CASE UNDER ADVISEMENT: 
rule regarding, 991. 
in upper court, record of, 1096. 

TAKING UNLAWFULLY: 

not necessary to replevin, 156. 

TAME ANIMALS: 

trespass for taking, when, 116. 

see "Animals" and "Domestic Animals." 

TAMPERING WITH THE JURY: 
ground for new trial, 967. 

see "New Trial" and "Jury." 

TAX: 

illegal, assumpsit to recover money paid as, 65. 
when money paid for, recoverable, 60. 

TAXATION OF COSTS: 

when improper, fee bill may be replevied, 1012. 
general rule, 1012. 

cannot be appealed from by witness entitled to costs, 1014, note- 
on replevin of fee bill, 1038, note. 

see "Costs" and "Judgment." 

TAXES: 

payment of, and color of title will support ejectment, 257. 
special assessments collected by scire facias, 1166. 
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TAX LEVY: 

replevin for property under, will not lie, 165. 

by highway commissioners not compelled by mandamus, when, 1102. 

TEACHER OF SCHOOL: 

slander of, declaration in case for (No. 285), 619. 

TENANT: 

cannot dispute landlord's title, application of rule in forcible entry 

and detainer, 1215, note, 
cannot be put out by force of landlord, 115. 
coming in must maintain action for possession, 1208. 
declaration against, in assumpsit for non-payment of rent, lease 
under seal (Form No. 81), 532. 

for not keeping premises in repair (No. 82), 532. 

for not using premises in tenant-like manner (Form No. 83), 532. 
dispossessed by ejectment, when, 263. 

of farm, declaration against in assumpsit for not cultivating accord- 
ing to custom (Form No. 84), 532. 

waste by cutting trees, etc., declaration in case for (Form No. 256), 
611. 

waste by injuring premises, etc., declaration in case for (Form No. 
257), 611. 

when may maintain action of trespass to land, 123. 

see "Landlord and Tenant" and "Leases," also "Distress for 
Rent." 

TENANTS IN COMMON: 
as plaintiffs, 27. 

when liable for use and occupation, 79. 
may maintain action of account, 100. 
•"account" will lie suit of, 101. 

may have action of account or bill in chancery, 110. 
when may sue for trespass, 117. 
may sue another in trover, when, 143. 
trover by and against, 146. 
In ejectment must prove ouster, when, 260, note, 
may maintain ejectment, when, 262. 
adverse possession as defense in ejectment, by, 271. 
declaration by, against co-tenant account (Form No. 180), 581. 
may maintain action of forcible entry and detainer, 1209. 
see "Co-tenant" and "Partners." 

"TENDER:" 

/ by defendant at commencement of suit, 626. 

form of averment of in special plea, or notice with general issue 

(No. 327), 710. 
how made, effect of, 706, note, 
judgment on plea of (Form No. 325), 710. 
keeping good, proceedings by defendant, 626. 
necessary in replevin for cattle distrained, 162. 
of consideration before suing in trespass for goods sold, 160. 
of issue, when replication to plea in abatement should not make, 677. 

how made in plea in bar, 690. 
by conclusion of special plea, required, 701. 

of part, denial of residue, form of averment of. in special plea, or 

notice with general issue (No. 328), 710. 
plea of, in distress for rent, 1227. 
•pleaded specially in assumpsit, 702. 
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TENDER" — Continued. 
pleaded specially in debt, 703. 
pleaded specially in covenant, 704. 
pleaded specially in trover, 707. 

will bar scire facias to revive Judgment, when (Form No. 328). 710. 

TERR"E-TEN ANTS : 

notice to, on writ of error, 1057. 

TERM: 

title of, not required to pleas, 710, note, 
see "Pleading" and "Forms." 

TERM OF COURT: 

authority ceases with, 6. 
when Judge may appoint special, 9. 
Judge may not postpone, 9. 
see "Courts." 

TERMINATION OF SUIT: 

necessary to malicious prosecution, 200. 

TERRITORIAL JURISDICTION: 
denned, 4. 

see "Jurisdiction." 

"TEST-OATH ACTS:" 

determined the nature of lawyer's office, 1232. 
see "Lawyers." 

TESTIMONY: 

admission of, error in, ground for new trial, when, 974. 

correcting by recalling witness, 884. 

narrative form permitted, 843. 

of expert, general rule regarding, 871. 

laying foundation for, form, 872. 
of witnesses on both direct and cross-examination taken together, 

880. 

on impeachment, not primary evidence, 886. 
responsive answer required, 841. 
what, attorney may give, 1261. 

see "Evidence" and "Proof." 

THINGS: 

classification of, 4. 
see "Res" 

TIGERS: 

liability for trespass of, 128. 
see "Animals." 

TIMBER: 

recoverable in replevin, when, 156. 

sold and not taken away, declaration for, in assumpsit (Form No. 
91), 536. 

TIME: 

averment of, unnecessary in declaration, when, 484. 
in declaration in debt, 556. 
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for ^■SSSSW^S^ e — ot mi - 

variance in, 819, note, 
to plead in abatement, 675. ... R7 ~ 
extension of, for plea in abatement, 675. 
in mandamus, 1110. 

averments of, in declaration, 518. 
and order of pleading, 476. 

TITLE : 

as affecting action of trover, 139. 

color of, payment of taxes in ejectment ,244. 

to defeat action of ejectment, 253, note. 

and payment of taxes will support ejectment, 257. 
commenSent and conclusion to special pleas, form of iVo. 318), 710. 
covenant of-See "Covenant of Seizin, 
equitable, not considered in ejectment, 248. 

will not sustain ejectment, 248. 
from common source, in action of ejectment, 251. 

denial on oath in ejectment, 251. 
investigation of, duty of attorney to client In, 1273. 
legal, necessary to support ejectment, 248. — 

length of, will defeat ejectment, 256. 
necessary to maintain replevin, 156, 15 <. 
of landlord, disputing, 272, note, 
of pleas need not be of a term, 710, note, 
outstanding, as defense to ejectment, 272. 
passes on conditional sale, when, 144. 

presumed, in action of ejectment from P^ession of deed, 251. 
proof of. when necessary in action of to tandL 128. 

P in action of ejectment, must be identical claimed 5E0 
recording, will interrupt ejectment PW«f;P^^S£» f 
source of, for what may be shown in forcidle entry and detainer, 

1215. 

to affidavit, necessity for, 713. 
to land, slander of, 189. 

SfdKSlnacfon for forcible entry and detainer, 1215. 
to remain in vendor, replevin for goods so sold, 159. 
to pleas in bar, general issue, 687. 
to support ejectment, 246. 
transfer of, effect of, pending ejectment, 249. 

"TITLE COURT:" 

statement of, in declaration illustrated, 489. 
and cause to plea in bar, 687. 

see "Pleading" and "Declaration." 
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TITLE COURT, TERM, VENUE AND COMMENCEMENT OF DEC- 
LARATION: 
in "debt," 552. 

see "Declaration," "Debt" and "Forms." 

TITLE DEEDS: 

in evidence in action of forcible entry and detainer, 1215. 
see "Deeds," "Proof and "Evidence." 

"TITLE TERM:" 

statement of, in declaration illustrated, 489. 
not required to pleas, 710, note. 

see "Declaration" and "Forms." 

"TO WIT:" 

the letters "ss" mean, 171, note, 
use of, in declaration, 484. 

in averments in declaration, 517. 
in declaration for actions for torts, 583. 
see "Videlicet." 

TORTS: 

definition of, 112. 

actions for, classification of, 112. 

actions for plaintiffs in, generally, 26. 

who to join as plaintiffs in actions for torts, 27. 
plaintiffs, in when interest assigned, 28. 
when a party dies, 29. 
in case of marriage, 30. 
in case of infancy, 31. 
in case of insanity, 32. 
defendants, as between original parties, 4L 
in case of death, 42. 
for acts of animals, 43. 
where interest assigned, 45. 
when wrongdoer dies, 46. 

when wrongdoer marries, 47. • 

in case of infant wrongdoer, 48. 
not waived if assumpsit dismissed, 57. 
trespass, 112. 
defense in, 131. 
children liable for, 115. 
aided by attachment 351. 

justification in, must be specially pleaded (Form No. 848), 710, 
note. 

declaration, in action for, generally, 582. 
averment of matter or thing affected, 583. 

statement of plaintiff's right or interest in subject matter, 584.. 
averment of defendant's duty or obligation, 585. 
averment of injury, when immediate, 586. 

when consequent, 587. 
variance between declaration and proof, 588. 
averment of damages, 589. ™ 
for injury to the person (Forms Nos. 184-191), 590. 
for injury to personal property (Forms Nos. 792-198), 591. 
for injury to real property (Forms Nos. 199-202), 592. 
in replevin, generally (Form No. 203), 593. 
in case, 591. 
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TORTS — Continued. 

declaration, against bailees, case (Forms Nos. 208-219), 59(5. 
for negligent driving, case (Forms Nos. 211-212), 597. 
against common carriers for negligence, case (Forms Nos. 213- 
216), 598. 

against railroad companies for negligence, case (Forms Nos. 217- 
22k), 599. 

against municipal corporations for negligence, case (Forms Nos. 

225-230), 600. 
for nuisance, case (Form No. 231), 601. 

for injury to personal property, case (Forms Nos. 232-233), 602. 

for negligence regarding animals, case (Forms Nos. 234-237), 603. 

upon warranty, case (Form No. 238), 604. 

fraud and deceit, case (Forms Nos. 239-243), 605. 

for criminal conversation, case (Forms Nos. 244-246), 606. 

for malicious prosecution and false imprisonment, case (Forms 

Nos. 247-250), 607. 
for seduction, case (Form No. 251), 608. 
for enticing away workmen, case (Form No. 252), 609. 
for negligence in practice of profession, case (Forms Nos. 253-255), 

610. 

for waste, case (Forms Nos. 256-257), 611. 
for negligence of officer (Forms Nos. 258-261), 612. 
for negligence regarding boats and vessels, case (Forms Nos. 
262-265), 613. 

for negligence of warehouseman, case (Form No. 266), 614. 
for negligence regarding water course, case (Forms Nos. 267-270), 
615. 

for obstructing highways (Forms Nos. 271-272), 616. 

for negligence to produce documents on notice, etc., case (Form 

No. 274), 617. 
for libel, case (Forms Nos. 275-281), 618. 
for slander (Forms Nos. 282-291), 619. 
waiver of, and suing in assumpsit, 57. 

rule regarding, 132. 
as to lands, 58. 
• form of action to be employed upon, 90. 
disadvantage of, 237. 

see "Actions for Torts." 

TOWNSHIP OFFICER: 

mandamus will lie to, when, 1102. 
see "Officer." 

TRANSCRIPT: 

of justice, when to be filed on an appeal, 416. , 

filing of. gives court jurisdiction of appeal, 420. 
of records, incorporating bill of exceptions itself into, 1026, note. 

certified, necessary to procure supersedeas, 1040. 
filing with writ of error, when to operate as supersedeas, 1052. 

cost of sending, to upper court, 1058, note. 

of what to consist, 1058. 

when cause removed from appellate to supreme ccurt, 1059. 

original bill of exceptions may be incorporated into. 1058, note. 

voluminous, costs, 1060. 

clerk may be directed what to include in, 1060. 
when to be filed, 1061. 
of remanding qrder, when to be filed, 1085. 
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TRANSFER: 

of claims for garnishment prohibited, 387. 

for garnishment, penalty, bS8. 
of title, effect of, pending ejectment, 249. 
see "Assignment." 

TRANSITORY ACTION: 
when trespass is, 133. 
replevin is, 170. 

declaration in, statement of venue in, 493. 
see "Actions." 

TRANSLATION: QOft 
of documents by witness without being sworn as interpreter, 839- 

see "Interpretation." 

TRANSMITTING PAPERS, ETC.: 
on change of venue, 766. 
see "Venue." 

TRAVERSE: 

of garnishee's answer, 372. 
plea of, in attachment, 344. 

In abatement, 677. 
of return, how issue raised, 446. 
see "Pleas." 

TREASURER: 

of county, mandamus will lie to when, 1101. 
of school', mandamus will lie to when, 1105. 
of school district, mandamus will lie to, when, 1102. 
see "Officers." 

TREES: 

cutting, action of trespass for, 124. 

declaration in case for waste (Farm No. 2560, 611. 
penalty for cutting, recoverable in debt, 93. 
see, also, "Timber." 

TRESPASS: 

how classified, 112. 

what it will include, 113. 

what is not, in taking one's own property, 115. 

children liable for, 115. 

when will lie by forcible entry, 115. 

for acts of animals, when owner liable, 43. 

when it will lie for injuring animals, 116. 

bv animals, Joinder of defendants in action for, 44. 

when joint action to be brought for, 44. 

of cattle, declaration in case for (Form No. 233), 602. . 
■to and by animals, declarations in case for (Form* Nos. OfCff), 603. 
for taking and carrying away, when it will lie, 116. 
constructive possession will sustain, when, 11 <. 
possesion by agent or servant sufficient to sustain, 117. 
when interest recoverable in action of, 119. 
no bar to replevin, when, 120. 
who to sue for, 2(>. 
what is, 121. 
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owner may 1« g«Ulv of. when, 123. 

"hen preferable to dMW«t, 60, note, 
and case, compared, 114, 1M. 

or ease n ,™al SEe^ar'arttc. with general Issue, when reared, 
waiver of by action of trover, 136. 

action of, how classified, 50. 
generally, 112. 
nature of, 113. 
when the proper form, 114. 

for injury to horse, 11 1. 

xvhpn officer may maintain, in. 

^Uen tenants ./common may maintain, 11.. 

for injury by animals, 118. 11ft - 157 

concurrent with trover, when, 119, 13.. 

when concurrent with replevin, 120. 

for injuries to real estate, wi. 9 „ 

to land, possession necessary to support, 123. 

for cutting trees, 124. 

™M ld under tax leTy ' 165 ' 

by wild animals, 128. ^ 

for injury under color of legal proceedings, 129. 

against judicial officer, 130. 

against one or more trespassers ldl. 

waiver of, and suing in assumpsit, 132. 

Senses £ s^f "efeSe ofdefend.ng another, forms of pleas 
.andford iK'X d.stress for rent, when, 1221, note, 
declaration for, generally, 582. 
declaration in, statement of venue ,490- 

form of, assault and battery (No. W), 590. ^ * 

i for assault with firearm, wounding, etc (Ao ^ J * 5 ^ ow 
for riding and driving against plainUff (Ao. 186), 590. 
for false imprisonment (No J87), 590. 
for criminal conversation (No. £88), 590. 
for assault upon plaintiff's wife (No 189), 590. 
by husband and wife for assault on the fatter Qro.iW). ™» 
for debauching plaintiff's daughter (No. 191), 590. 
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TRESPASS — Continued. ^ 
declaration in, form of, for goods taken and carried away (No. 192), 
591. 

against officer for seizing exempt property {No. 193), 591. 
for chasing sheep (No. 19^), 591. 
for shooting dog (No. 195), 591. 

for running vehicle against plaintiff's horse (No, 196), 591. 
for running vehicle against plaintiff's vehicle and injuring 

plaintiff and vehicle (No. 197), 591. 
for cutting rope and loosening boat (No. 198), 591. 
for injury to dwelling house and goods (No. 199), 592. 
for expulsion from house (No. 200), 592. 
quare clau'sum fregit, stating many injuries (No. 201), 592. 
for tearing up railroad and making another across same 

(No. 202), 592. 

* plea in, general issue, what may be shown under, 695. ^ — * 

TRESPASS DE BONIS ASPORTATIS: 
forms (Nos. 192-198), 591. 
when it will lie, 116. 

TRESPASS QUARE CLAUSUM FREGIT: 
when It will lie, 121. 
declaration in, must describe abuttals, 486. 



TRESPASS ON THE CASE: 

by statute includes trespass, 113. 
action of, nature of, 183. 

for damages to reputation. 184. 
for slander, generally, 185. 

for words actionable in themselves, 186. 

words not actionable may become so, 187. 

when words actionable in themselves, not, 188. 

of title to land, 189. 

words charging adultery, 190. 

accusing one of false swearing, 191. 

gist of action, 192. 

words must have been understood, 193. 

and libel, when action to be begun, 198. 
libel, 194. 

publication in good faith, 195. 

publication in newspaper, 196. 

when punishable as contempt of court, 19 1. 
for malicious prosecution, 198. 

falsity of the charge, 200. 

malice and want of probable cause must concur, 
what is probable cause, 202. . 
when malice will be inferred, 203. 
advice of counsel as a defense, 204. 
damages resulting from, 205. 
of civil action, 206. 
when to be begun, 207. 
for false imprisonment. 208. 
what constitutes, 209. • 
wherein it is false, 210. 



see "Trespass." 
TRESPASS VIET ARMIS: 



when the proper form of action, 115. 
see "Trespass." 
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proof In. 2 11. 

when to be begun, 212 
for assault and battery, 216. 
£ SSffi&t to ^ e —yrneut, 215. 
for criminal conversation, 216. 

for damages « su ^° g n f n r °™ ° 0 Tof fact or law, 221. 

what Will sustain recovery, 223 
contributory negligence rule, 224. 
contributory, of servant : 225 
contributory, rule will not appjy wu 
causing death, 227. 
of municipal corporation, 2.£6. 

for caused W intoxicating liquor, 230. 

for nuisance, 231, 235. 

«* SS^-a, and »se. 232. 
fcSSiWSaSR and deceit, 233. 

for obstruction to public way, 242. 
advantage over other forms of action, 237. 
see also "Case." 

^KWed a, d^ant, ,44 
infancy does not avoid liability of, 48. 
when plaintiff becomes ; 129. 
a servant becomes, when, 2^y 
liability of, joint or several, 131. 
see "Trespass." 

TBI b f the court, finding on, on propositions of law, 958. 
findings on, exceptions to, 959 
two ways of correcting 9(K>. 
how review of obtained, 960. 
when proper, 803. 
or jury, optional, 803. 
bv -iurv. waiver of, 803. 
7 Absence of defendant, 801. 

right of, waiver, 803. 

when defendant not entitled to, 803. 
by Referee, compelling attendance, oath, 1200. 
continuance of. general rule. ™9- m 

before auditors, in action of account, iuo. 

discretionary with court, 790. 
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TRIAL — Con tinned. 

goods taken on, to be returned or paid for at certain time, declara- 
tion in assumpsit (Form No. 92), 536. 

improper out of its order, reviewed only by aid of bill of exception, 
1023. 

in suggestion of damages, rights of parties, 284. 
new, in ejectment, 277, note. 

see "New Trials." 
of action, begun by capias, 460. 
of case, when to be opened, 810. 

opening statement of plaintiff, 8li. 
of cause, out of its order, 797. 

argument of counsel on, rule governing, 906. 

in absence of plaintiff, default, 801, note, 
of interplea in garnishment. 364. 
of issue, in action of account, 104, 105, 108. 

before auditors in action of aceount, 106, 107. 

on garnishee's answer, 372. 

on mandamus, 1110. 

in quo warranto, 1135. 

on habeas corpus generally, 1151. 

on forcible entry and detainer, 1215. 
of set-off, rule regarding, 728. 

by defendant, when plaintiff in default, 798. 
of short oauses to occupy one hour only, 786. 

day to be set aside for, 785. 
on appeal, from justice's court, 424. 

from county court, 10, note. 
certiorari, evidence, 404. 

scire facias, before justice of the peace, 1165, note, 
postponing— See "Continuance," also "Hearing Oauses." 

TROVER: 

definition of. 136. ! 
action of, how classified, 50, 112. 

concurrent with trespass, when, 119, 137. 

when interest recoverable in, 119. 

nature of, 136. 

conyersion, what constitutes, 138. 

when it will lie, 139. 

possession, right of, requisite to sustain, 139. 

when bailee may maintain, 140. 

rests on strength of plaintiff's right, 141. 

when it will lie at suit of a bailee, 140. 

purpose of, 142. 

application of the remedy, 143. 

officer liable in, for goods taken under process, when, 143. 

against one who has acquired no title, 144. 

at suit of a wife, 145. 

by and against tenants in common, 146. 

by and against executors, etc.. 147. 

by mortgagee of chattels, 148. 

demand in, necessary before suit, when, 149. 

demand in, not necessary, when, 150. 

by and of whom made, 151. 
amount of damages recoverable in, 152. 
equitable in its nature. 152. 
will lie though property returned, 152. 

123 
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TROVER— Continued. 

action of, new trial in, 15d. 
judgment in, 154. 

compromise of, effect of on title, 154. 
by and against co-tenant, partner, lbi. 
for grain in warehouse, 164. 
will lie for property seized under tax levy, lb5. 
declaration for, general rules, 582 

declaration in, form of (No. 20j), Wfc lifetime (No. 206), 594. 
bv executor for conversion m testators uiexiiue * XL 9/m 
7 ^ executor for conversion after testator's death {No. 207), 
594 

and replevin, accounts in may be joined, 707, 708. 

or replevin, choice of remedy, 593. 

Dlea in general issue, what may be shown under, 696. 

^iS' plea in! or notice with general issue, when required, 707. 

TRUSTEES: 

when may sue on subscription, li. 
liability of, regarding waste, 234. 
may maintain ejectment, when, ^ttl. 
of schools, when may sue for damages, ^b. 

TRUST FUND: 

not susceptible of garnishment, 360. 

TRUTH OF WORDS: 

in slander must be pleaded specially, 698. 

TRYING CASE: 

out of its order, 797. 

see "Trial" and "Calendar." 

TUMBLING-RODS: 

liability for, when not boxed, 41. 
see "Negligence." 



TURK: 

oath to, how administered, 
see "Oaths." 

TWO-FOLD NATURE: 
of attachment, 293, 337. 
see "Attachment." 

TWO-FOLD PURPOSE: 
of bond in replevin, 173. 
see "Replevin." 



838, note. 



u. 

ULTRA VIRES CORPORATIONS: i i« B ne 

form of averment of, In special plea, or notice with general issue 
{No. 32//), 710. 

"UNDERTOOK:" 

use of in declaration in assumpsit, 526, note. 
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UNDISPOSED 0^. CAUSES: 

continued by Operation of law, 796. 
see "Continuances." 

UNDUE INFLUENCE: 

as ground for change of venue, 762. 

UNITED STATES SUPREME COURT: 
admission to practice law in, 1244. 

see "Courts" and "Attorney at Law." 

UNLAWFUL RESTRAINT: 
is false imprisonment, 209. 

UNLAWFUL TAKING: 

not necessary to replevin, 156. 
see, also, "Trespass." 

UNLIQUIDATED DAMAGES: 
not recoverable in debt, 90. 
not susceptible of garnishment, 360. 
cannot be subject of set-off, 370. 
see "Damages." 

USE: 

action for, set-off in, 724, note. 

and occupation, declaration in common counts for, 100. 

assumpsit to recover for, 78. 
of property, damages occasioned by, trespass on case for, 232. 
of defendant, money paid for, declaration in common counts for 

(IX), 510. 

USURIOUS INTEREST: 
when not recoverable, 68. 

see "Assumpsit" and "Declaration." 

USURY: 

pleaded specially in assumpsit, 702. 

form of averment of, in special plea, or notice with general Issue 

(tfo. 337), 710. 
as a defense, form of plea (No. 337), 710. 
see "Interest" and "Plea." 

V. 

VACANT LAND: 

payment of taxes, defense m ejectment, 244. 
see "Ejectment" and "Real Estate." 

VACATION: ftQQ 
of judgment, entered on confession, 999. 
nnA toti ffiyf judges in, 9, note. 

^9Se "Setting Aside" and "Judgment." 

VACATING JUDGMENT:^ 
entered on verdict, 1007. 
see "Judgment." 
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"VALIDITY OF STATUTE:" 

£2 Kl^'appea^Wect., to supreme conrt. 
see "Jurisdiction." 

of sS.^ooTof in action on contract, 74. 
• proof of, professional services, a. , 
statement of, in affidavit for replevin, 171, note. 

VA bJtw N eenaffidavit and writ, effect of 171. 

b6t S S "y ^OT*££it in apt time 480 
betwe^ ^ecla?ation y /nd writ, pleaded in abatement, 665. . 
between pleading and proof, in ejectment, 250. 

in dedalaWon, cannot be urged V^^nTSffi 80 ' 
in name of defendant from^that sued on, 483. 
how taken advantage of, 487. 
what cured by verdict, 487. 
o« tA statement, to contract, 517. 
on bond ol fTnoemnity (Form No. 152), 567, note, 
from instrument sued on, 557. 
how taken advantage of, 694. 
in name of plaintiff in action on contract effect < ,19. 
m pleading and proof, on "promissory note" not payable in money 
(Form- No. 122), 545, note, 
as to time when bill payable (Form No. 123), 545, note, 
in proof, cured by amendment, 819. 
a question of law for the court, 819. 
as to name of party, 819, note, 
regarding amount of money, 819, note, 
of contents of note, 819, note, 
of time, 819, note. 
. of description, 819, note, 
of number of animals, 819, note, 
what is not, 819, note, 
of defendant's name, what is not, 819, note, 
objection to, when to be made, 895. 
in writ of mandamus, objection for, 1111, note, 
plea in abatement for, in process. 665. 
waiver of objection to, in proof, 819. 

see "Declaration," "Requisites" and "Pleading and Proof. 

VENDEE: • 

may sue in replevin when title has passed, 158. 
declaration against in assumpsit for goods sold at market price, not 
accepted (No. 90), 536. 
see "Sale." 

VENDOR: - K( v 

replevin by, for goods sold, title not to pass, etc., 159 _ 
declaration against in assumpsit, for not delivering (Forms Nos. m 
94), 536. 
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YENDOR— Continued. 

declaration against in assumpsit, for not delivering goods at particu- 
lar place within a reasonable time (No. 95), 536. 
for non-delivery of goods, whereby plaintiff procured others at 

higher price (Form No. 96), 536. 
for sum deposited, to be returned if goods unsatisfactory (Form 
No. 97), 536. 
see "Sale." 

VENIRE: 

amendment of, 749. 

see also "Jury." 

VENIRE FACIAS: 

see "Summoning the Jury." 

VENIRE FACIAS DE NOVO: 

motion for, when to be granted, 962. 
' new trial obtained by, 962. 
and new trial compared, 962. 

VENUE: 

change of, when granted, 760. 

application for, by whom to be made, etc., 761. 
requisites of, 761. 

when prejudice or undue influence the ground relied on, 762. 

when shall be made, 763. 
to what court granted, 764. 
order for, conditions, expenses, 765. 
transmitting papers, etc., 766. 
filing papers and docketing cause, 767. 
irregularities of cured by verdict, 768. 
in courts of review, 1096. 
cannot be compelled by mandamus, 1099. 
in quo warranto proceedings, 1132, note, 
in declaration, statement of, 490. 

statement of, in local actions, 491. 

transitory in certain case, 492. 
statement of, in transitory actions, 493. 
of action of replevin, 170. 

omission from declaration cured by verdict, when, 490. 
statement of, in declaration, illustrated, 489. 
in declaration in trespass, necessity for, 490. 

see also "Declaration" and "Change of Venue." 

VERDICT OF JURY: 

"general," rule regarding, 944. 

where there are several counts in declaration, 944. 

cannot be arrived at by a general average, 943, note. 

determined by casting lots, ground for new trial, 968. 

"sealed verdict," 945. 

general form of, 946. 

distinction between "general" and "special," 951. 
purpose of special verdict, 952. 

effect of inconsistency between "general" and "special," 956. 
"special," prevails over "general," 949. 

origin and nature of, 952. 

either party may require, 953. 
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SS^SSSSM return, 955. 

the practice 922. rule 934. 

r^Mnaefeate.,923. 

in tK»r&^2T5. 

in replevin, 178. q „ 
in action on penal bond 93. 
how stated on return, 94b. 
^Tyb t eBentbacl,toeorr e ct,946. 

polling the jury, W'- 
recording, 948. 
correcting the *°™;Jr~8 

conclusiveness of, 949 noWIlf 949. 

impeachment of , . + { iur0 rs, 968. 

Kn"£ for new tnaV 968. 

fSISWWl* 9,5. 
contrary to the evidence, gr on 9?5 

S»AfSSt5K^ ««. « — term - 978 - 

if ffis & 1007, note ' 

see "Finding," also 4 Jury. 

to jurisdiction not required, 653. 
in abatement, 18. 
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VERIFICATION — Continued. 

of plea in abatement required by statute, 673. 

form of (No. 302), 674. 

always required, 671. 
of replication to plea in abatement, 677. 

see "Affidavit of Truth." 

VESSEL: 

captain of, declaration against, for negligence in care of goods, 

case (Form No. 213), 598. 
dockage of, declaration in common counts for (XXII), 510. 
see, also, "Ships and Boats." 

VESSEL OWNER: 

declaration in case against, for running foul of plaintiffs vessel 
(Form No. 262), 613. 
for running down plaintiff's boat (Form No. 263), 613. 
for obstructing public way (No. 27J), 616. 
see "Common Carrier." 

VICIOUSNESS: 

of animal, effect of notice of, 127. 
see, also, "Malice." 

VIDE LICIT: 

use of, in averments in declaration, 484, 517. 
use of, in declaration in actions for tort, 583. 
see "To Wit." 

VIEW: 

is circumstantial evidence, 891. 
jury may be sent out to make, for proof, 891, 893. 
see "Proof" and "Jury." 

VILLAGE ORDINANCES: 
how" proven, 855. 

see "Ordinance" and Proof." 

VIOLATION OF ORDINANCE: 
action of debt will lie for, 93. 

see "Action," "Debt" and "Statute." 

VINDICTIVE DAMAGES: 

recoverable in trespass, when, 114. 
in action on replevin bond, 182. 
recoverable in action for malicious prosecution, 205, 
see "Damages" and "Exemplary Damages." 

VOID FOR UNCERTAINTY: 

when written instrument is, 868. 
see "Validity." 

VOIR DIRE: 

jury may be examined upon, 806. 
examination of juror on, 806. 966. 
examination of witness on, 837. 

see "Jurors," "Witnesses" and "Proof." 
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VOLUNTARY APPEARANCE: 
In attachment, 340. 

equivalent to personal service, 292. 

see "Attachment" and "Appearance." 

VOLUNTARY NON-SUIT: 
what is, 798. 

when to plaintiff's advantages to take, 923. 
see "Non-suit" and "Dismissal." 



w. 

WAGER: 

recoverable in assumpsit, 60, 65. 

see "Assumpsit" aud "Gaming." 

WAGES: 

plaintiff in suits for, 23. 
assumpsit to recover for, 73. 
. exempt from garnishment, 360. 

exemption of, must be shown by garnishee's answer, 368. 
claim for not to be assigned for garnishment, when, 388. 
and salary, declaration in common counts for (XX), 510. 

WAIVER: 

by plea of general issue, 691. 
by pleading over, 737, note. 
By replication, 737, note, 
cannot be of jurisdiction, 652. 
of argument of counsel in upper court, 1076. 
of exception to ruling on evidence, 897. 
of exemption by attorney from serving as juror, 1254. 
of ground for new trial, 972. 
of irregularities, by taking appeal, 417-418. 
in mandamus, 1114. 

in appeal bond, may be by stipulation, 1034, note, 
of motion, when not interposed in apt time, 779. 

for new trial, by motion in arrest of judgment, 979, note. 

in arrest of judgment waived by demurrer, 980. 
of objection, for variance in proof, 819. 

to evidence, 895. 

for lack of notice of petition for mandamus in supreme court, 
1108, note, 
of privilege, by party interested, 833. 
of witness, 834. 

by client of communication with attorney, 1257. 
of replication, 733, note. 

of right, of recover by withdrawal of counts, 525. 

to plead over after judgment on demurrer, 640. 

to set off, 724, note. 

to opening statement, 812. 

to ask for instructions, 925. 
of set-off, 726, note, 
of torts, disadvantages of, 237. 

to lands, 58. 

form of action to be employed upon, 90. 
in suing in assumpsit, rule regarding, 132. 



Digitized by Google 



INDEX. 



1953 



LThe references are to sections: Vol. L, §§ 1-787; Vol. II M §5 788-1276.] 

TVAIVER-Continued. 

of trespass by action of trover, 136. 
of trial by jury, 803. 

WAIVER OF OBJECTIONS: 
not assigned for error, 1062. 

see "Error" and "Objections." 

WAL"L: 

injury to, declaration in case for (Form No. 227), 600. 
see "Trespass." 

WANT: 

of capacity, form of averment of, in special plea, or 'notice, with 

general issue (No. 329), 710. 
of consideration, plea of (Form No. 331), 710. 

and "failure of consideration," pleas of distinguished (Form No. 
331), 710, note. 

form of averment of, in special plea, or notice with general 
issue (No. 331), 710. 

WAR: 

seizure of property in time of, 4, note. 

WAREHOUSEMAN: 

duties of, upon service of writ of replevin, 138. 
liable to replevin, when, 164. 

declaration in case against, for not forwarding goods (No. 266), 614. 
see "Bailees." 

WAREHOUSE ROOM: 

storage, etc., declaration in common counts for (XXI), 510. 

WARNING OF DANGER: 

railroad crossing, is of itself, 223. 
see "Bell" and "Whistle." 

WARRANT: 

form of, in distress for rent (No. 400), 1223. 
service, in distress for rent, who may make, 1223. 
distress— See "Distress for Rent" 

WARTtANT OF ATTORNEY: 

to confess judgment, form of (No. 296), 624. 

when required, 996. 
partner cannot execute, 996, note, 
form, what sufficient, 996, note, 
affidavit of execution of, required, 997, note, 
becomes a part of the record on confession of judgment. 998. 
to confess judgment, when void, 999. 
not required in ordinary cases, 1266. 

WARRANTY: . ooo 

breach of, action on case for damages occasioned by, 166. 
of chattels, declaration in assumpsit for breach of (Forms Nos. 100- 
103) 539 

covenant of, breach of, declaration for generally (Forms Nos. 171- 
176), 577. 



1954 
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WJ S^ *SSS&« for, against incumbrances (Fom »o. 177), 
for quit ^^^^m, 580. 

a W , no. 

see "Breach of Warranty.* 
* Witt* trees, declaration in ease against tenant for ^ 

by BM. -p— — * rase agaln8t te 

]ffo. 257), 611. tbe caee for, 234. 

WA iSed in ^Hn^forraSaie^asioneaby^X. 
^a^nndet' SSS^SK action of ejeet.ent, HI 

WA S°a«on1n ease for diverting (Fornu. *«. 615. 

W \^ge T ne™ unicipai eorporation regarding, nability for, 600, 
note. 

WA public-See "Highway." 
WEIGHT OF EVIDENCE: 

^ttef-M^e^and "Jury, 

WH |o^tag on land of decedent, 147. 
see "Crops." 

WH dutT L o^' railroad regarding, 118. 

( Form Wo. 219), 599. 

m whS : may sue for damages for death of husband, 29. 
see "Parties" and "Negligence." 

WIDOWS DO WEI! : 

when trespass will lie to recover, 123. 

WI ^ln not to sue for injury to child, 26. 
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WIFE— Continued. 

service of summons upon, 436. 

assault upon, declaration in trespass for (Forms Nos. 189-190), 59<L 
see "Married Women." 

WIFE AND HUSBAND: 

may not testify, when, 828. 

appearance and foreclosure by scire facias, 1173, note, 
see "Husband and Wife." 

WILD ANIMALS: 

trespass for taking, when, 116. 
liability for trespass of, 128. 
see "Animals." 

WINDING UP BUSINESS: 

of corporation, who to sue, 24. 
of partnership, who to sue, 19. 

WINDOW LIGHTS: 

law in this state regarding, 616. 
obstructing, declaration in case (Form No. 273), 616. 
see "Lights." 

WITHDRAWAL OF APPEARANCE: 
by attorney, 1267. 

see "Appearance." 

WITHDRAWAL OF COUNTS: 
waives right of recovery, 525. 

WITHDRAWAL OF EVIDENCE: 
effect, 903. 

parties right to, 903. 
power for, 898. 

see "Evidence" and "Striking Out." 

WITHDRAWAL OF JUROR: 

and judgment for defendant, 923. 
see "Jurors." 

WITHDRAWAL OF MOTION: 
for new trial, 964. 

see "Motions" and "New Trial." 

WITHDRAWAL OF PLEA: 
rules relating to, 717. 

see "Striking Out." 

"WITHOUT RECOURSE:" 
liability of indorsement, 83. 

WITNESS: . • _ Q1 

absence of. ground for continuance when, 791. 

ground for continuance rather than for new trial, 9b9. 
ground for new trial, when, 969. 
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discrediting, on ^ ss exa Mch raa de 815. 
examination of , order Bllbje ct, 816. 

exhausting w ** e ** ^ defendants, 817. 

where there are seve V" + PstifV. 825. 
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children competent to t«rtlt£ m 
phy f ? Tories! rule regarding, 831. 

whether compulsory answer 
on his voir dtre, 83 1. ^ 

objects of, 875. 

&$?smsfz^ faTorabie to party ex " 

amlnl'ng, 877. 
of impeaching witness, K«- 

.n^r^tnStnd cross-e—tlon taKen *, 
impeaching, 885. 
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WITNESS— Continued. 

examination of, supporting witness, 888. 

number of supporting witnesses, 890. 

sufficiency of answer to be determined by court, 912. 
exclusion of, from court room, rule regarding, 824. 

disobedience to order, how punished, 824. 
experts, lawyers are as to professional matters, 1269, note, 
impeaching, general rule, 885. 

cross-examination of, 887. 
interpreter, privileged, 1257. 
privilege of, general rule regarding, 825. 

not compelled to criminate himself, 834. 

as to crimination, may be waived, 834. 

of attorney from being, for client, 1257. 
protection of. from insolent examination of counsel, 841. 
recognizance of, in habeas corpus, penalty, for omission, 1154. 
reputation of, impeachment. 885. 
subpoenas for, In action of account, 106. 

to be issued in habeas corpus, when, 1147. 
supporting, manner of, 888. 
surety incompetent, 173, note, 
sustaining, cross-exam inaton of, 889. 

number of, 890. 
see "Proof." 

WOMEN: 

see "Married Women." 

WORDS: 

accusing one of false swearing is slander, 191. 
actionable in themselves, slander, 186. 

when not slander, 188. 
not actionable in themselves may become slander, 187. 
charging adultery, slander, 190. 
imputing crime, when not ©lander, 188. 
truth of, in slander must be pleaded specially, 698. 

WORK AND LABOR: 

performed, assumpsit for, generally, 60. 
when married woman liable for, 38. 
assumpsit to recover for, 73. 

declaration on contract for (Forms Nos. 105-106), 542. 
WORKMAN: 

enticing away, declaration in case for (Form No. 252), 608. 

WRIT: 

alias in replevin, 172. 
amendment of, in attachment, 319. 
caption of, "in the name of the people," etc., 434, note, 
damage under color of, trespass on the case for, 232. 
execution of, in replevin, 175. ^ 
form of habeas corpus ad testificandum (No. 577), 1146. 
habeas corpus general (No. 376), 1146. 
on scire facias, to revive a judgment (No. 379), 1163. 
to make party to justice's judgment, 1165, note, 
to make party to a judgment (No. 380), 1165. 
against bail (No. 381), 1168. 
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f^. against sureties on an appea! bond C»o. ), 

to foreclose a mortgage. 11 a. 
in replevin (Wo. «. 

plea in abatement to ^WL ^ countles> 321 . 

port default, "J*' neraonaUy, return, 329. 

and ^ortinds wKeMlowing headings. 

^VRIT OF ATTACHMENT: 
generally, form, 318. 

^l^on^o^orlTe^ 324 
where levy should be made 325 
To levy on exempt property, 326. 
Hen credited by, „ M 

nroceedlngs when personally served 337. 
^^blicltion of notice ^"'"^continnance, 339. 

SSfif wss^tfg^* m 

of 'personally served 3*> of ^ 

8SK"S^S&? ^dissolution, 3«. 
see "Attachment." 
WRIT OF CAPIAS AD RESPONDENDUM : 
issuance of. 453. 
form of <*o. 2o), 453. 
bond for. form 454. 
service, arrest, 45o. 
when to Issue against nody, 1005. 
see "Capias." 
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WRIT OF CERTIORARI: 
nature and purpose of, 392. 
what may be reviewed by, 393. 
who may issue, 394. 
when city courts may issue, 394, note, 
who may procure it, 395. 
when it may be obtained, 396. 
how obtained, petition, 397. 

circumstances not warranting the issue, etc., 397, note. 

circumstances warranting the issue, etc., 397, note. 

form (No. IS), 400. 

justice's return, 400. 

effect of, to stay proceedings, 401. 

does not vitiate sale on execution, 402. 

judgment for damages after execution and sale, 403. 

death of parties to, 407. 
trial and hearing upon, 404. 
Judgment upon, 405. 
costs, when awarded, 406. 
execution of judgment, 408. 



WRIT OF CONSULTATION: 

when to issue on judgment on writ of prohibition, 1123. 

WRIT OF CORAM NOBIS: 

to correct errors in judgment in same court, 1002. 
see "Writ of Error in Same Court." 

WRIT OF ENTRY OR ASSIZE: 
ancestors to ejectment, 238. 
see "Ejectment." 

WTRIT OF ERROR: 
definition of, 1037. 
not a writ of right, 1038. 
when will lie to supreme court, generally, 7. 
jurisdiction of appellate court in, 8. 
from county court, 10, note, 
or appeal, in action of count, 111. 

when former available, 1031, 1038. 
and appeal two modes of review, 1015. 
In attachment proceedings, 354. 
when certiorari preferable to, 393. 
coram nobis, to correct judgment in same court, 1002. 
what reviewed on, generally, 1013. 
who may obtain, 1014. 
from what court may issue, 1016. 

when from supreme court to trial court, cases enumerated, 1017. 
when from appellate court to trial court, 1018. 
when will issue from supreme court to appellate court, 1019. 
when will not issue from supreme court to appellate court, 1020. 
who may have, 1030. 

from appellate or supreme court, generally, 1036. 
definition and nature of, 1037. 
what the record must show, 1038. 
time for, begins to run at entry of final judgment, 1038. 



see 



"Certiorari.' 
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WRIT OF ERROR— Continued. 

practice on, rehearing, petition for, 1086. 
notice, filing, 1087. 

no argument admitted to support a petition for, 1088. 

supersedeas or stay of proceedings, 1089. 

redocketing case, 1090. 

record, abstract, brief, and argument, 1091. 

reply to petition. 1092. 

closing argument of petitioner, 1093. 

oral arguments, conclusion, 1094. 
motions, rules governing, generally, 1095. 
change of venue in upper court, 1096. 
or mandamus, which proper remedy, 1099. 
to review quo warranto proceedings, 1137. 
to review arbitration and award, 1197. 
to review forcible entry and detainer, 1219. 
to review proceedings to disbar attorneys, 1251. 



WRIT OP GARNISHMENT: 
now procured and served, 357. 
service and return, 358. 

see "Garnishment." 

WRI$ OF HABEAS CORPUS: 
origin and nature, 1139. 
ranks in power above all other writs, 1139. 
a civil process in this state, 1139. 
what courts may issue, 1140. 
when suspended, 1140. 
who entitled to, 1141. • . 

to bring prisoner to testify, 1141. 
what it will not relieve, 1141. 
to determine right of custody of child, 1141. 
application for, how made, 1142. 
petition for, form of (No. 374), 1143. 
petition for ad testificandum, form of (No. 375), 1143. 
"probable cause" must be shown to procure, 1144. 
when to be granted, penalty, 1145. 
form of, ad testificandum (No. 377), 1146. 
form of, general (No. 376), 1146. 
subpoena for witnesses to be issued, when, 1147. 
service of, who to make, 1148. 

how made, 1149. 
expenses must be paid, exception, 1149. 
return of, form, 1150. 

producing the body, 1150. 
obedience to enforce by attachment, 1150, note, 
emergency proceedings on, 1150, note, 
proceedings on return of, generally, 1151. 



see "Error" and "Review.' 




xxtr±. 

remanding prisoner, order, 1155. 




\ 1156. 

^imprisoned, exceptions, 1157. 
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•natty ror av^u^, - 
how recovered, 1161. 
see "Habeas Corpus. 



WRIT OF INQUIRY: 

* judgment on 284 note. ejectment, 284, note, 

to assess value of mesne pronrc 

will lie to stale officer, when, 1100. 

what it must contain, 1108. 

demurrer to, 1110, note. - wbeI1 , H08. 

a preemptory writ, 1108. 

judgment, costs, Mi. 
ttra ^rw^%n supreme court, 1108. 

how made up, 1110. 
«^Sft?3£w cause, w»en returnee, 1109. 
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WRIT OF M AND AMUS — Continued. 

extension of time to plead in, etc., 1110. 
defense to, plea er answer, 1110. 

judgment on, default nil dicit and preemptory writ, 1110. 

concludes litigation, 1111. 
service of, 1111. 

objection for variance, 1111, note. 

excuse for not obeying, 1111, note. 

new parties, defendant, not interpleaders, 1112. 

not abated by death of defendant, 1113. 

abatement of, what not, 1113. 

review of proceedings on, 1114. 

Bow enforced, 1115. 

will lie to restore attorney's name to role, when, 1251. 
see "Mandamus." 

WRIT OF POSSESSION: 

form Of, in ejectment (No. 4), 278. 
in ejectment, how to be executed, 278. 
officer may summon aid to execute, 278. 
what court may grant, 278. 
see "Ejectment." 

WRIT OF PROHIBITION: 

definition and nature of, 1116. 
demand must precede, 1116. 
when the proper proceeding, 1116. 
how obtained, practice, 1119. 
petition for, must be verified, 1119. 
contents of, 1119. 

at what stage of proceeding to issue, 1119. 

rules of practice of common law govern, when, 1119^ 

may be obtained, when, examples, 1120. 

will not lie to restrain executive, 1121. 

service and return of, 1122. 

judgment on, 1123. 

see "Prohibition." 

WRIT OF QUO WARRANTO: 

origin, definition and nature, 1124. 

when it may issue, 3125. 

at whose instance it may issue, 1126. 

how leave for asked, counter showing, 1127. 

names of parties to proceedings, 1128. 

style of, 1129. 

summons on, when returnable, 1130. 

how served, 1131. 
defendant must plead or demur, 1132. 
judgment of ouster, fine, costs, 1136. 
review of judgment on, 1137. 

see "Quo Warranto" and "Information." 

WRIT OF REPLEVIN: 
general rules, 172. 
execution of, 175. 

constructive service upon non-residents, etc., 176. 
duty of warehouseman upon service of, 138. 
will protect officer, when, 163, note, 
see "Replevin." 
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WRTT OF RESTITUTION: 
in action of ejectment, 278. 

form of, in forcible entry and detainer (No. 898), 1218. 



WRIT OF RIGHT: 

ancestor to ejectment, 238. 
mandamus is not, 1097. 
wEen habeas corpus is, 1145. 

WRIT OF SCIRE FACIAS: 

origin, nature and purpose of, 1162. 

to make default judgment final in garnishment, 376. 

service of by publication, 1163. 

to revive a judgment, 1163. 

changing name of plaintiff by amendment, 1163, note. 

form (No. 379), 1163. 
to revive execution after seven years, 1164. 

to make defendants not served with process parties to a judgment, 
1165. 

considered as a summons and nothing more, 1165. 
to make party to a judgment (Form No. 380), 1165. 

attachment may be sued out in aid of,. 1165. 

in justices' court, 1165, note. 

defense, 1165, note, 
fo collect special assessment, 1166. 
to try legal existence of corporation, 1167. 
against bail, 1168. 
against bail (Form- No. 38t), 1168. 
against sureties of appeal bond, 1169. 
against sureties on bond of appeal (Form No. 382), 1169. 
against a garnishee (Form No. 383), 1170. 
to foreclose a mortgage (Form No. 38$), 1171. 

generally, 1171. 

formal requisites, 1172. 

no declaration required, 1172. 

service of, publication, 1173. 

defense to, 1174. 

judgment, 1175. 

is a proceeding in rem, 1175. 

special execution, lien, 1176. 
pleadings on, generally, 1177. 
plea of nul tiel record to (Form No. 385), 1177. 
plea of payment to (Form No. 886), 1177. 
plea of death to (Form No. 387), 1177. 
judgment on, generally, damages, costs,. 1178. 
execution on judgment, 1179. 



form of (No. 15), 414. 

see "Writ of Error" and "Supersedeas." 

WRIT OF SUMMONS: 

in garnishment, form of (No. 9), 357. 

see "Process," "Summons" and "Garnishment.' 



see "Ejectment" and "Forcible Entry and Detainer." 



see "Scire Facias." 



WRIT OF SUPERSEDEAS: 
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WRITING: 

notice in, with plea of general issue, required by statute, when, 699. 
see "Notice." 

WRITTEN CONTRACT: 

how set forth in declaration, 517. 

in debt, 558. 
for labor, etc., assumpsit upon, 74. 
proof of, when lost, 74. 

WRITTEN INSTRUMENT: 

sued on, copy to be attached to declaration, 540. 

copy of, to accompany set-off, 725. 

denial of execution or assignment of, when set-off, 725. 

how proved, 846. 

existence of, how proved, 846. 

contents of, how proved, 846. 

how explained by oral evidence, 868. 

presumption as to, how rebutted, 868. 

contradicting by oral evidence, rule, 869. 

as evidence, objection to, when to be made, 895, note. 



WRITTEN PLEADINGS: 

may be dispensed with at any stage of the case, 475. 
see "Pleading." 

WRONGDOER: 

liability of, in action of trespass, 114. 
see "Trespasser" and "Torts." 

WRONGFUL ACT: 

death by, action on case for, 227. 
see "Negligence." 

WRONG NAME: 

rule regarding, when sound is like, 483. 
see "Misnomer." 



"Contract in 



Writing." 
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